
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 

MISSOULA DIVISION 

CABINET RESOURCE GROUP, GREAT BEAR 
FOUNDATION, IDAHO CONSERVATION 
LEAGUE, NATURAL RESOURCES DEFENSE 
COUNCIL, and SELKIRK CONSERVATION 
ALLIANCE, 

Plaintiffs, 

UNITED STATES FISH AND WILDLIFE 
SERVICE and UNITED STATES FOREST 
SERVICE, 

Defendants. 

I. Introduction 

Cabinet Resource Group, et al., ("Plaintiffs") bring this 

action seeking judicial review under the Administrative Procedure 

Act ("APA"), 5 U.S.C. 55 701-706, of agency actions by the United 

States Forest Service and the United States Fish & Wildlife 

Service concerning road management decisions in the Cabinet-Yaak 

and Selkirk Grizzly Bear Ecosystems in northwest Montana, 

northern Idaho and northeast Washington. The First Amended 
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Complaint alleges that the agencies acted in violation of the 

Endangered Species Act ('ESA"), 16 U.S.C. 6 1533 et seq., and the 

National Environmental Policy Act ("NEPA"), 42 U.S.C. § 4321 et 

seq. 

There are cross-motions for summary judgment on all claims. 

Some of the issues raised here were addressed in this Court's 

recent ruling in Alliance for the Wild Rockies v. U.S. Fish & 

Wildlife Service and U.S. Forest Service, CV 04-216-M-DWM, issued 

August 29, 2006. In the Alliance opinion, the Court granted 

summary judgment in favor of the Federal Defendants on all 

claims. The part of that opinion that is relevant to this case 

is the Court's consideration the ESA and NEPA claims. The claims 

were pled in Counts I, V, and VII of the Alliance Complaint. 

These Alliance claims generally cover the same ecosystems, 

planning documents and issues raised here but the Plaintiffs in 

this case raise arguments that were not advanced by the Alliance 

plaintiffs. The Cabinet Resource Plaintiffs also try to identify 

factual errors in the Alliance opinion and ask the Court to 

revisit certain factual findings made in the opinion. 

In light of the Alliance ruling, I ordered the parties to 

re-submit their summary judgment briefing, tailoring their 

arguments to the new post-Alliance legal landscape. Not 

surprisingly, the Federal Defendants contend that the reasoning 

employed in Alliance disposes of the claims in this case while 

the Plaintiffs urge the Court to set aside the documents it 

upheld against similar challenges in Alliance on the basis of 
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arguments not raised in the Alliance briefing. 

Despite the overlap between the claims in Alliance and the 

claims at issue here, I have given fresh consideration to all 

issues and arguments presented in this case. Nonetheless, to 

provide context, and in order to highlight both points of 

commonality and distinctions between the two cases, the relevant 

excerpt of the Alliance analysis is reproduced at the outset of 

each section of the discussion of the claims in this opinion. 

11. Factual Background 

A. Grizzly Bear Management in the Cabinet-Yaak and Selkirk 
Ecosystems 

The grizzly bear was listed as a threatened species under 

the ESA in 1975. 40 Fed. Reg. 31736. Pursuant to the ESA, the 

Fish & Wildlife Service approved a Grizzly Bear Recovery Plan in 

1982 and revised the Plan in 1993. FWS AR 398 at 4468.' The 

Recovery Plan as revised establishes four recovery zones, 

including the Cabinet-Yaak Ecosystem and Selkirk Ecosystem Zones. 

Id. at 4825.2 The Selkirk and Cabinet-Yaak Zones are located in 

northwestern Montana, northern Idaho, northeastern Washington, 

and British Columbia, Canada, and contain 4,560 square miles of 

habitat on portions of the Kootenai, Lolo, Idaho Panhandle, and 

1 Citations to the Fish & Wildlife Service administrative record 
are presented in the following format: FWS AR (document number) at 
(page number) . 

2 The other two recovery zones are the Yellowstone Ecosystem Zone 
and the Northern Continental Divide Ecosystem Zone. At the time of 
the revisions to the Recovery Plan, the North Cascades and Bitterroot 
Ecosystems were undergoing evaluation and had yet to be delineated as 
recovery zones. FWS AR 398 at 4825 .  
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Colville National Forests and the Kootenay Lakes Forest District 

in British Columbia. FS AR 19-9 at S-1.3 The Cabinet-Yaak and 

Selkirk Ecosystems are divided into bear management units, each 

of which approximates the size of a female grizzly's home range 

and should include representations of all available habitat 

components. Id. at 2-3. 

1. The Selkirk Ecosystem Recovery Zone 

The Selkirk Ecosystem Recovery Zone is located in 

northeastern Washington, northern Idaho and southern British 

Columbia. FWS AR 1 at 32. Only fifty-three percent of the land 

comprising the Selkirk Ecosystem is located in the United States. 

Id. Of that amount, eighty (80) percent is federally owned, 

meaning forty-two (42) percent of the Selkirk Recovery Zone is 

subject to the management decisions at issue here. Id. These 

federal lands are administered by the Colville and Idaho 

Panhandle National Forests and contain ten bear management units. 

Id. at 32-33. One of the units is located almost entirely in the 

Colville National Forest and is administered by that Forest. Two 

units straddle the Colville and Idaho Panhandle Forests and are 

administered jointly. Six units are located solely in the Idaho 

Panhandle National Forest and one unit is located on Idaho state 

land and is not subject to federal control. Id. 

3 .  Citations to Discs 1 though 4 of the the Forest Service 
administrative record are presented in the following format: FS AR 
(volume number) -(document number) at (page number). Citations to Disc 
5 are presented in the following format: FS AR CD 5-(document number) 
at (page number) . 
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The Selkirk population is estimated at forty-six (46) bears, 

well below the Recovery Plan's goal of ninety (90) bears. FWS AR 

1 at 33, 3 5 .  In 1999, the Fish & Wildlife Service determined 

that the status of the grizzly in the Selkirk warrants 

reclassification of the bear from threatened to endangered. Id. 

at 32. The agency has yet to take action on this determination, 

however, claiming the reclassification is "precluded by work on 

higher priority species." Id. The Fish & Wildlife Service 

believes the Selkirk population is slightly increasing, but 

concedes that recent population trend analysis is inconclusive. 

Id. at 12, 36. Population modeling in 1999 indicated that "one 

additional subadult female mortality in the sampled [Selkirk 

Recovery Zone] population could push the trend into a decline." 

Id. at 12. 

There were six grizzly bear mortalities in the Selkirk in 

2002, one of which was an adult female. Id. The small size of 

the Selkirk population has led the Fish & Wildlife Service to 

establish a mortality goal of zero known human-caused grizzly 

bear deaths. Id. at 34. Despite acknowledging that the Selkirk 

Recovery Zone is meeting none of its Recovery Plan goals relative 

to reproduction, distribution and mortality and that there is a 

clear need to improve protection of grizzlies and their habitat 

in the Selkirk Ecosystem, the Fish & Wildlife Service speculates, 

based on the perceptions of researchers familiar with the 

Selkirk, that the Selkirk population has experienced modest 

growth in recent years. Id. at 46. 
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2. The Cabinet-Yaak Ecosystem Recovery Zone 

The Cabinet-Yaak Recovery Zone is located in northwest 

Montana and northeast Idaho and spans the Idaho Panhandle, 

Kootenai and Lolo National Forests. FWS AR 1 at 47. Land 

ownership within the Cabinet-Yaak Recovery Zone is ninety (90) 

percent Federal, with the remaining ten percent divided between 

state and private ownership. Id. This zone is made up of two 

distinct portions, the Yaak portion in the south and the Cabinet 

Mountains portion in the north, which are connected by two narrow 

corridors of habitat. The Cabinet-Yaak consists of twenty- 

two (22) bear management units. Fifteen (15) are managed by the 

Kootenai National Forest, four (4) are managed by the Idaho 

Panhandle National Forest, one (1) is managed by the Lolo 

National Forest, and two (2) are jointly administered by the 

Kootenai and Idaho Panhandle Forests. Id. 

The Cabinet-Yaak population is smaller than the Selkirk 

population, estimated at thirty (30) to forty (40) bears. FWS AR 

1 at 11. The Recovery Plan goal for the Cabinet-Yaak is one 

hundred (100) bears. Id. at 4 7 .  The Cabinet-Yaak Recovery Zone 

also fails to meet Recovery Plan criteria for reproduction, 

distribution and mortality. Id. at 12. The Fish & Wildlife 

Service determined that the Cabinet-Yaak grizzly population was 

low enough to warrant reclassification from threatened to 

endangered in 1993 and reaffirmed its finding in 1999. Again, no 

action has been taken on these findings due to work on "higher 

priority" species. Id. at 4 6 .  Although the Fish & Wildlife 

- 6 -  
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Service characterizes population trend statistics as 

inconclusive, that conclusion is at odds with record as there 

appears to be a reasonable likelihood that the population is 

decreasing due to heavy grizzly bear mortalities in 1999 and 

2000. Id. at 11-12, 50.4 The most recent population trend 

analysis demonstrates a seventy-five (75) percent likelihood that 

the population is in decline. FS AR CD 5-12a at 71. 

B. The Wakkinen Study 

In 1997, Idaho Fish and Game Department Biologist Wayne 

Wakkinen and Fish & Wildlife Service biologist Wayne Kasworm 

published a study using research data from radio-collared grizzly 

bears in the Selkirk and Cabinet-Yaak Ecosystems to determine 

open and total road density and core habitat levels necessary to 

support the grizzly bear population (the "Wakkinen study"). FWS 

AR 413. The Wakkinen study is based on data derived from 

observation of six female grizzlies in their home ranges, each of 

which produced young during or prior to the five-year study 

period from 1989 to 1994. Id. at 23; FS AR 19-9 at 4-29. From 

this information the authors drew an inference to support their 

conclusion that on average a female grizzly's home range in the 

Cabinet-Yaak and Selkirk Ecosystems has open motorized road 

4~here were five (5) known grizzly bear mortalities in 1999 and 
four ( 4 )  in 2000. FWS AR 1 at 11. Two ( 2 )  human-caused female 
grizzly bear deaths were documented in 2001. Id. at 63. These deaths 
prompted the Fish & Wildlife Service to state that "[elven though the 
trend estimates are inconclusive, due primarily to high levels of 
grizzly bear mortalities, the Service is concerned about the status of 
this population." Id. at 50. 
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density exceeding one mile per square mile on thirty-three (33) 

percent of the area, total motorized road density exceeding two 

miles per square mile on twenty-six (26) percent of the area, and 

core habitat in fifty-five (55) percent of the area. FWS AR 413 

at 1. 5 . 6  

The Wakkinen study found that about ninety (90) percent of 

the habitat use by bears in the Cabinet-Yaak and Selkirk Recovery 

Zones occurred in core areas measuring ten (10) square miles or 

greater and ninety-five (95) percent of habitat use occurred in 

areas of four (4) square miles or greater. FWS AR 413 at 22; FWS 

AR 331 at 3200. While the study's authors found that small 

sample sizes prevented them from identifying a useful minimum 

core habitat patch size, they noted that "larger blocks of core 

are likely beneficial to bears" and "if a minimum core size 

occurs, it is likely between [two (2) square miles and eight ( 8 )  

square miles]." FWS AR 413 at 25-26. 

C. The 2001 Colville Biological Opinion 

In 2001, ESA consultation between the Forest Service and 

Fish & Wildlife Service culminated in the issuance of a 

5 Grizzly bear habitat parameters based on percentages of open 
motorized road density, total motorized road density and core habitat 
are referred to hereafter in the following format: (open motorized 
road density)/(total motorized road density)/(core habitat). The 
Wakkinen standard for habitat parameters, for example, is 33/26/55. 

h A 1993 study of ten grizzlies in the South Fork area of the 
Flathead National Forest, located in the Northern Continental Divide 
Ecosystem Recovery Zone, yielded open road, total road and core values 
of 19/19/68, which are significantly more protective of grizzly 
habitat than the 33/26/55 values found in the Wakkinen Study. FWS AR 
380. 
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Biological Opinion on the continued implementation of the 

Colville National Forest Plan (the "2001 Biological Opinion") . 7  

FWS AR 417. The 2001 Biological Opinion did not assess the 

impact on listed species of any new action, but rather sought to 

re-assess, in light of intervening events and new information, 

the impact on grizzly bears of the continued implementation of 

the Coville National Forest Plan, including motorized access 

management decisions. Id. at 1, 6. 

The Fish & Wildlife Service concluded in the 2001 Biological 

Opinion that "the [Colville] Forest Plan, as currently 

implemented, is not likely to jeopardize the continued existence 

of the grizzly bear within the Selkirk Ecosystem." FWS AR 417 at 

41. In reaching its conclusion the Fish & Wildlife Service noted 

that two of the three Colville bear management units already met 

the Wakkinen 33/26/55 standard, and federal management was 

unlikely to bring the third into compliance with the standard 

because it is comprised of less than seventy-five (75) percent 

federal land. Id. at 36. 

The "no jeopardy" finding was accompanied by an incidental 

take statement indicating that take of grizzlies will occur in 

any bear management unit failing to meet any part of the 33/26/55 

 h he Colville National Forest contains the Salmo-Priest , 
Sullivan-Hughes, and LeClerc Bear Management Units. FS AR 1 9 - 9  at 2 -  
5. 
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standard.' Id. at 43. The Opinion included reasonable and 

prudent measures to limit the impacts of take and terms and 

conditions for implementation of those measures that the Forest 

Service is required to follow to be exempt from Section 9 of the 

ESA. Id. at 46. The terms and conditions require the Forest to 

maintain minimum core area of fifty-five (55) percent in bear 

management units containing at least seventy-five (75) percent 

federal land and, if a seasonal core approach is deemed 

inappropriate for the area, the Forest must not exceed the 

Wakkinen road densities of thirty-three (33) open and twenty-six 

(26) total in the same units. Id. at 46-48. The relevant bear 

management units already met the 33/26/55 standard, meaning the 

terms and conditions required the Colville Forest only to 

maintain the status quo. Id. The 2001 Biological Opinion does 

not establish a minimum patch size for core habitat. 

D. The 2004 Kootenai/Lolo/Idaho Panhandle Forest Plan 
Amendments 

In response to a directive from the Interagency Grizzly Bear 

Committee, the Selkirk/Cabinet-Yaak Subcommittee in 1998 issued 

interim rules to govern motorized access in the Selkirk and 

Cabinet-Yaak Recover Zones. The interim rules were designed to 

remain in effect for three years or until the applicable Forest 

Plans were revised. FWS AR 1 at 2. The following year, the 

'section 9 of the ESA prohibits the "taking" of any endangered 
species. 16 U.S.C. S 1538(a)(l)(B). To "cake" under the statute is 
to "harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or 
collect, or to attempt to engage in any such conduct." 16 U.S.C. 5 
1532 (19) . 
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Alliance for the Wild Rockies sued the Kootenai and Idaho 

Panhandle National Forests for implementing the interim access 

rules without amending their Forest Plans. Id. The Forests 

settled the lawsuit in 2001 by agreeing to amend their Forest 

Plans to address grizzly bear habitat management. Id. The Lolo 

National Forest, though not named in the lawsuit, asked to be 

included in the planning process so it could make conforming 

amendments to its own Forest Plan to provide consistent 

management direction throughout the Cabinet-Yaak Recovery Zone. 

Id. 

The Forests initiated a planning process with a purpose to 

"[almend Forest Plans to include a set of motorized access and 

security guidelines to meet our responsibilities under the 

Endangered Species Act to conserve and contribute to recovery of 

grizzly bears." FS AR 19-9 at S-1. In March of 2002 the Forest 

Service issued a Final Environmental Impact Statement analyzing 

the potential impacts of various alternatives and identifying 

Alternative E as the preferred alternative. FS AR 19-9 at 2-15.' 

Alternative E prescribed individual habitat security 

standards for each bear management unit. Id. In any bear 

management unit not meeting the standard set for that unit, 

9 The alternatives considered in detail were Alternatives A (no 
action), B (continued adherence to the Subcommittee's interim rules), 
C (33/26/55 standard for every unit made up of at least seventy-five 
1751 percent federal land) and the preferred Alternative E. FS AR 19- 
9 at 2-6 to 2-17, Three alternatives not given detailed study were 
Alternatives D (increased security habitat achieved by implementing a 
17/14/72 standard for all units comprised of at least seventy-five 
1751 percent federal land), F (maintenance of current access levels) G 
(maximum access) . Id. at 2-18. 
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future actions effecting habitat parameters would have to result 

in movement toward compliance with the standard. Id. However, 

in any unit exceeding the standard set for that unit, Alternative 

E allowed for decreases in habitat parameters to facilitate 

management flexibility, provided the decreases would not bring 

the unit below the standard with respect to any of the habitat 

parameters. &lo 

The Forest Service requested formal ESA consultation with 

the Fish & Wildlife Service on Alternative E on June 27 ,  2 0 0 2 .  

On February 9, 2004 ,  the Fish & Wildlife Service issued a 

Biological Opinion on the proposed amendments to the Kootenai, 

Idaho Panhandle and Lolo Forest Plans finding that the 

implementation of the proposed amendments is not likely to 

jeopardize the continued existence of the grizzly bear within the 

Cabinet-Yaak and Selkirk Ecosystem Recovery Zones (the "2004 

Biological Opinion"). FWS AR 1 at 125. The Service based its 

view on "the fact that overall grizzly core habitat within these 

Recovery Zones will increase, and will be provided at quantities 

'O~he management flexibility gained by allowing decreases in 
habitat parameters in overperforming bear management units was 
designed to allow the Forests to address nissues related to public and 
administrative access, economics, access to private inholdings, and 
increased grizzly bear habitat security." FS AR 19-9 at 2-15. It is 
not clear how this "management flexibility" would lead to increased 
grizzly bear habitat security in light of the Forest Service's 
statement that "[aln important design feature providing management 
flexibility in Alternative E allows increases in route densities in 
core habitat within individual [bear management units] that exceed the 
standards for these parameters." Id. While increases in road 
densities and invasion of core habitat may facilitate logging, public 
access and access to private inholdings, such increases do not appear 
to offer any benefit to the grizzlies or their habitat. 
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sufficient to support the average female grizzly bear's home 

range needs, as indicated by research in these Recovery Zones." 

Id. The research upon which the Fish & Wildlife Service relied 

is the Wakkinen study and its 33/26/55 habitat parameters. Id. 

at 40-42; 125. The Service found that "habitat improvements 

resulting in increased grizzly bear numbers and distribution that 

will be gained within the Recovery Zones through implementation 

of the proposed Amendment are sufficient to preclude jeopardy to 

the [Selkirkl and [Cabinet -Yaak] grizzly bear populations. " Id. 

at 126-127. 

The view expressed was not pristine; the Fish & Wildlife 

Service also included an incidental take statement observing that 

some take of grizzly bears is expected to occur within bear 

management units that continue to fail to meet the Wakkinen 

33/26/55 standard, though the amount of expected take could not 

be precisely quantified. FWS AR 1 at 130. The Service also 

anticipated the take of up to one grizzly bear due to sanitation 

issues. Id. at 131. 

The incidental take statement is accompanied by mandatory 

terms and conditions governing the implementation of reasonable 

and prudent measures designed to minimize the impacts of 

incidental take of grizzly bears. Id. at 134-140. Among other 

things, the terms and conditions require the following: 

- All bear management units must be brought into 
compliance with their respective habitat 
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parameters standards by December 31, 2013." Id. 
at 135. 

- Newly created core habitat must not be entered for 

at least ten years after its creation, and core 
habitat within each bear management unit must not 
be disturbed more frequently than once every ten 
years. Id. at 136. 

- No permanent net loss of core habitat may occur 

within any bear management unit currently 
exceeding its habitat standards, and temporary 
reductions in habitat must be limited to no more 
than three of every ten years and may not result 
in core habitat levels below the standard set for 
that bear management unit. Id. at 137. 

- The habitat parameter standards for Bear 

Management Units 3, 5, 10 and 13, and the Blue- 
Grass Bear Management Unit must be more protective 
of grizzly habitat than the standards proposed for 
Alternative E in the Final Environmental Impact 
Statement. Id. at 135-136; FS AR 19-11 at 3, 9. 

- The Forests must submit annual reports to the Fish 

& Wildlife Service setting forth the progress made 
toward the achievement of the standards set for 
bear management units within the Recovery Zones. 
Id. at 138. 

The 2004 Biological Opinion does not establish a minimum core 

patch size. 

In March of 2004 the Forest Service issued a Record of 

Decision adopting Alternative E as modified by the incorporation 

of the terms and conditions imposed by the 2004 Biological 

Opinion. FS AR 19-11 at 3. The amendments implemented as a 

result of the Record of Decision are programmatic; they do not 

"~ost of the habitat parameter standards set for the thirty (30) 
bear management units covered by the amendments are at or near the 
33/26/55 Wakkinen standard. The most secure standard is 15/15/80 for 
Bear Management Unit 1 in the Kootenai National Forest, while the 
least secure is 82/56/20 for the Lakeshore Bear Management Unit in the 
Idaho Panhandle National Forest. FWS AR 1 at 135-136. 
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authorize any site-specific projects or involve site-specific 

access management decisions. Id. at 1. Modification of any 

individual roads or trails or their use will be subject to 

project-specific planning and analysis. Id. 

Once fully implemented, the amendments will increase the 

number of bear management units meeting or exceeding the Wakkinen 

study core habitat standard of fifty-five (55) percent from 

fourteen (14) to twenty (20) (of twenty-two (22) total) in the 

Cabinet-Yaak and from five (5) to seven (7) (of eight [81 total) 

in the Selkirk.12 FWS AR 1 at 7. Compliance with the Wakkinen 

study's total motorized access density limit of twenty-six (26) 

percent will increase from eleven (11) to sixteen (16) units in 

the Cabinet-Yaak and from five ( 5 )  to seven (7) units in the 

Selkirk. Id. With regard to open motorized access density, the 

Forests' adherence to the Wakkinen study's limit of thirty-three 

(33) percent will remain steady at fifteen (15) units in the 

Cabinet-Yaak and seven (7) units in the Selkirk. Id. Twenty 

(20) of the thirty (30) bear management units affected by the 

amendments will meet or exceed the 33/26/55 standard, while eight 

( 8 )  currently do. Id.; FS AR 19-11 at 23. Overall core habitat 

will increase from fifty-six (56) percent to fifty-eight (58) 

percent in the Cabinet-Yaak and will remain steady at sixty-four 

(64) percent in the Selkirk. FWS AR 1 at 103-104. The 

amendments do not establish a minimum core patch size. 

"only eight (8) of the Selkirk Recovery Zone's bear management 
units are subject to these amendments. FS AR 19-11 at 22. 

-15- 
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E .  The P l a i n t i f f s '  C l a i m s  

The Amended Complaint alleges three claims for relief. 

Under Count I, Plaintiffs assert that the Fish & Wildlife 

Service's 2001 Biological Opinion on continued implementation of 

the Colville National Forest Plan violated the ESA because it 

relied on inadewate scientific information in the form of the 

Wakkinen study. The Plaintiffs also allege that the agency 

failed to consider other available scientific information 

concerning the status of the Selkirk Recovery Zone grizzly 

population and the requirements for the grizzlies' survival and 

recovery. For these reasons, Plaintiffs contend that the "no 

jeopardy" finding in the 2001 Biological Opinion is not supported 

by the best available science and is arbitrary, capricious, an 

abuse of discretion and not in accordance with the ESA. 

Count I1 is an ESA challenge to the 2004 Biological Opinion 

on motorized access amendments to the Kootenai, Lolo, and Idaho 

Panhandle Forest Plans. Plaintiffs again assail the Fish & 

Wildlife Service's reliance on the Wakkinen study and accuse the 

agency of ignoring other available information about the habitat 

needs of the Cabinet-Yaak and Selkirk grizzly bear populations. 

Plaintiffs contend that the "no jeopardy" finding in the 2004 

Biological Opinion is not supported by the best available science 

and is arbitrary, capricious, an abuse of discretion and not in 

accordance with the ESA. 

Count I11 is a NEPA claim alleging that the Forest Service, 

in issuing its March 2002 Final Environmental Impact and 
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Statement and March 2004 Record of Decision on the motorized 

access amendments to the Kootenai, Lolo, and Idaho Panhandle 

Forest Plans, arbitrarily failed to rigorously explore all 

alternatives to the proposed action and failed to adequately 

address the deficiencies in the Wakkinen study. Plaintiffs also 

contend that the Forest Service shirked its duty to prepare a 

supplemental environmental analysis in light of new information 

(learned after the issuance of the Record of Decision) regarding 

grizzly bear deaths in the Cabinet-Yaak Ecosystem. 

The parties have filed cross-motions for summary judgment on 

all claims. While the Government has the upper hand on the first 

two claims, in my view the Plaintiffs prevail on their NEPA 

claim. My reasoning is set forth below. 

111. Analysis 

A. Standard of Review Applicable to All Claims 

1. Standard of APA Review 

Agency decisions can only be set aside under the APA if they 

are "arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with law.' Citizens to Preserve Overton Park. 

Inc. v. Vol~e, 401 U.S. 402 (1971) (quoting 5 U.S.C. S706 (2) (A), 

overruled on other grounds by Califano v. Sanders, 430 U.S. 99 

(1977)). Agency action can be set aside "if the agency has 

relied on factors which Congress has not intended it to consider, 

entirely failed to consider an important aspect of the problem, 

offered an explanation for its decision that runs counter to the 
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evidence before the agency, or is so implausible that it could 

not be ascribed to a difference in view or the product of agency 

expertise." Motor Vehicle Mfrs. Ass'n of U.S. v. State Farm Mut. 

Auto. Ins. Co., 463 U.S. 29 (1983); Alvarado Community Hospital 

v. Shalala, 155 F.3d 1115, 1122 (9th Cir. 1998). The court must 

ask "whether the [agency's] decision was based on a consideration 

of the relevant factors and whether there has been a clear error 

of judgment ... [The court] also must determine whether the 

[agency] articulated a rational connection between the facts 

found and the choice made. [The] review must not rubber-stamp 

. . .  administrative decisions that [the court deems] inconsistent 
with a statutory mandate or that frustrate the congressional 

policy underlying a statute." Ocean Advocates v. U.S. Army Corlss 

of Enqineers, 361 F.3d 1108, 1119 (9th Cir. 2004) (internal 

citations and quotations omitted). 

2. Summary Judgment Standard 

Summary judgment is appropriate where there are no genuine 

issues of material fact and the moving party is entitled to 

judgment as a matter of law. Fed. R. Civ. P. 56(c); see also, 

Celotex Corls. v. Catrett, 477 U.S. 317, 322-23 (1986). Summary 

judgment is particularly applicable to cases involving judicial 

review of final agency action. Occidental Enqineerinq Co. v. 

INS, 753 F.2d 766, 770 (9th Cir. 1985) (citation omitted). 

Summary judgment is appropriate in this case because the issues 

presented address the legality of the Federal Defendants' actions 

based on the administrative record and do not require resolution 
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