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The af orenmenti oned cause cane on to be heard on
Cct ober 15, 2013, beginning at approximately 10:00 a.m, at
the Tennessee Environnment & Conservation O fices, Nashville
Room WIliam R Snodgrass Tennessee Tower, 312 Rosa L. Parks
Avenue, Nashville, Tennessee, before board nenbers as follow
M. Janmes W Caneron, I1l, Chairman, M. Jonathan Dal es,
Ms. Judy Manners, M. John McC urkan, M. C. Mnty Hal conb,
M. Chuck Head, and M. Doug Unger.

Al so present were Dr. Sandra K. Dudl ey, Director
of the D vision of Water Resources, and M. Mark Jordan,
Envi ronnmental Specialist, D vision of Water Resources.

The proceedi ngs were had, to wt:
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PROCEEDI NGS

THE CHAIRMAN:  We are in session.

ADM NI STRATI VE JUDGE: Excellent. Good
norni ng, everyone. M nane is Kim Sumers. | amthe
adm ni strative judge assigned by the Tennessee Secretary of
State to preside over this matter.

We have convened here in Nashville on
Cctober 15, 2013, for a hearing before the Board of Water
Quality, Ol and Gas, Docket No. 04.30-110315A, which invol ves
an appeal of a permt filed by Tennessee C ean Water Network
and Southern Alliance for Cean Energy. The permt was
granted to the Tennessee Valley Authority, which has joined
the appeal as an intervenor.

As the adm nistrative judge in this
matter, | wll not participate in the decision on the nerits
of the case. The nenbers of the board that are present wll
make that decision. | will nmake all of the rulings on
evi dence, |aw, and procedure under the authority granted to ne
by the Tennessee Adm ni strative Procedures Act.

For the record, do we have any prelimnary
matters to be addressed before introduction of the Board?

M5. MATHENY: Yes, Your Honor.

MR. PARKER: Your Honor, as we have

previously tal ked to you about, we're going to be dealing with
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many jurisdictional permt issues.

ADM NI STRATI VE JUDGE: Yes.

MR. PARKER: The parties have a
stipulation they'd Iike to give you, and then you can make
what ever findings you think --

ADM NI STRATI VE JUDGE: Okay. Pursuant to
the joint stipulations to get on the record, the parties
jointly agree that the petitioners have net the requirenents
of 69-3-105 in order to have standing to file this appeal.

If I could just -- | nmean, that's ny read.
Based upon your joint stipulations and the law, | find that
the parties or that the petitioners do have standing. And I
just want to understand fromthe parties that you have agreed
that that is also your understandi ng.

M5. WHI TTLE: Yes, Your Honor.

MR. PARKER  Yes, Your Honor.

ADM NI STRATI VE JUDGE: (Ckay, very good.

If | could get the board nenbers to identify thensel ves for
the record, please.

MR. DALES: Jonathan Dal es.

M5. MANNERS: Judy Manners, Tennessee
Department of Health representative.

THE CHAI RMAN:  Ji m Caneron

MR. McCLURKAN:. John Mcd ur kan.

MR, HALCOVB. Monty Hal conb.
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MR. HEAD:. Chuck Head with the Departnent
of Environnment and Conservati on.

MR, UNGER. And Doug Unger.

ADM NI STRATI VE JUDGE: And just for the
record, M. Chairman, we do have a quorunf

THE CHAI RVAN:  Yes, ma'am

ADM NI STRATI VE JUDGE: Very good. This
may be a | engthy process. But for the benefit of our court
reporter, if the attorneys who will be participating in the
hearing woul d identify thenselves and their client for the
record, please, starting with the petitioners.

M5. MATHENY: Your Honor, |'m Stephanie --

ADM NI STRATI VE JUDGE: | think we're going
to need to nake sure we're --

M5. MATHENY: |'m Stephanie Matheny. |'m
one of the attorneys for the petitioners in this case for the
Tennessee Cl ean Water Network and the Southern Alliance for
Cl ean Energy.

ADM NI STRATI VE JUDGE: And if you want to
identify your co-counsel, that m ght be easier, rather than --

M5. MATHENY: And with ne here today are
Bridget Lee and Mary Wiittle with Earthjustice.

ADM NI STRATI VE JUDGE: Thank you.

MR. PARKER  Your Honor, ny nane is

Patrick Parker. | represent the Departnent of Environnment and
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Conservation, and co-counsel's nanme is Austin Payne.

MR, STAGG  Your Honor and Board, ny nane
Is Mchael Stagg. |'mhere today on behalf of the Tennessee
Vall ey Authority. Wth ne are ny co-counsel, Ed Call awnay,
Lauran Sturm Chris Hayes, and also two attorneys from TVA,
Kelly Love and Maria Gllen

ADM NI STRATI VE JUDGE: Thank you all very
much. Unless there is an objection fromthe parties or the
Board, | will dispense with a recitation of the techni cal
record in this matter, which includes 97 docunents primarily
i nvol ving prelimnary procedural matters.

Any docunentary evidence that is included
in the technical record that should be considered by the Board
in making its decision will be made by the parties during the
course of this hearing. The pleadings report will be
avai l able for review by the parties and board nenbers upon
request. Any objection?

Board nenbers are rem nded that the |aw
requires you to disclose on the record any outside know edge
of this case or any conmuni cations, whether witten, verbal,
or otherwi se, fromany parties concerning this case. Assum ng
that you already had one board nenber recuse hinself, any
ot her board nenbers with any personal know edge that needs to
be discl osed? Very good.

Menbers of the board are al so reni nded
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that during the tinme this hearing is being conducted, no

di scussi on concerning this case should take place between
board nenbers or with w tnesses, attorneys, or other persons
unl ess all parties are present.

During the hearing this Board sits as a
jury and nmust only consider evidence introduced at the hearing
in reaching its decision. The Sunshine Law requires all board
di scussions and deliberations to be in public before al
parties. Failure to observe the Sunshine Law may result in
the Board' s action being reversed or remanded if appealed to
Chancery Court.

Do the parties have stipulations of facts
to present to the Board?

MR. PARKER: W do, Your Honor, and we
have sone materials to pass out to the Board. So this m ght
be a good tine to do that, and that way we don't -- the
stipulations are in the binders, if we could just have a few
m nutes to get that done.

ADM NI STRATI VE JUDGE: (kay. Let's do
t hat .

(Pause in proceedings.)

(BY THE ADM NI STRATI VE JUDGE) The
stipul ati ons, which appear to be under the first tab, are
facts that have been agreed to by the parties, and we'l]l

consider themas if they had been proven to be true during the
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heari ng.

Are all of the witnesses that will be
testifying today in the roonf

MR. PARKER: | believe so, Your Honor.

ADM NI STRATI VE JUDGE: kay. Are we
I nvoki ng the rul e?

MR. PARKER: No. Parties waive.

ADM NI STRATI VE JUDGE: Okay. W will
swear the witnesses as they testify. Just sone procedura
matters to take up before we start, if the board nenbers w ||
just let us know whenever they need a break. | understand
that our opening statenents today may run close to two hours.
That may be a good tine, after opening statenents, to take a
l unch break. |Is there a preference on how |l ong the |unch
break woul d | ast?

THE CHAI RVAN:  We usual |y take about an
hour .

ADM NI STRATI VE JUDGE: Ckay. And a
pref erence on how | ong we go today?

THE CHAI RMAN:  Why don't we tal k about it
at lunch and see --

ADM NI STRATI VE JUDGE: GCkay. And then
we'll just kind of --

THE CHAI RMAN:  We generally go until about

5:00. We try to accommpbdate people who have to catch buses or
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ri des or whatever.

ADM NI STRATI VE JUDGE: (Ckay, very good.
Anything el se that we need to take up before we conmence with
openi ng statenments? No? Al right. M. Mitheny? And | just
want to rem nd counsel to speak into that m crophone. And I
think if you don't see that red light on, it's not picking up,
and then the court reporter mght have a difficult tine
heari ng.

M5. MATHENY: Your Honor, we al so have
exhibit lists to share with the parties.

ADM NI STRATI VE JUDGE: Ckay.

M5. MATHENY: Menbers of the Board, Judge

Summers, thank you for joining us here today and for the next

several days to hear this appeal. |'ve already introduced
nmyself and ny co-counsel. 1'd also |like to introduce Dr. John
Koon, who'll be testifying for petitioners later. W expect

Angel a Garrone of the Southern Alliance for C ean Energy to
join us at l|later stages of the hearing.

Thi s hearing concerns the nati onal
pol | utant di scharge elimnation system or NPDES, permt for
the TVA's Bull Run Fossil Plant in dinton, Tennessee, which
was i ssued by TDEC i n Septenber of 2012.

Bull Run is a 950-negawatt power pl ant
that burns coal to create electricity. |In the process, this

pl ant produces vast quantities of coal ash, nmuch of which is




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

13

sluiced to its unlined settling ponds. The plant also has an
air scrubber, which discharges high test wastewater to the
ponds. These ponds, which are shown here in an aerial view on
the left, discharge to the Melton H Il Reservoir of the dinch
Ri ver through Qutfall 001.

The Melton H Il Reservoir is a beautiful
recreational destination frequented by people who boat, fish,
and otherw se enjoy our state waters, as you can see in this
picture taken over the weekend at Melton H Il Park, which is
just a few mles dowstream fromthe plant.

The Melton H Il Reservoir is also a source
of drinking water for people served by the West Knox Uility
District, which, as you can see in this picture, has its
I nt ake i medi ately downstream from Qutfall 001

Petitioners have asked TDEC to i npose
numeri ¢ technol ogy-based effluent limts on toxic pollutants
such as nercury, selenium and arsenic in Bull Run's coal ash
di scharges. But, instead, TDEC is waiting on guidance from
the federal governnent, guidance which has not been
forthcomng for 30 years and which may, in fact, never cone.

In the neantinme, TVA, the agency
responsi ble for the release of 5.4 mllion cubic yards of coa
ash fromKingston's settling ponds to the dinch River rel ease
is left to police itself and to discharge toxics w thout

limts fromBull Run's settling ponds to the dinch River.
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EPA has made it abundantly clear that it
expects del egated state water agencies to set |limts on coa
ash that reflect the best avail able technol ogy econom cal ly
achi evabl e, or BAT, and this is an acronymyou're going to
hear a lot in the next few days, best avail abl e technol ogy
economi cal |y achi evabl e, BAT, in the absence of applicable
f ederal gui dance.

The Franklin Crcuit Court of our neighbor
to the north, Kentucky, ruled just last nonth in a case nearly
identical to this one that its state water agency cannot | ust
sit and wait for EPA to act and, instead, nust conply with the
obligations to fully protect its waters w thout further del ay.

Instead of follow ng the requirenents of
the Tennessee Water Quality Control Act and unanmbi guous EPA
gui dance, TDEC issued the permt for Bull Run w thout any
BAT- based effluent Iimts on toxic pollutants at Qutfall O0O0L.

Instead, the permt sets limts only on
conventional pollutants, including total suspended solids, oi
and grease, and pH  TDEC derived these |imts fromEPA s 1982
effluent Iimtation guidelines.

These guidelines set limts based on the
performance of settling ponds, the sanme rudi nentary technol ogy
used to renove dirt fromconstruction runoff, technol ogy that,
as EPA, TDEC, and petitioners agree, is not effective at

renovi ng di ssolved netals in coal ash discharges.
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As the evidence wll show, a great dea
has changed in the 31 years since EPA issued these rules,

i ncluding the wide-scale installation of air scrubbers, like
the one at Bull Run, that renove pollutants fromair

em ssions, but nove themto wastewater discharges, and the
devel opnent of new, nore sophisticated wastewater treatnent
technol ogies that are far nore effective than settling ponds
at renoving toxics, particularly dissolved netals.

In the next few mnutes I will address the
background of this permt, including Bull Run's coa
conmbustion di scharges, EPA's 1982 gui delines, EPA s recent
rul emaki ng, and of course I'l|l address this permt. And then
Il will turn to the key issues this Board will be asked to
deci de at the end of the hearing.

First, TDEC has a |legal duty to set
case-by-case best professional judgnent |[imts in this permt
pursuant to the Tennessee Water Quality Control Act.

Next, I'Il turn to TDEC s failure to
conduct a BPJ analysis or set BAT |imts.

Then 1'Il nove to feasibility of setting
nunmeric BAT |imts based on nore advanced technol ogi es than
settling ponds. [|'ll address the permt's flawed best
managenent practices provision. And, finally, I will briefly
di scuss the petitioners and their affected nenbers.

Petitioners expect that you will hear
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testinony describing the operation of TVA's Bull Run Fossi

Pl ant and the various wastewater streans that are di scharged
fromQutfall 001. While these are conplicated processes, and
there are many wastewater streans, there are really just a few
key points that are essential to understanding this case.

First of all, TVA began operating its flue
gas desul furization, or FGD, scrubber in Decenber of 2008,
whi ch i s phot ographed here. The scrubber is very effective at
renmoving pollutants fromthe air, and all of us who live
downwi nd fromBull Run are very grateful to TVA for that. But
now t hese pollutants are discharged i n wastewater instead.

As you can see in these slides, the
scrubber wastewater is, far and away, the nost toxic
wast ewat er streamremaining at Bull Run today. This slide
depicts the results of TVA's 2010 internal sanpling of
wast ewat er streans, and specifically this slide addresses
arsenic. The tall blue line in the mddle is the arsenic
found in the scrubber wastewater. And as you can see, it's a
much hi gher concentration than in the other wastewater
streans.

Simlarly, for mercury the tall line is
for the scrubber wastewater. And, in fact, all of the other
wast ewat er streans were non-detect for nercury. And simlarly
for selenium the tall line there is scrubber wastewater.

Now, this is just a sanpling of the netals




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

17

found in Bull Run's scrubber wastewater, but they are the key
pollutants the petitioners are nost concerned about.

In addition to scrubber wastewater, TVA
still discharges bottom ash wastewater through Qutfall 001.
This is a relatively high vol une wastewater stream but has
much | ower concentrations of pollutants than the scrubber
wast ewater. O her wastewater streans at issue here include
coal pile runoff, netal cleaning wastes, and a variety of
m nor wastewater streans.

These wastewater streans m x together in
Bull Run's settling ponds, which are photographed here.
Together with the rain and snow that fall in these vast ponds,
these m scel | aneous wastewater streans serve to substantially
dilute the scrubber wastewater as neasured in Qutfall 001,
which is, in fact, the only |ocation where TDEC has ever
required TVA to sanple its coal ash discharges.

EPA's 1982 guidelines set [imts on total
suspended solids, oil and grease, and pH, but did not set BAT
limts for | ow volunme wastes, scrubber wastewaters, bottom
ash, or coal pile runoff, except to retain a preexisting
prohi bition on a discharge of PCBs.

When it issued these ELGs, EPA expl ai ned
regardi ng | ow vol une wastewaters that "toxic pollutants are
excl uded from national regul ati on, because they are present in

anounts too snall to be effectively reduced by technol ogi es
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known to the adm ni strator."

Thi s | anguage was recently construed in
the Kentucky decision | nentioned earlier. |In that case,
whi ch addressed the sanme ELG at issue here, Judge Phillip
concl uded that "the dissolved netals at issue here are plainly
not subject to the 1982 ELG Instead, they were excluded from
the ELG "

EPA has finally begun the process of
establishing the limts failed to set nore than 30 years ago.
Ironically, these renewed efforts were sparked by concerns
thrown into the national spotlight by TVA's Kingston spill and
also its snmaller Wdows Creek spill. These spills coincided
with a new focus on regulating toxic air em ssions, which |ed
to installation of air scrubbers at many coal plants,

i ncludi ng Bull Run.

Qut of concern that an already toxic stew
of coal ash wastewater was |argely managed through unlined,
hazar dous coal ash ponds, like the very sane ponds that are at
i ssue here, and were receiving evernore toxic wastewater
di scharger fromthese air scrubbers, EPA undertook a study of
nore advanced treatnent options which were published in 2009.

Wile it did not select a technol ogy as
BAT at that time, EPA clearly indicated that settling ponds
were not going to be considered BAT and that nore advanced

treatment |ike chem cal precipitation, biological treatnent,
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or zero liquid discharge woul d be required.

Pursuant to a consent decree, EPA then
undertook to devel op new effluent limtation guidelines to set
BAT on a national |evel.

You wi |l be shown the June 2010 menorandum
from Janmes Hanl on of EPA, which provides interimguidance for
I ssuing NPDES permts for scrubber discharges and coal ash
I npoundnents until the new regul ations are finalized.

Thi s menorandum whi ch was before TDEC
when it issued this permt, nmade it abundantly clear that
EPA's 1982 guidelines did not cover toxics in these
wast ewat ers and that del egated states nust apply | ongstandi ng
rules to develop their own case-by-case BAT |imts. And that
I's precisely what petitioners have asked TDEC to do here.

States |i ke New York, Pennsylvania, and
I ndi ana are doing this now, and it's tinme for Tennessee to get
on board.

After several extensions, EPA finally
publ i shed draft guidelines in the Federal Register this June.
Ri ght before the federal shutdown, EPA received a slew of
comments fromindustry and environnental i sts but obviously has
not been working on these guidelines |ately.

Under the terns of the consent decree, EPA
IS supposed to issue final guidelines next May. Wile

obvi ously none of us can predict the future, given past




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

20

del ays, the controversy surrounding this rul emaki ng, and the
governnment shutdown, it is quite foreseeable that this
deadline will cone and go wthout a final rule.

Moreover, even once EPA issues new
gui delines, there's a very high likelihood that they will be
appeal ed and quite possibly stayed while that litigation plays
out .

In the neantine, plants like Bull Run w |
continue to operate and di scharge toxic coal ash wastewaters.
In this situation it is up to TDEC to fulfill its
responsibilities as the primary regul ator of surface water in
Tennessee to set BAT |limts on toxics in the permt now

As | stated earlier, TVA began operation
of its new scrubber in Decenber 2008. At the tinme TDEC
all owed TVA to add this highly toxic wastewater stream sinply
by witing a letter, wthout nodifying the permt.

In January 2010 TDEC i ssued a draft permt
that included the scrubber wastewater. In April 2010
petitioner Tennessee Cl ean Water Network submitted detail ed
comrents regarding the draft permt. These comments asked
TDEC to develop nuneric BAT I[imts on a BPJ basis at Qutfall
001.

TDEC i ssued the final permt on Septenber
30, 2010. In this permt TDEC provided a response to coments

that included a section titled Best Professional Analysis,
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which I'lIl address in a nonent. The final permt added a best
managenent practices provision and increased netals nonitoring
requi renents. But, critically, the final permt did not

I npose BAT |imts on the discharge of netals in coa

conbusti on wast ewat ers.

This permt is set to expire next nonth on
Novenber 1st. However, because TVA tinely applied to renew
its permt, TDEC can adm nistratively extend the permt for
pretty nuch as long as it chooses.

Wthout direction fromthis Board for TDEC
to reopen the permit and inpose appropriate BAT limts,

TDEC s actions, to date, |eave every reason to believe it wll
continue to wait for EPA a federal agency that is not even
wor ki ng at the nonent, to cone up with an answer for how to
regul ate the Tennessee Valley Authority's discharges to
Tennessee waters.

Now I'"mturning to the key | egal question
at issue in this case, the question you will have to answer at
the conclusion of this hearing. Does the Tennessee Wter
Quality Control Act require TDEC to conduct a BPJ anal ysis and
I npose BAT |imts on toxics in Bull Run's coal ash discharges,
and the answer is quite clear. TDEC nust do this, because
EPA' s 1982 gui delines do not cover these pollutants or
wast ewat er streans.

The Tennessee Water Quality Control Act
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requires TDEC to inpose effluent limts to acconplish the
pur poses of the Act and to inplenent this Board's regul ati ons.

In addition -- and this is the part that's
hi ghl i ghted on your slide -- TDEC nust set the nobst stringent
effluent limtations necessary to conply with other state or
federal |aws or regulations. This neans that TDEC nust conply
with the Clean Water Act, applicable EPA regul ations, and this
Board's rules when it issues permts.

But let's start wth Tennessee's
regulations. And I'mnot going to go through all of them but
you do have the smaller binder in front of you that has ful
copies of everything that's going to be cited over the next
few days.

Rul e 1200-04-05-.08 requires TDEC to set
BAT |imts as required by the Cean Water Act. So that's a
requi renment Tennessee has incorporated into its rule directly.

Rul e 1200-04-05-.09 directs TDEC to use
best professional judgnent to develop effluent limtations in
t he absence of applicable federal guidelines.

And, Menbers of the Board, there is no
di spute on this next point. The Tennessee Water Quality
Control Act, the Clean Water Act, and both the state and
federal regulations clearly and unanbi guously require TDEC to
i npose technol ogy-based effluent [imts in every NPDES permt

as the mninmum Il evel of control, unless nobre restrictive water
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quality based limts are required.

As shown in this slide, EPA regul ations
establish the only three ways to set these technol ogy-based
effluent imts.

TDEC knows that when there is a federa
effluent guideline, it nust apply that to set technol ogy-based
limts. That's the first option

TDEC al so knows that when there is no
federal effluent guideline, it nust use BPJ to devel op
case-by-case technol ogy-based effluent limts. That's the
second pronpt up there.

But in this case, federal guidelines apply
to sone pollutants and sone waste streans but not to others.
In this situation, EPA nmakes it clear that permit witers nust
use best professional judgnent to set technol ogy-based |imts
on the pollutants and waste streans that are not covered, and
that's in 40 CFR 125.3(c)(3), and I've highlighted the
i nportant | anguage.

EPA establ i shes that where pronul gat ed
effluent imtation guidelines only apply to certain aspects
of the discharger's operations or to certain pollutants, other
aspects or activities are subject to regulation on a
case-by-case basis in order to carry out the provisions of the
Act .

And a central provision of the Cean Water
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Act, a founding principle, is the national goal of elimnating
the discharge of all pollutants to our waters. | think we

m ssed that 1985 deadline, too. This goal is why we have the
Nati onal Pollutant D scharge Elimnation System and the
technol ogy-forcing requirenents that we will be discussing
over the next few days.

TDEC s flawed BPJ analysis did not fulfill
its legal obligations. As the evidence will show, TDEC did
not conduct a BPJ analysis or set BAT limts. Instead, TDEC
inserted sonething it called a BPJ analysis in the final
permt, but this was little nore than an effort to justify the
conti nued use of Bull Run's unlined settling ponds.

Early in his review, the permt witer
sent an email to an official at EPA stating, "lI'mtrying to
address the comments and response for BPJ permit [imts; in
essence, a discussion as to why Tennessee will not and cannot
set nuneric netal limts in advance of EPA's revised ELGs."

As the evidence wll show, TDEC s anal ysis
was deeply flawed for two key reasons.

First, TDEC did not eval uate any treatnent
technol ogi es other than settling ponds. As a result, it did
not evaluate the relative effectiveness or affordability of
nore advanced treat nent options.

Second, TDEC assuned there was not enough

data for it to do a BPJ analysis, but it did not take any
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significant effort to obtain this data. In fact, TDEC did not
even require TVA to provide information about Bull Run's
untreat ed scrubber wastewater. Not surprisingly, TDEC s
conclusion in the final permit was that it was infeasible to
set BAT limts, and so it did not do so.

However, as the evidence wll show, it is
feasi ble and, therefore, mandatory for TDEC to devel op nuneric
BAT |imts on toxics discharged fromQutfall 001 at Bull Run.

Bot h Tennessee and EPA rules require that
effluent Iimts be inposed in nuneric formwhen it's feasible
to do so.

Petitioners will present the testinony of
Dr. John Koon, a wastewater treatnent expert, who will show
that other avail able technologies are far nore effective than
settling ponds to reduce netals and total dissolved solids in
Bul |l Run's coal conbustion wastewaters.

Dr. Koon will show you how he was able to
derive nuneric BAT-based |imts by eval uating nore advanced
technol ogi es than settling ponds. And I want to point out
here that TVA has al ready decided to close the settling ponds
at Bull Run. So it's really just a matter of tinme before
TDEC -- sorry, before TVAis going to need to install new
wast ewat er treat nment.

Now, part of BAT is determ ning whether

treatnment technol ogi es are econom cally achi evabl e, and here
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TVA does not take the position in this Bull Run NPDES permt
appeal that TVA woul d be unable to pay the capital costs or
oper ati ng and mai nt enance expenses for physical treatnent,
chem cal precipitation, biological treatnent, and
vapor - conpr essi on evaporation/crystallization.

TDEC did not fulfill its Iegal obligation
to inpose BAT |imts by adding an open-ended best nanagenent
practices provision to the final permt.

Even if TDEC were allowed to i npose a BW
requi renent instead of a nuneric limt in this case, which it
Is not, this permt's BMP provision is woefully deficient on
several counts.

First, the BMP provision is based on
conti nued operations of Bull Run's unlined ponds. These ponds
are patently not BAT for coal ash wastewaters and,
particularly, not for Bull Run's high test scrubber
wast ewat er .

Second, the BMP provision does nothing to
control or abate the discharge of pollutants. |In fact, all of
the parties agree that there is no pollutant concentration or
di scharge that would constitute a violation of this BW
provision. How can this be the right way for TDEC to protect
Tennessee's rivers?

Finally, the parties have done our best to

streamine this hearing in order to be respectful of your
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time. W' ve worked together to submt joint exhibits, which
are excerpted in the binders in front of you. W've provided
sti pul ati ons establishing a nunber of inportant but
uncontested facts. And to facilitate your review, we've also
provi ded a separate binder with copies of all of the
applicabl e statutes and regul ati ons.

The parties have also agreed to rely upon
affidavits of nenbers of the Tennessee C ean Water Network and
the Southern Alliance for Cean Energy instead of spending
several hours of your tinme having themcone here to testify in
person.

As you heard, the threshold question of
whet her petitioners can appeal this permt has al ready been
resolved. But | do want this Board to know that petitioners
have nmenbers who live, work, and recreate in and near the
Cinch R ver dowmstream fromBull Run. These organi zations
have many nore nmenbers who care about water quality in the
Cinch River and who want TDEC to ensure that TVA power plants
meet the | evel of pollution control required by |aw.

In conclusion, I would refer this Board,
once again, to the Kentucky decision fromlast nonth in which
Judge Shepard opined, "The Court finds it inplausible that in
1982 the EPA concluded that setting technol ogy-based limts
for these toxic pollutants was unnecessary and neant to

totally suspend all efforts to decrease discharge of these
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pol | utants. ™

Addr essi ng precisely the sane issues that
apply to Bull Run, Judge Shepard held that Kentucky is
required to conduct a BPJ analysis before issuing the permt
and that such analysis is not discretionary. Judge Shepard
concl uded, "The Court recognizes that this ruling may be
superseded by a forthcom ng EPA ruling applicable to scrubber
wast ewater. Nevertheless, this does not relieve the Cabinet
fromconplying with its obligations under the C ean \Wter
Act . "

In this case, petitioners ask the Board to
follow the | ead of our sister state and to fulfill TDEC s
| egal obligation to protect Tennessee's precious waters.

And, specifically, petitioners ask this
Board to find:

First, the Tennessee Water Quality Contro
Act requires TDEC to conduct a case-by-case BPJ analysis to
devel op BAT Iimts on toxics at Bull Run Qutfall 0O01.

Second, TDEC di d not conduct the
| egal l y-required BPJ analysis or develop BAT Iimts for this
permt.

Third, it is feasible and, therefore,
mandatory for TDEC to devel op nuneric effluent limts on
toxics discharged fromQutfall 001 at Bull Run.

Fourth, TDEC did not fulfill its |egal
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obligation to inpose BAT |imts by adding an open-ended best
managenent practices provision to the final permt.

Accordingly, petitioners respectfully
request this Board to find that the permt does not conply
with the Tennessee Water Quality Control Act and to remand the
permt back to TDEC with instructions to conduct a proper BPJ
anal ysis, set appropriate BAT limts on toxics, and reissue
the permt expeditiously.

Menbers of the Board, Judge Sunmers, thank
you.

MR. PARKER: M. Chair and Menbers of the
Board, | appreciate you being here today. Mst of you know
me. My nane is Patrick Parker, and I'min the Ofice of
General Counsel here at TDEC. | along with Austin Payne are
representing the Departnent in this matter.

Most of you are famliar wth Vojin
Janjic. He is sitting next to ne. M. Janjic is the manager
of the water-based systens section of the division of water
resources. That is the section which wites NPDES permts for
di scharges to surface waters which are covered by the
Tennessee Water Quality Control Act.

Qur position in this matter is that the
permt in question here conplies with all the |ega
requi renents which are applicable to the discharges for which

it covers.
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To point out, the permt has nuneric
limts for pH TSS, and oil and grease. It also has WET tests
for coal/oak effluent toxicity testing provisions, which
require the permttee to test their wastewater on the various
two types mninum It also has the standard provision, no
toxics to nount as part of the effluent Iimtations.

It is TDEC s position that the 1982
effluent Iimtation guidelines, or ELGs, considered the waste
stream at question here, and EPA deci ded not to promnul gate
nuneric limtations.

We have reviewed the devel opnent docunents
fromthe 1974 to 1982. They indicate that EPA did evaluate a
consi der abl e anmobunt of wastewater effluent netals data when
devel opi ng the steamel ectric ELG

EPA | ooked at the netals at issue here and
descri bed them as not being present in significant anounts.
EPA opted not to set BAT limts for these pollutants, citing
that the limted anmount of data on reductions was not
sufficient to support national limtations. EPA also
determi ned that the high cost of retrofitting did not justify
addi tional pollutant reductions.

At i1ssue here are discharges fromthe flue
gas desul furization, or FG, scrubbers. These were covered in
the definition of |ow volune waste, which were considered in

the 1982 ELGs. You can see that here in the definition of | ow
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vol une waste in the devel opnent docunent.

As you can read, |ow volune waste sources
i ncluded, but are not Iimted to, wastewaters from wet
scrubber air pollution control systens. They're specific to
this case, they're applicable, and they're existing
EPA- consi der ed.

Now, let's |look at what the actual rule,
40 CFR 125.3 says. It says, technol ogy-based treat nent
requi renments may be inposed through one of the follow ng three
nmet hods, and this was the sane slide or sane portion of the
rule that Ms. Matheny put up there. It says, to the extent
that EPA-promul gated effluent |imtations are not applicable.
That is not the case here. W have applicable limtations.

What do the Board's regul ati ons say about
I ndustrial technol ogy-based effluent Iimtations? It says --
it sinplifies it. But it says, for industrial dischargers
with applicable effluent Iimtations, technol ogy-based
effluent Iimtations, in accordance with those guidelines,
shall be applied. It's not a "may" or "mght". And it says,
wi t hout applicable effluent |imtation guidelines, that BPJ
shoul d be used to enploy to determ ne appropriate effl uent
limtations.

The NPDES Permt Witers' Mnual states
that prior to establishing BPJ-based |imts for a pollutant

not regulated in an effluent guideline, permt witers should
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ensure that the pollutant was not considered by EPA when
devel opi ng the ELGs.

What are these ELGs? They are devel oped
by the federal governnent to establish a definitive standard
as to what level various industrial segnments nust treat their
wast ewat er, absent a water quality issue. Then you | ook at
the ELGs, and you determ ne what was consi dered.

As | showed you before, wet air scrubber
pol l uti on devices were considered in the 1982 ELGs. |If they
wer e eval uated and consi dered, then those ELGs are applicable.
If not, we have to do nore work.

The devel opnent docunents applicable to
this discharge clearly indicate that they were consi dered by
EPA but not incorporated into nuneric ELGs for the reasons
|'"ve stated previously. So what that neans is that there is
no | egal basis to regulate other pollutants absent a water
gual ity based probl em

In this case, TDEC issued a draft perm't
wi th no BPJ-BAT analysis. The petitioners commented that such
anal ysis was necessary. EPA, when sent the draft permt,
whi ch was part of our MOU with EPA, did not even nention the
| ack of analysis was at issue in the comments on the Bull Run
draft permt.

Because of the petitioners' comments, TDEC

went through a discretionary BPJ analysis in the way that is
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requi red under 40 CF 125.3, and these are the factors you
consi der when you do this analysis. And the proof will show
that we went through each one of these and concluded that we
cannot set nuneric-based effluent limt BAT.

TDEC found that establishing numeric
effluent imts was infeasible to the anount of data avail abl e
at that tine. As a result of going through that process, TDEC
pl aced narrative effluent limts as a way of achieving the
best quality effluent discharging fromthe treatnent ponds.
EPA did not object to the permt as it was issued, as would be
the case if they had any problens with the | egal basis of the
permt.

Those narrative limts are in the form of
best managenent practices. The Board is fairly famliar with
this. W use these in our construction of stormnater, and we
al so use these for various other types of permts.

TVA was required to submt its best
managenent plan to the division. The plan nust establish
controls to address netals in the effluent. TVA has submtted
t hese, and the division has approved the plan. These types of
narrative limts are a nornmal way of creating effluent Iimts
when nuneric limts are infeasible to set.

One of the nost inportant things that you
must understand is that TVA's FGD scrubber is fundanentally

different. And it's not only at Bull Run, but it's the ones
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that they have at sone other plants, fromthe vast majority of
scrubbers in the industry.

TVA has once-t hrough scrubbers as opposed
to recycling scrubbers. And, in essence, what it is, as |
expl ai ned to nmy son [ ast week, it would be like if you took a
shower, where you just kept using the bath water again and
again to wash. Well, the dirt would build up. 1In TVA s case
it's like we do when we take a shower. The water goes down
the drain. The result of this is that poll utant
concentrations are significantly | ower than those in recycle
scrubbers wastewater. This |leads to a weak waste stream

Anot her inportant take-away fromthis is
that the anmount of data for once-through scrubbers, as
conpared to recyl ed scrubbers, which is the main technol ogy
used in the industry, is vastly lower. At the tinme we issued
this permit, we had alnost no data in order to establish
treatability-based limtation in this permt cycle. Thus,
establishing such [imts in a BPJ-BAT anal ysis was i nfeasible.

TDEC addressed this data vacuum by
requiring extensive effluent nonitoring requirenents for a
suite of netals, which will help establish those [imtations
in the future.

It is inportant to note EPA is
currently -- as Ms. Matheny pointed out -- in the process of

rewiting the existing ELGs. They are currently out in draft,
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and they have submtted comments. TDEC submtted coments

t hrough a national organization, Pollution Contro

Adm ni strators, and we submtted those comments to EPA. This
happened this sumrer.

There are various options or |imtations
within these draft guidelines. The draft guidelines also have
limtations as far as the data that they can use on
once-t hrough scrubbers. It's inportant to everyone that EPA
set these national guidelines. The reason for that is because
what national guidelines do is create a level playing field
for the industry as a whole.

If TDEC or any state tried to override any
exi sting and applicable set of ELGs, it would effectively
create what is not intended by the Cean Water Act, which is
to create an uneven playing field. That would result in
econoni ¢ consequences to the state and permttee. The current
court-ordered deadline to issue final ELGs is May 2014.

What the proof will show -- and TVA w ||
get into this nore -- is that the existing pond structure is
at Bull Run BAT.

What this case is absolutely not about is
the water quality inpact fromthis discharge. TDEC is
required to ensure that our water quality standards are not
violated as a result of any discharge. For those board

menbers who are not very famliar with what a water quality
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standard is, this is it in a nutshell. Every three years
Tennessee, as well as any other state, nust establish criteria
that are both protective of human health and the environnent.

This Board does that with the help of the
di vision. These are expressed as what we call water quality
criteria. They are both nuneric and narrative. Pursuant to
the state Water Quality Control Act, TDEC cannot issue a
permt which would cause a violation of these criteria. W
assure this via the permt application process.

When TDEC recei ves a NPDES permt
application, that application has data on a set of pollutants
required by rule, which includes the one at issue in this
di schar ge.

The division does a reasonable potentia
analysis to determne if it's necessary to limt any of those
pollutants in such a way to maintain water quality in
applicable standards. The result of that in this case is that
there was no reasonable potential to violate water quality
criteria. That was true at the tine we issued the permt, and
it's true now when one | ooks at the nonitoring data which has
been coll ected pursuant to the permt.

This chart, which we're trying to get up,
shows for the three paraneters that are in the draft ELG
whi ch EPA has put out for public coment, what the

rel ationship is between water quality criteria, what was in
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the application data, what the ash pond actually -- what this
ef fluent actually, over the past three years, has shown,
you'll note, that it's below water quality criteria in al
cases and what the reasonable potential is for that data to
cause water quality violations.

As you can see, this data set shows that
the Bull Run discharge end of pipe effluent concentrations are
actually below water quality criteria and that even if TVA
di scharges significantly nore concentrations, those would not
violate water quality criteria.

What you have before the Board is a permt
that is about to expire literally within the next couple of
weeks, a situation where the existing and applicable effluent
guidelines that are now legally required are in place, and
anot her set is about to issue in final form

There are nmany reasons not to ask the
division to revise the permt, both practicable and | egal.
However, the prevailing reason, as | said a bit ago, is that
this permt was issued in accordance with all |ega
requi renents applicable in this case. | trust that that wl
be your finding here. Thank you.

MR. STAGG Good norning. As | said
earlier, nmy nane is Mchael Stagg, and |'man attorney here in
Nashville with the law firmof Waller, Lansden, Dortch &

Davis, and |'m here today representing the Tennessee Vall ey
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Authority. TVA has participated in this hearing as an
intervenor, with full rights just as the parties have. TVA
intervened in this proceeding for obvious reasons, and that is
TDEC s permt that's at issue here today.

You nmet sone of my co-counsel, both from
Waller and from TVA earlier. Also with us today is Sam
Hi xson. He is an enployee of TVA and its corporate
representative here today, and also Dr. Tom Hi ggins, who is an
expert witness in this proceeding and with the consulting firm
of CH2MHI LL, and you'll hear testinony fromboth of those two
gent | enen.

TVA is a federal agency tasked by Congress
to advance the social and econom c well-being of the Tennessee
River Valley. It maintains one of the |argest electric power
systens in the United States. TVA' s power system serves nore
than nine mllion people in parts of seven states, including
al nrost all of Tennessee. Because TVA is a nonprofit
corporation, it receives no taxpayer or appropriated federa
doll ars, and all of the expenses it incurs eventually are paid
by ratepayers.

The Bull Run plant that TVA operates in
Anderson County is one of the electricity-generating resources
on the TVA power system To conply with the Federal C ean
Water Act and Clean Air Act and Tennessee's air pollution

control requirenments, TVA has installed significant em ssion
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control equipnent at Bull Run, costing hundreds of mllions of
doll ars, including a |linestone once-through scrubber, also
known as a flue gas desul furization scrubber, or FGD system
and it reduces sul fur dioxide em ssions fromthe plant.

Di scharges of water fromthis wet scrubber
are sent through three ponds for treatnent: First, the
scrubber wastewater is sent to a gypsum di sposal pond, which
IS No. 2 on that slide, then to a settling pond, which is
No. 3, and finally to a stilling pond, which is No. 4.

During this pond treatnent system process,
t he scrubber discharge comm ngles wth ash and ot her
wast ewat er streans for further treatnent before being
di scharged to the dinch River. And No. 5 shows the
Qutfall 001, which discharges fromall of these ponds
col l ectively.

Thi s whol e system conprises Bull Run's
pond treatnment systemfor wastewater discharges. The pond
treatment system does an exceptional job of treating the water
that is in Bull Run's discharges.

In issuing the permt, TDEC determ ned
there was no reasonable potential that Bull Run's discharges
woul d cause or contribute to a pollutant |evel above
Tennessee's water quality criteria. Saya Qualls, who was then
the chief engineer in TDEC s division of water resources,

expl ained, the effluent quality that we have observed at Bul
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Run, based on the data that we have, denonstrates that there
are very low levels of pollutants that are discharged. It
woul d be difficult to discern a significant difference based
on different treatnent technol ogi es, because we're | ooking at
such, such low |l evels of nost of the pollutants.

The design of Bull Run's once-through
scrubber creates a purge streamin which netals are
predom nantly in particulate rather than dissolved form
Particulate-formnetals are effectively treated through the
physi cal process of settling and filtrating, which occurs in
the pond treatnent system

For exanple, selenium a pollutant that
petitioners are very concerned about, is very effectively
renoved by Bull Run's ponds. The Bull Run scrubber produces
seleniumin its easiest-to-renove form selenite rather than
sel enate, and naturally occurring iron contributes also to the
effective renoval of sel enium

In other words, the pollutants that are
produced by Bull Run's scrubber systemare well-suited for
effective treatnment in the pond treatnent system

In addition, Bull Run's pond treatnent
system uses nore than sinple gravitational settling to treat
pol lutants. The gypsum di sposal area, which is area No. 2,
acts as a settling pond followed by a natural filtration

t hrough gypsum Additionally, a pH shift occurs between the




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

41

di fferent conponents of the pond treatnent system which
results in the renoval of a certain anobunt of dissolved
solids, as well as suspended particles.

As a result of Bull Run's pond treatnent
system virtually 100 percent of particul ates and about 90
percent of all pollutants are renoved prior to the discharge
into the Cinch River. W stewater fromthe Bull Run plant
consistently neets and exceeds all applicable discharge
requi renents and, in fact, typically contains chem ca
contami nants in concentrations | ower than those all owed
by the federal and state drinking water standards.

Petitioners bear the ultimte burden of
proof in this case, neaning that they nust show by a
preponderance of the evidence that TDEC s decision to renew
the Bull Run permt violated a provision of the Tennessee
Water Quality Control Act. They cannot do so.

Thi s appeal raises three questions for the
Board's consideration. Qur view of these issues corresponds
closer to the petitioners. The three issues that I'mgoing to
rai se correspond with Ms. Matheny's Nos. 2, 3, and 4 on her
list. |If this Board answers any of these questions contrary
to petitioner's petition, TDEC s decision to renew the permt
must be uphel d.

Before | get into these three argunents, |

wanted to respond briefly about the Kentucky decision that has
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been nentioned. We will obviously talk nore about that in
closing, but I just wanted you to have it in your mnd. The
state agency in Kentucky did exactly what TDEC did. They did
not agree with the trial court. They did not set nunmeric --
the state agency didn't set nunmeric limts.

The trial court reversed it. [It's on
appeal. Both the state and the utility have appealed that in
Kentucky. And it's not binding on Tennessee, and, in fact,
the Kentucky Regs at issue are different than the Tennessee
Regs. We'll talk nore about that in closing, but | just
didn't want to leave it out.

The first issue that we believe we need to
address is, was TDEC correct in determ ning that an existing
effluent Iimtation guideline, or ELG for power plants
applied to Bull Run and established the discharge limts
required to be set in the permit. |If the Board determ nes
that EPA's ELG for power plants governs, a best professiona
judgnent analysis was not required, and petitioners lose this
appeal .

Second, if the Board determ nes that a BPJ
anal ysis was required, did TDEC consi der the necessary
statutory and regulatory criteria in its BPJ analysis. |[If the
Board determ nes that TDEC did sufficiently consider the BPJ
criteriainits analysis, petitioners |ose this appeal.

Third, was it proper for TDEC to concl ude
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through its BPJ analysis that it was appropriate to inpose
best managenent practices and toxicity testing requirenents
rather than nuneric effluent limtations. |If the Board
determ nes that TDEC was not required to set nuneric effl uent
limtations, then the petitioners |ose their appeal.

As TDEC and TVA wi Il show, none of these
di spositive gquestions can be answered in petitioners' favor.
EPA's existing ELG for power plants governs TDEC s actions
here, and TDEC properly applied that guideline. Even though
it was not required, TDEC did consider the criteria specified
for a BPJ anal ysis.

Furt her, best nmanagenent practices,
especi al |y when suppl enented by the required use of toxicity
testing to confirmthat aquatic species are not being harned,
are perm ssible substitutes for nuneric discharge limts.
There is no |l egal or environnental reason to overturn TDEC s
permt decision.

I"d like to el aborate on these three
I ssues before the Board. Tennessee lawis clear that a BPJ
analysis is not required when an existing ELG does apply to
Bull Run. Therefore, TDEC does not have to undertake a BPJ
analysis in issuing the permt.

Exi sting ELGs do apply to Bull Run's waste
streans. Tennessee Rule 1200-4-5 is called Permts, Effluent

Limtations and Standards. Section -.09 of this rule
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addr esses technol ogy-based effluent limtations. This rule
refers specifically to EPA's ELGs. It states, "Permts for
di scharges will contain limtations and standards in
accordance with these guidelines, when such are in effect,
unl ess nore stringent limts are necessary to maintain

desi gnat ed uses."

In this case TDEC determ ned that there
was no reasonabl e potential that discharges fromBull Run
woul d cause or contribute to violations of Tennessee wat er
gquality criteria. Therefore, there was no need to put nore
stringent limts in the permt than what the ELGs required.

I'"d like to focus on Tennessee regul ations
that are applicable here. You did not hear about these from
the petitioners. They nentioned the 125(c)(3) regul ation,
(c)(1),(2), and (3).

Here are Tennessee's corollary
regul ations. Section (1)(b)(1) of the regulation, the rule
states, "For industrial discharges with applicable federa
ef fl uent guidelines, technol ogy-based effluent limtations and
standards in accordance with those guidelines shall be
applied." TDEC does not have discretion here. It nust apply
the limtations in the ELGif the federal ELG applies.

Bel ow that, section (1)(b)(2) provides
that a BPJ analysis shall be conducted when there is no ELG

applicable to an industry category. The Tennessee regul ati ons
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provide two choices. There's no BPJ anal ysis required when an
ELG applies to an industry category, and when there is no
applicable ELG for an industry, TDEC nust undertake these
requi renents. So the two Tennessee regul ati ons are bl ack and
white.

As you saw fromearlier slides, the
federal rules mrror these requirenents. The federal rule is
at 40 CFR 125.3, and it states in subsection (1)(c)(1) that
technol ogy-based effluent limtations nmay be inposed through
application of EPA-pronul gated effluent |imtations devel oped
under section 304 of the Act to discharges by category or
subcat egory. Those categories and subcategories referred to
are the effluent limtation guidelines. This covers the
situation in which an ELG for an industry exists.

Subsection(c)(2) governs when there is no
appl i cable ELG for an industrial category. There is no
di spute that EPA has issued an ELG for coal-fired power plants
i ke Bull Run.

In support of their clains -- and this is
key, we think -- petitioners rely on a m staken interpretation
of the third option under section 125.3, and that's (c). That
section states, where pronulgated effluent Iimtation
gui delines only apply to certain aspects of the discharger's
operation, or to certain pollutants, other aspects or

activities are subject to regulation on a case-by-case basis
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in order to carry out the provisions of the Act.

Petitioners say this provision required
TDEC to inpose nuneric limts in the permt for netals, but we
think they're wong.

First, if you |look closely at the
| anguage, this section does not require regulation of a
pollutant; rather, it gives the permt witer discretion to
regul ate other aspects or activities on a case-by-case basis.

Second, Tennessee does not have a simlar
provision in its regulations. And EPA, when it reviewed
Tennessee's NPDES program did not require this provision to
be in the Tennessee regul ations. TDEC and EPA regul ati ons,
therefore, are consistent.

The case-by-case analysis that is allowed
by this federal rule is discretionary, and Tennessee could
appropriately choose not to include a provision for such a
di scretionary analysis in its regul ations.

When EPA approved Tennessee's NPDES
program it approved the Tennessee corollary rules to EPA' s
125.3 rules, and it concluded that the Tennessee rules were
sufficient to address the regul atory agency's voluntary
case- by-case BPJ anal ysi s.

EPA has pronul gated an ELG for the steam
el ectric power generating point source category. This

category applies to coal-fired power plants |like Bull Run, and




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

47

this is not in dispute in this hearing.

One of the waste streans regulated by this
ELG is | ow vol une waste sources, which are defined to include
wast ewaters fromwet scrubber air pollution control systens,
and it's on the slide that M. Parker projected. Low vol une
wastes are a collection of wastewater streans froma variety
of plant processes, and they include ELGs in wastewaters.

Because Bull Run's scrubber wastewaters
are comm ngl ed and nanaged with other waste streans through
the pond treatnent system they are covered by the ELG
definition for |ow vol une waste.

Thus, an existing ELG applies to the waste
streans discharged fromBull Run. Because an applicable ELG
governs Bull Run's discharges, TDEC properly determ ned that
it did not have to conduct a BPJ analysis. You'll hear
wi tnesses from TDEC testify on this point during the hearing.

Exi sting ELGs apply to the netals
di scharged fromBull Run. Even though an ELG applies to Bul
Run's waste streans, petitioners want TDEC to go above and
beyond the requirenents of that ELG They claimthat TDEC
must set limts in the permt for any pollutants not
specifically limted by the ELG particularly netals.

It's true that the existing ELG does not
set specific nuneric |imts for certain netals, but this does

not mean that the ELG does not govern those netals. Wen EPA
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was devel oping the ELG for coal -fired power plants, it
considered the netals at issue but determ ned that effluent
limts for those netals were not necessary.

According to EPA's Permt Witers' Mnual,
this means that TDEC did not have to set BPJ-based effl uent
limtations for these netals. EPA s manual states that
BPJ- based effluent Iimts are not required for pollutants that
wer e considered by EPA for regul ation under the effl uent
gui del i nes but for which EPA determ ned that no ELG was
necessary. Here TDEC properly determ ned that the ELG applies
to these netals, even though EPA did not set nuneric effluent
limts for the netals.

When devel opi ng the existing steam
el ectric power generating point source category ELGs that
govern this case, EPA explained, "Even if this regulation does
not control a particular pollutant, the permt issuer my
still limt such pollutant on a case-by-case basis when
limtations are necessary to carry out the purposes of the
Act." This has been EPA s consistent position for three
decades, up until the Hanl on neno.

Finally, EPA's own conduct during the
permt renewal process also reinforces the conclusion that
TDEC acted properly and was not required to set specific
limts for metals. Once EPA approves a state's NPDES program

EPA suspends its own authority to issue permts in that state.
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Instead of directly issuing permts, EPA has the opportunity
to review permts that a state proposes to issue, and EPA can
veto a permt and issue the permt itself if the proposed
permt is, quote, "outside the guidelines and requirenents" of
the C ean Water Act.

I n Tennessee, a 2007 NPDES Menorandum of
Agreement with EPA Region 4 requires TDEC to provide EPA with
an opportunity to review draft and proposed NPDES permts.
When EPA does not respond to a draft permt, Tennessee, quote,
"may take this absence of response as concurrence with the
draft permt."

Here EPA did not include in its fornal
comments on the draft permt any nmention of any requirenent
for a BPJ analysis. EPA concurred with TDEC s judgnent that
specific limts for nmetals were not required.

The second issue; as | just explained,
TDEC did not have to do a BPJ analysis in this case. However,
in response to informal conversations with EPA Region 4 and
comments on the draft permt, including those by petitioner
Tennessee Cl ean Water Network, TDEC decided to voluntarily
conduct a BPJ analysis. As you will see, TDEC s BPJ anal ysis
considered all of the required statutory factors, in addition
to EPA s gui dance docunents.

TDEC and TVA will show that TDEC fol | owed

all appropriate protocols for exercising its best professiona
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judgnent and properly concluded that, first, Bull Run's pond
treatnment systemconstitutes the best avail abl e technol ogy
economi cal ly achi evable and that a change to either a zero
i quid di scharge of the physical/chem cal/biol ogical system
coul d be achieved only by expending significant anpunts of
rat epayers' noney for negligible environnental benefit.

The pond treatnent systemat Bull Run
qualifies as BAT. TDEC determi ned that for Bull Run, the pond
treatnent systemis acceptable. TVA s expert w tness,

Dr. Higgins, agrees with this determnation. Dr. Hi ggins
perforned a detailed BPJ anal ysis hinself and determ ned that
Bull Run's existing pond treatnent system qualifies as BAT.

As he will explain, the treatnment system
at Bull Run renoves both suspended solid netals in particul ate
formand dissolved netals. This systemeffectively prevents a
significant discharge of pollutants fromBull Run.

One of the alternative technologies is
call zero liquid discharge, and that is not BAT for Bull Run.
Petitioners claimthat TDEC shoul d have considered zero |liquid
di scharge as an alternative to Bull Run's settling pond
system However, both EPA and TDEC have specifically rejected
ZLD as BAT for coal-fired power plants.

In issuing a draft permt for the
Merrimack facility in New Hanpshire, EPA's Region 1 declined

to inpose the ZLD technology. Instead, there they opted for a
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physi cal, chem cal, and biol ogical treatnent system

EPA has further rejected the ZLD
technology in the draft ELG just recently published. It does
not include ZLD technology in any of the alternatives
consi dered for regul ation.

Further, even assumng that ZLD is
technol ogically available for Bull Run, you'll hear testinony
that it is not cost-effective. Accordingly, there is no basis
to remand the case to TDEC to further consider whether to
require Bull Run to switch to a ZLD system

Physi cal, chem cal, and bi ol ogi cal
treatment is also not BAT for Bull Run. Dr. Higgins will show
that a physical, chem cal, biological treatnent would not
achi eve better treatnment than Bull Run's pond treatnent
system Wiile switching to this technology could result in
m nor i nprovenents for sone pollutant paraneters, it would do
so at an exorbitant cost.

The third key issue here, TDEC was not
required to set nuneric TBELs, or technol ogy-based effl uent
limts, inthe permit. As | nentioned earlier, as a result of
TDEC s BPJ anal ysis, TDEC i nposed best managenent practices,
or BMPs, and nonitoring requirenents in the Bull Run permt
and continued the toxicity testing requirenents from previ ous
permts.

As TDEC and TVA will show, the | aw
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recogni zes that these requirenents are a proper, appropriate,
and | awful approach to regulating a facility's discharges.
TDEC s analysis and the permt are, therefore, in ful
conpliance with the Federal C ean Water Act and the Tennessee
Water Quality Control Act.

TDEC did i nposed effluent |imts for
metal s di scharges, just not in the nunmeric formthat
petitioners prefer. The BMPs that were added to the Bull Run
permt are narrative effluent limtations, and they are
appropriate for regulating particul ar waste di scharges and
effluent in circunstances where deriving nuneric effluent
limtations is infeasible.

In this case, TDEC concl uded t hat
establishing nuneric limts was infeasible. Because of the
limted nunber of data points available for Bull Run's
di scharge, TDEC determ ned that it could not accurately
devel op permt limts based on effluent variability.

Because it was infeasible to calculate
nuneric effluent limtations in this circunstance, TDEC
determ ned that BMPs were the only regul atory mechani sm
avai | abl e.

Finally, EPA approved the draft Bull Run
permt, which contained no nuneric effluent limts for netals,
and EPA did not object to the lack of such nuneric limts.

EPA deferred to TDEC s judgnent and concurred in the issuance
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of the permit without nuneric effluent limts but with
narrative effluent limts in the formof BWMPs for netals.
Thus, TDEC s inposition of BMPs was in conpliance with the
Cl ean Water Act and the Tennessee Water Quality Control Act.
TDEC al so appropriately and | awful |y
i nposed nonitoring requirenments. Both the courts and EPA have
recogni zed the propriety of inposing nonitoring requirenents
in NPDES permts. The D.C. Grcuit Court of Appeals, which
hears a great deal of EPA cases, explained, quote, "It may be
appropriate in certain circunstances for a permt witer to
require a permttee sinply to nonitor and report effluent
levels.” That's the D.C. Grcuit Court opinion it came from
EPA's regul ations expressly allow this
approach. EPA includes nonitoring only in sone permts, and
EPA deci si ons approve the nonitoring option. Accordingly,
TDEC s inposition of nonitoring requirenents for nore than a
dozen different paraneters was in conpliance with the Federa
Cl ean Water Act and the Tennessee Water Quality Control Act.
TDEC al so appropriately and lawfully
i nposed toxicity testing. EPA s regulations provide that BPJ
limts may be expressed, where appropriate, in terns of
toxicity. Wen it cones to setting toxicity threshol ds,
states retain considerable discretion under the C ean Water
Act .

In issuing the Bull Run permt, TDEC used
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its discretion to inpose toxicity limts and to require Wole
Ef fluent Toxicity, or WET, testing at Bull Run, which provides
an additional |ayer of protection over and above permt limts
on individual paraneters.

In inposing toxicity limts and requiring
VET testing, TDEC |awfully and appropriately exercised its
di scretion to limt TVA s pollutant discharges and to protect
the water quality in the dinch R ver.

Any one of these three issues may be
di spositive in this case. As we proceed through the hearing,

I would ask that you keep in mnd these three questions and
remenber that if the Board rul es against petitioners on any
one of these three questions, then the permt should be
uphel d.

First, was TDEC correct in determ ning
that an existing effluent Iimtation guideline for power
plants applies to Bull Run and establishes the discharge
limts required to be set in the permt? |If the Board finds
that TDEC was correct on this threshold |egal issue, TDEC was
not required to exercise best professional judgnent analysis,
and petitioners | ose the appeal.

Second, if the Board determ nes that a BPJ
anal ysis was required, then was TDEC s consi deration of the
statutory and regulatory criteria of a BPJ analysis

sufficient? |If the Board determ nes that TDEC did
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sufficiently consider the BPJ criteria in the analysis it
conducted, nothing further was needed to reissue the permt,
and the petitioners |ose the appeal.

Third, was it proper for TDEC to concl ude
through its BPJ anal ysis that inposing best nmanagenent
practices and toxicity testing requirenents, rather than
nunmeric effluent limts, in the permt was appropriate? Once
again, if the Board determ nes that TDEC was not required to
set nuneric effluent limtations, the petitioners |ose the
appeal .

There are also two policy reasons to deny
this appeal, in addition to these three statutory and
regul atory reasons. First, if you find that TDEC was required
to do a BPJ analysis, and if you find that that BPJ anal ysis
TDEC perforned during the permtting process was flawed or
i nsufficient, one option for TDEC is to ask TVA, as the
regul ated entity, to provide a BPJ analysis for TDEC s
consi derati on.

However, TVA has already done that. TVA
retained the forenost expert in the country to conduct a BPJ
analysis. Dr. Tom Hi ggins of the CHZMHI LL consulting firm
perforned an extensive study and prepared a vol um nous report
for this appeal, which involved performng a BPJ anal ysis
follow ng EPA's guidelines. Dr. Higgins concluded that TDEC

reached the correct conclusion in its BPJ anal ysis.
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Dr. Higgins concluded that Bull Run's pond treatnent systemis
BAT for the FGD scrubber wastewater, and alternative
t echnol ogi es are not BAT.

The second policy reason is that EPA has
proposed revised effluent guidelines for power plants just in
June. These draft ELGs are required by a court order to be
finalized by May 22nd, 2014. These ELGs will establish what
TDEC nmust consider and what TDEC nust require power plants to
do going forward.

The permt before you expires in 17 days.
TDEC has in its possession TVA' s renewal application. And if
it's not already, it wll be considering renewal soon

In addition, by consent order on an Air
Act case in federal court, TVA has agreed to apply to be
covered by the new ELGs within one year of finality, which is
a much faster conpliance schedul e than even EPA requires as
proposed in the draft ELGs. Tennessee is a party to that
agreenent as well and has the capacity to enforce that EPA.

If this Board were to direct TDEC to set
nunmeric effluent limts for Bull Run, TDEC woul d be preenpted
from considering and applying the revised guidelines that are
going to be final next May. This could result in a costly
wast e of public resources, both those of TDEC and TVA. And if
the nmeasures that TVA is required to take in response to

petitioners' appeal turn out to be inconsistent with the
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revi sed EPA guidelines, then that is a hardship on TDEC, TVA,
and ot hers.

EPA has declined to set a requested BPJ
limt for the discharge of pollutants in just this type of
situation, that is, if the issuance of the final ELGis
i mm nent, EPA has held up its permtting decisions.

A federal court of appeals upheld EPA' s
decision to do this, stating, quote, "Sone special latitude is
i n order because of the agency's interest in coordinating the
standards in this permt with evolving national standards."

And that's exactly the situation we have
here, a permt that's about to expire, new national standards
about to be released, and EPA and the federal court have said
it's okay if the permtting agency w thhol ds renewal of that
permt until the new national standards are rel eased.

These two policy considerations are
addi ti onal reasons why this Board should reject petitioners'
permt appeal inits entirety.

TDEC i ssued this permt correctly. 1In
I ssuing the permt, TDEC was not required to performa best
prof essi onal judgnent analysis. It did so voluntarily and
correctly concluded that Bull Run's existing pond treatnent
systemis acceptable. Dr. H ggins confirmed TDEC s concl usi on
through his own BPJ analysis. The Board shoul d uphold TDEC s

permtting decision and deny the petitioners' appeal. Thank
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you.

M5. MATHENY: Menbers of the Board, the
Tennessee Water Quality Control Act requires TDEC to foll ow
EPA' s regul ations, and |I've already shown you that. Your
rules also require that.

And, forgive ne, | don't have a slide for
this yet. But if you |look under tab 8 of the smaller binder
on page 9 at the bottom Rule 1200-04-05-.04 provides that no
permt shall be issued authorizing any of the foll ow ng
di scharges: Wen the conditions of the permt do not provide
for conpliance with the applicable requirenents of either the
Federal Cl ean Water Act or the Tennessee Water Quality Contro
Act .

Failure to inpose limts on toxics that
these limts would be required by applicable federal statutes
and regulations is less stringent and viol ates the Tennessee
Water Quality Control Act.

In this case, Tennessee rules can and nust
be interpreted to be consistent wth federal requirenents.
And, in fact, TDEC s practice in other NPDES permts is to
oppose BPJ Iimts of the facility for federal ELGs apply to
some but not all wastewater streans.

Both TVA and TDEC pointed out to the fact
that EPA did not object to this permit. This very sane rule

has a separate requirenent that TDEC can't issue a permt when
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EPA obj ects, but these are two separate requirenents. This
Board has a separate duty to nake sure the permt conplies
with the federal requirenent, in addition to whether or not
EPA obj ect s.

And, in fact, the evidence wll show that
EPA did not concur with TDEC s failure to follow the law in
this case. Objection by EPAto a permt is both entirely
di scretionary and vanishingly rare. |In fact, as far as | was
able to tell, pursuant to a fornmer request to EPA, EPA has
never objected to a Tennessee permt.

Both TDEC and TVA referred to the NPDES
Permit Witers' Manual. The first thing | need to point out
about that manual is that it is not law. It is an
interpretation of law. It is guidance only. The Kentucky
court that | referred to earlier addressed this very sane
argunent about the Permt Witers' Mnual and expressly
rejected it, and binding reliance on that | anguage was
arbitrary.

Because in this case, as | showed you
before, the pollutants and wastewaters at issue here were not
consi dered by EPA but, instead, were explicitly excluded due
to insufficient technol ogy sone 30 years ago.

The evidence will show that technol ogies
have devel oped in the past 30 years. And as you' ve already

seen, Bull Run's untreated scrubber wastewaters have high
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concentrations of toxic pollutants.

M. Stagg referred to the best
prof essional judgnment rule, and he added a little bit of
| anguage to Tennessee's rule. Under the sane tab, page 26, at
the very top of that page, (b)(2), when M. Stagg read this
rul e, he added | anguage about it applying to an industria
category under part 2. Wat your rule says is for industria
di schar ges.

So while there's no dispute that the ELG
applies to the industrial category, what petitioners will show
Is that it does not apply to the industrial dischargers that
we are tal king about in this hearing.

Both TDEC and TVA referred to the ponds as
BAT. This assertion ignores the fact that TVA has al ready
deci ded to cl ose these ponds and, in fact, has said that it
will do so, regardless of what rul e EPA eventually cones up
with, and is doing so, in part, in response to the disastrous
Ki ngston spill, of which we are all very famliar

These unlined settling ponds pose a
significant risk to the environnment, because they are
partially built on coal ash, they seep, and they m ght
eventually fail. Because TVA has already decided to cl ose
these down, | don't think it is proper to consider them
avai |l abl e technol ogies for Bull Run.

There is sone enphasis on the distinction
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bet ween a once-through and a recycled scrubber. Wile it is
I nportant, what's inmportant to nanage is the total | oading of
pol lutants di scharged fromthe scrubber wastewater. Wether
you have a high volune, |ower concentration waste stream

typi cal of a once-through scrubber, or a | ow vol une, higher
concentration waste streamtypical of a recycled scrubber,
what matters is the total anount of pollutants that reach our
wat er s.

EPA's draft effluent imtations
guideline, in fact, does not distinguish between once-through
and recycl ed scrubbers. However, if you take TVA s testinony
at face value and find that these scrubbers are unique to the
I ndustry, then it is all the nore inportant for TDEC to take
the lead in regulating the dischargers fromthese scrubbers on
a site-specific basis rather than | eaving that for EPA s
possi bl e future rul emaki ng.

In fact, we expect that you wll hear that
TDEC believes that if the ELG does not make this distinction,
it would not apply to Bull Run. Wile petitioners do not
necessarily agree, that is yet another reason TDEC cannot sit
on its hands and wait for EPA to fix this problem

Moreover, the data TDEC is requiring TVA to
collect, the dischargers of the m xed waste outfall w Il not
allow TDEC to set |imts for the scrubber wastewater. TDEC

still is not requiring TVA to gather the data necessary to
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further characterize the scrubber wastewater at Bull Run.

Finally, M. Stagg referred to
Dr. Higgins' best professional judgnent analysis regarding the
pond.

First of all, the evidence will show that
TVA's claimthat the ponds treat over 90 percent of the
di ssol ved toxic netals is not based on actual netric data but
rather on a set of assunptions and cal cul ati ons.

But, again, Dr. Higgins is, in fact, an
esteened expert, but his analysis ignores the critical fact
that TVA has decided to close its ponds. Those ponds are
going away. And as they go away, as we will see, they are
going to go away in sequence. One pond will be renoved at a
tinme. So whatever magic is allegedly happening in these ponds
to renove solids is going to change over the next few years.

So in closing, petitioners again ask this
Board to find that TDEC nust inpose BPJ-based BAT |imts,
because the toxic pollutants at issue in this case were
expressly excluded fromthe 1982 ELGs, and we ask you to do
this because Tennessee waters are precious to all of us.
Thank you.

ADM NI STRATI VE JUDGE: M. Chairman, how
woul d you like to proceed at this point?

THE CHAIRMAN: | think we'll take a lunch

break and be back in an hour.
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ADM NI STRATIVE JUDGE: Al right. It's
11:46. We'll see you all in an hour. Thank you. W wll be
I n recess.

(Lunch recess taken.)

(BY THE ADM NI STRATI VE JUDGE) GCkay. W
are back on the record after our lunch recess. The Board has
agreed to continue until five o'clock this evening. And in
order to avoid or to hinder the nmad dash for the door at the
end of the day, M. Chairnman, do you all have a preference for
what tinme we start again in the norning?

THE CHAIRMAN. W will start at 9:00.

ADM NI STRATI VE JUDGE: Okay. Now we're
comrenci ng our w tnesses' testinony -- and you will be charged
on this at the end of the testinony.

But just to give you a heads-up as we
begin, you will hear testinony fromthe w tnesses, their
opinion of howto interpret the laws at issue, and that wll
be their opinion with respect to the decisions that they nmade
with respect to the permt. But it is not in any way intended
to infringe upon the prerogative of the Board to nmake the
ultimate deci sion about the interpretation of the |aw.

So with that adnoni shnent, petitioners can
begin with their first w tness.

M5. LEE: Thank you, Your Honor. Good

afternoon, M. Chairman, Menbers of the Board. Thank you for
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bei ng here today. Before we get started wth the w tnesses,
the parties would like to jointly nove to have the exhibits
identified in this case noved into evidence.

ADM NI STRATI VE JUDGE: So we have 97
exhi bits and then 45 denonstrative exhibits; correct?

M5. LEE: That's correct, Your Honor.

ADM NI STRATI VE JUDGE: And we intend for
all of themto be entered as they are currently marked?

M5. LEE: Yes, Your Honor.

ADM NI STRATI VE JUDGE: Ckay, notion
granted. W will have in evidence, then, 97 exhibits and 45
denonstrative exhibits. Now, are they already marked, or wll
the court reporter need to mark themas they're di scussed?

M5. WHI TTLE: Your Honor, they're in the
bi nders. W don't have exhibit stickers on them Your Honor.

M5. LEE: Not all the exhibits are
i ncluded in the binders.

ADM NI STRATI VE JUDGE: Ckay.

M5. WHI TTLE: The binder (inaudible).

ADM NI STRATI VE JUDGE: Say that again.

MS. WHI TTLE: The bi nder discussed is not
the entire group of exhibits. | think nmaybe another binder is
t here.

MR. PARKER: W just identified docunents

that we thought the Board would need to | ook at and probably
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will be testified about so that they would be in front of you
so we wouldn't have to give you three binders.

M5. WHI TTLE: So, for exanple, if there's
a 400- page docunent, we put in three or four pages we actually
needed fromthe binder instead of giving you the entire
bi nder.

ADM NI STRATI VE JUDGE: So how are we goi ng
to do the full exhibit then? And those have or have not been
mar ked?

MR. STAGG There are two boxes that have
a full set of exhibits copied doubl e-sided, and those will be
the official record sets. The books are --

M5. WHI TTLE: And those exhibits are
t abbed, Your Honor, but they do not have exhibit stickers on
t hem

ADM NI STRATI VE JUDGE: Okay. Well, |
nean, as long as they're --

M5. WHI TTLE: Identified?

ADM NI STRATI VE JUDGE: Right. Okay, very
good.

(Exhibits 1-97 and

Denonstrative Exhibits
1-45 were pre-marked &
recei ved into evidence

at this tine.)
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M5. LEE: Thank you again. Good
afternoon. M nane is Bridget Lee, and I'man attorney with
Eart hjustice here on behalf of the petitioners. And as our
first witness, the petitioners would call Sam Hi xson.

ADM NI STRATI VE JUDGE: You can have a seat
over here. |If you would, before having a seat, raise your

ri ght hand.

SAM HI XSON
havi ng been first duly sworn, was exam ned and testified as

foll ows:

DI RECT EXAM NATI ON

BY MS. LEE

Q Good afternoon, M. H xson. Thank you for joining

us this afternoon. Could you please state your name for the

record.
A Sam Hi xson.
Q And where do you work?
A TVA.
Q And what's your current position at TVA?
A Current position is regulatory nanager for waste.
Q How | ong have you held that position?
A Since the end of February 2012.
Q And if you could just describe for the Board

general ly what kind of work your job entails.
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A Currently ny job entails solid waste permts,

hazar dous waste determ nati ons.

Q Anyt hi ng el se?
A Anyt hi ng al ong those I|ines.
Q And in this position, do you have responsibility

with respect to the Bull Run Fossil Plant?

A For solid waste, yes.

Q And what was your position prior to working in the
wast e depart nent ?

A I was water specialist from Septenber 2009 to
February 2012.

Q What kind of work did you do as a water
speci alist?

A As a water specialist, I was responsible for NPDES
permt applications, day-to-day advice to the plant.

Q And in that role, did you have responsibilities

with regard to the Bull Run plant?

A Yes.
Q Coul d you descri be those, please?
A The permt application had already been filed. So

at the tinme, we were begi nning negotiations on the permt,

provided information to the State as they requested.

Q Did you participate in commenting on the draft
permt?
A Yes, | did.
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Q Did you provide TDEC with any information they
needed as they went along with their permtting process?

A Yes, | did. They asked for additional data that
we had. They asked us to plot that data in charts to provide
to themin Excel spreadsheets. They asked for several aeri al
phot os and di stingui sh what each pond was. They asked for | ow
| evel mercury analysis in the dinch R ver, and we arranged

for that to be done.

Q Are you famliar with how the Bull Run plant
oper ates?

A Yes, | am

Q And does TVA operate a flue gas desul furization

system al so known as an FGD scrubber at Bull Run?

A Yes. It was installed and started operating in
2008.

Q What's the purpose of an FGD scrubber?

A The FGD scrubber was put in to neet the air

pol lution regulations, to reduce the sul fur dioxide going out,
which is called acid rain.

Q Can you describe in just general ternms how that
scrubber works?

A Yes. |'ll go back to Patrick Parker, the attorney
for the state's analogy, it's |ike a shower. But when you
| ook at the flue gas that's com ng out of the plant, it goes

t hrough a quench system where water is |ocated to wet it. And
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then it goes through another quench system where you m x your
i mestone and water together, and you're injecting |inmestone
into your flue gas.

The linmestone is calciummaterial. It wll react
with the sulfur, formng calciumsulfate, which is your
gypsum and that will drop out. W say it's a one-tine cycle.
It's a once-through cycle. But actually the |inestone
continues -- the slurry continues to be recycled until it is
physically used up, and we continue to add nore.

At that point the gypsumin the bottomis slurry.
That is where you take the solids, and you have water in it to
push it out to our treatnent system where it goes through a
treatnment pond, filtering through the gypsumand sand filter,
and then is discharged to the settling pond, which is No. 3 on
your picture here, and then cones into the stilling pond,
which is the | ast polishing pond that we have before it goes
out the outfall.

Q And just so the Board can foll ow al ong,
Exhibit D-7 is included in that blue binder in front of you.
M. Hi xson, how often does the scrubber operate?
A Well, when the plant is operating, the scrubber
operates. So it depends on how often does the plant operate.
Q So since Septenber of 2010 when the permt was
I ssued, how often was the plant operating?

A The plant -- and I'll use 2013, if that's al
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right. 1n 2013 we have operated 61 days out of the year so
far. Bull Run is -- and in the previous year it would have

been in about the 20 to 30 percent range and so forth.

Q So that's typical for your operation?
A That' s typical
Q And does the scrubber at Bull Run generate a waste

streamin addition to the gypsum you nentioned?

A The gypsum waste stream of course, will have the
calcium sul fate, your gypsum but it will also have sone
chlorides in it and sonme netals in it and probably a little
bit of antifreeze in it.

Q And we could call that FGD wastewater or scrubber

wast ewater or --

A FGD wast ewat er woul d be fine.

Q O scrubber purge?

A O scrubber purge would be fine.

Q So we're tal king about the sane thing?

A Yes.

Q Are there any other waste streans generated by the
pl ant and the scrubber?

A That woul d be your primary waste stream com ng
out .

Q How about fly ash?

A Fly ash is not generated by the scrubber.

Q How is fly ash generated?
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A When you have a coal-fired facility like Bull Run,
you bring your coal in fromyour coal power right here. It's
brought in by conveyor to your plant. It's burned in the
boi | er.

So i magi ne your fireplace at hone. |nagine that

you' ve got steel on top of it, and you' re heating sonething
up. It is burned in the boiler. Fly ash goes up through the
boiler, goes into an electrostatic precipitator where the fly
ash drops out as a dry material, and that is pneumatically
sent to one of two silos. And then that material is
transported by truck to the dry fly ash landfill, which was
permtted in 1992 when we started doing dry fly ash.

Q Does the plant also produce bottom ash?

A The plant al so produces bottomash. [1'll go back
to ny exanpl e where you have your boiler and your fire. The
bottom ash is typically your unburned or your |arge rock-Iike

material that cones out of the coal that's not conpletely

conbust ed.
Q And does the plant have waste streans?
A. You woul d al so have | ow vol ume waste fromthe

plant. You have your building sunps |ocated inside the plant.
You may have a piece of equipnent that is cooled and drained
to the building sunp. You'd have your roof drains. You would
have your parking lot drains. You' d have your coal yard

runoff pond, and it's drained into this treatnent system down
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her e.

Q And | think you referred to this picture before,
but if you could just maybe talk us through -- you see there's
Nos. 1 through 5, what each of those is referring to.

A Al right. In our plant, the bottomash is
dr opped out right here where the No. 1 is pointing to.

There's a snmall shall ow pond here. The bottom ash drops out
inthe first 10 to 20 feet in that pond.

We then have a rip-wap check damto pond that
wat er up. W use a backhoe to take out the bottom ash. W
place it adjacent to that area right here. This is our
permtted bottomash landfill, and we place it there. The
wat er continues on down the sluice ditch right here into the
settling pond, which is No. 3.

But before | go there with that, let's stay
nunmerically and go to No. 2. Let ne go back a second. This
Is hard-pi ped. W're not talking about ditches back up to the
plant. The only ditch that is there is the sluice channe
right here. Everything that cones out to there is hard-piped
fromthe plant.

The gypsum which conmes out of your FGD scrubber
conmes out hard-piped to this corner of the gypsum di sposa
area. The gypsumdrops out in, again, the first ten feet of
that area. And then you have water pooling up about 18 inches

or so in this end of that gypsum di sposal area, and water then
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filters through what gypsum has already settled out and then
through a sand filter and two French drains.

| magi ne your water treatnent plant where you get
your water from it's the sane concept. You have the water
treatnment plant wwth [ike a French drain underneath it and
sand above it to filter your solids out, and that's what the
gypsum di sposal area is designed to do. That water then cones
down and m xes wth the bottom ash water, the other |ow vol une
wast e treatnent sources, the building sunp, the equi pnent
drains into this area here, allowi ng you for additiona

settling time here, and it goes across a splitter dike between

this settling pond and the stilling pond, goes across a weir.
And then in the stilling pond, we have three turbidity
curtains.

Turbidity curtains would be -- inmagine a boon

going across the water with a skirt on the bottomof it that
is made of polyner or a rubber material, and it nakes the
wat er go under that so that you avoid short-circuiting in the
stilling pond. Fromthere, after going past three turbidity
curtains, it goes out Qutfall 001, D scharge 001, which is
No. 5, to the dinch River.

Q Thank you. M. Hi xson, you nentioned the dry fly
ash now noved to silos in a landfill. Before that, the
conversion of the handling of fly ash to dry handling, where

was the fly ash?
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A Prior to 1992 it would have all come out into this
area right here. 1In 1992 we went dry except for when you
start up. And at the tinme we had difficulty being able to
take all of the fly ash at that tinme as dry, and sone did get
sl ui ced between 1992 and Decenber of 2010.

And in Decenber of 2010 we added a second silo for
fly ash, and that elimnated the issue that we were having.
And so since Decenber 2010, all fly ash is going to the
permtted landfill.

Q And | believe you just described a little earlier
t he scrubber wastewater, which is hard-piped dowmn to the
corner of that gypsum di sposal area at |abel No. 2. Could you
tell us if it's possible to sanple that wastewater stream
before it enters di sposal area No. 27

A You woul d sanple right here at the pipe.

Q Has TDEC ever requested a sanple being taken at

that | ocation?

A No, ma'am
Q And has TVA itself ever sanpled at that point?
A As part of the process to | ook at waste treatnent,

we have sanpl ed.

Q And when were those sanpl es taken?

A This past year, but | couldn't tell you the exact
dat e.

Q Are you famliar with the characterization of Bull
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Run wastewaters perforned by HDR Engi neering?
A That study occurred after | had left as a water
specialist. | amfamliar in that I know that it occurred,

but | didn't have access to all of the data, no.

Q Are you famliar with the purpose of that study?

A Yes.

Q What was that?

A The purpose of that study is to eval uate what type
of treatnment wll be used to replace our current treatnent

pond system

Q And have you reviewed the February 2013 report
that HDR prepared follow ng that study?

A No, ma'am Again, that is outside of the area
that 1' m working now

Q Do you happen to know whet her HDR t ook sanpl es at

the point entering the gypsum pond?

A No, | do not.
Q " mgoing to show you a page fromthat report,
just if you'll bear with ne one nonent. All right. This is

page 11 of your report, which has been entered into evidence
as Exhibit 60. Those pages are not included in the binder, so
if the Board would like to follow al ong on the screen.

M. Hixson, do you see just after the first
par agraph where it says sanples are collected at the foll ow ng

| ocati on?
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A Yes.
Q And could you see item No. 67?
A FGD absorber effluent. Gab sanples were

coll ected at the discharge to the gypsum stack area.

Q Thank you. |Is the FGD absorber effluent, is that
t he same as scrubber wastewater?

A That is the sane as scrubber wastewater.

Q And is the gypsum stacking area the sane area we
were discussing earlier that's No. 27

A Yes. |If you went back to your aerial photo, it
woul d be the pipe going into -- the hard pipe comng up to
t hat gypsum di sposal area.

Q Thank you. Now, | know you're not famliar wth
this report, so let ne just junp to page 10, page 10 of the
report, table 3. You'll see it's |abeled "wastewater flows".
This table presents various wastewater flows to the plant. Do

you see under description where FG absorber effluent is

listed?
A Yes.
Q And to the right of that, the neasured average is

| isted as 349 gall ons per m nute?

A That is correct.

Q The nmeasured average. And would 349 gall ons per
m nute convert to about .5 mllion gallons per day,

approxi matel y?
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A "Il take your word on it.

Q Al right. 1'mgoing to show you a schematic
diagramto the plant. Do you see this box here where it's
| abel ed "FGD systent ?

A Yes. But may | ask you to scroll down to the

bottom part of that just for a second, please?

Q Sur e.
A Thank you. You can go back up now.
Q Ckay. Do you see an arrow going fromthat box to

the boxes that are | abeled "dewatering facility" and "ash pond

gypsum st acki ng" ?

A Yes, | do.

Q And above this arrow right here, do you see this
nunber ?

A . 56.

Q Does that nunber represent the flow fromthe

scrubber wastewater into the gypsum pond?

A Into the gypsum di sposal area, yes.

Q Thank you. Over here on the left of the diagram
there's an arrow that says Qutfall 001 with a nunber over it,

and coul d you read that nunber?

A It looks like 15.097. It's alittle fuzzy.

Q. | think it's 19.037.

A Al right.

Q But woul d the nunbers there represent the tota
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flow out of Qutfall 0017

A No.
Q What woul d that nunber represent?
A That woul d have been -- in 2007 that would have

been correct in that on startup you had to list the total flow

that would conme through the fly ash on startup. Now,

remenber, we were still using fly ash through the silo
pneumatically and taking it to the landfill. But on startup
you still had the potential for it to be sluiced out to the

settling pond No. 3.

So that figure includes the total flow, when in
2010 when we took out fly ash going to the settling pond, that
nunmber woul d have dropped by six mllion gallons. So instead
of 19, it would have been around 13.

Q Thank you. Now |I'm going to show you a coupl e of
pages from TVA's 2012 environnental assessnent for the bottom
ash and gypsum nechani cal dewatering facility for Bull Run,
whi ch has been identified as Exhibit 63. Just going back --
we'll just stick with this one nonent. Could you tell us what

the normal operational flow would have been at that tine?

A Wi ch year?
Q I n 2007.
A In 2007 your operational flow could have ranged

from13 mllion to as high as 19 mllion.

Q This is page 31 fromthe environnental assessnent
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| just nentioned, Exhibit 63, table 3-3, which is included in
t he binder behind tab 63. It's the last sheet. M. H xson,
are you famliar with this environnental assessnent?

A Yes.

Q And for this table, which is titled Current inflow
of sources to the ash pond at Bull Run Fossil Plant, could you
pl ease read the third item under the headi ng Source?

A "FGD system .56 mllion gallons a day." That's
t he sanme nunber that was on our schematic.

Q Al right. I'mgoing to junp a little further
along in this docunent to page 52, which was not in the
bi nder, but let nme just pull it up. And do you see the top of
this page where it says, "Based on standard operating
condi tions, the FGD scrubber bel ow down-flow is estinmated to

be 300 GPM i.e., approximately 0.43 M3D'?

A Yes, | see it.

Q Do you know what this nunber was based on?
A It woul d be based on capacity.

Q For the 300 MaD, was that a neasured fl ow?
A No. That would be a cal cul ated fl ow.

Q M. Hixson, did the draft permt that TDEC
prepared call for use of best nanagenent practices, or BMPs,
to control the discharge of netal ?

A The original draft that canme out did not. The

final permt did.
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Q And were these BMPs identified in the BWMP pl an?

A Yes. W wote a BMP plan and turned it in to the
State.

Q And what was your involvenent in the preparation
of that?

A Drafted it.

Q Did you have responsibilities with regard to

i npl ement ati on?

A The plant had responsibilities for inplenmentation.
Q And what practices were identified in that plan?
A The best managenent practices were, we put in the

rock check dans. W rip-wapped all of the sluice channel.
W rip-wapped all of the dikes, approximately 7200 |i near
feet of dikes, both on the outside and inside of the dikes,
with rock. W dredged the settling pond, which was No. 3, so
that we elimnated any potential for short-circuiting.

W rip-wapped the splitter di ke between three and
four, between the settling pond and the stilling pond. W
installed a weir. W added the capability to add chem ca
coagul ants at three different |ocations, up here at the rock
check damat No. 1, here at the splitter dike at No. 4, and if
any dredging activity was going on in the settling pond, on
the dredge itself.

We al so added three turbidity curtains here in the

stilling pond. W rebuilt the weirs for the di scharge going
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out to the river. W also |lowered the water elevation in
these two ponds from 805 nean sea |l evel to 801.5.

Q So are those practices all part of how to control
for suspended solids?

A They were, one, for stability of the dikes and,
two, to inprove settling capabilities there, yes.

Q And were those practices part of the genera
mai nt enance of the ponds, and things that woul d have been done
before this permt was issued?

A Yes.

Q So does the BWMP pl an include any additional
controls designed specifically to treat for dissolved netal s?

A Well, for nmetals and solids, the chem ca
coagul ants. W did not have perm ssion to use chem ca
coagul ants until we went through and did this in 2010.

Q And once TVA conpletes its conversion to dry
handling, wll these controls for solids be required?

A They will still be used. You may not have to cal
upon the chem cal coagul ant as nuch, because you' ve reduced
your flow and you' ve reduced your constituents com ng through.

Q Could you just tell us generally about TVA s pl ans
for conversion to dry handling of full conbustion waste?

A As | had already stated, the dry fly ash was
converted in 1992, with the exception of startup. That was

taken care of in 2010. Since 2010 all fly ash has gone to the
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landfill via truck. The gypsum dewatering and the bottom ash
dewat ering, that project started in 2012 and is scheduled to
be done in late 2014. That wll elimnate an additional six
mllion gallons of water that currently cone down the sl uice
channel into these ponds.

Q And those dewatering plans, are those included in
TVA's 2011 ash pond cl osure pl an?

A Yes, they are.

Q And what was your involvenent in preparation of
t hat pl an?

A That was a teameffort between URS, Stantec, and
TVA to draft that.

Q And did TVA's commtnent to close its ash pond to
dry handling of coal waste cone as a result of the pond
failure at the Kingston plant?

A It cane as a result of our CEO at that tine,

M. Kilgore, deciding that we woul d get out of the pond.

Q And in addition to the dewatering that you said

had been started, that process, had TVA begun any ot her

I npl enmentation of that closure plan?

A Yes -- no. |'msorry, | gave you two answers.
The Kenp pond down here was separate. It has been cl osed.
Q And | believe you nentioned that the bottom ash

wast e stream woul d be dewat ered before 20147

A. At the end of 2014.
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Q And the sanme goes for the scrubber wastewater?

A The scrubber wastewater will be -- and dewatered,
| don't want to m slead anyone. W're not getting rid of the
water. W are taking the gypsum and applying it across a belt
filter in which the gypsumw || stay on top of the belt
filter. W'Il vacuumthe water out of it. The water wll

then be discharged again to these treatnent systens right

her e.

Q So just to clarify, after the conversion to dry
handl i ng, waste streans will remain?

A The gypsum waste streamw ||l remain. The bottom

ash stream since bottomash is so inert, that water will be
recycl ed back into the plant.

Q And the remai ni ng wastewater streanms will continue
to use this pond systenf

A The remai ning | ow vol unme waste treatnent, |ow
vol ume waste sources, your roof drains, your coal yard runoff,
the property runoff will all continue to use this sluice
channel, this treatnent pond, and this treatnent pond.

g. But does the ash pond cl osure plan contenpl ate

closure of all these ponds at sone point in the future?

A That is correct.
Q And by when woul d TVA plan to conpl ete that
cl osure?

A It's a stepwi se fashion that you have to go
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through. You first dewater your bottom ash, and you elim nate
an additional six mllion. At the time of the application
that she showed, we were in the 18 and 19 mllion gallons.
W're now in around the 12 mllion gallon range, based upon
our discharge nonitoring reports that are turned in to the
State. We take out the bottomash. That's an additional six
mllion gallons. That'll take us down to six mllion.

And at that point, we need to see what the new
ELGs will be before you can build a treatnent system So we
have to build a treatnent system before you can get out of the
pond.

Q So any wastewater treatnent facility will be
designed and built only after the final ELG is rel eased?

A That is so that TVAw Il be on the sane pl aying
field as all other utilities, yes.

Q And has TVA commtted to closing the ash ponds
regardl ess of the outcone or the timng of the ELG?

A Restate that.

Q For exanple, if it gets del ayed years and years,
how would it affect the closure plan for the pond?

A You woul dn't build your wastewater treatnent plant
until you knew what your effluent guidelines are going to be,
what specifications you have to neet.

Q Does the ash pond closure plan identify a 2021

time frane for estimated cl osure of all ponds?
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A That is our target, yes. That can be del ayed by
delay of the regulations. And again -- and let ne restate.
This is not being closed by a regulation. |It's being closed

because our former CEO el ected to do that.

Q And has TVA estimated that the cl osure of the pond
will cost approximately $100 mllion?

A That is correct.

Q And is TVA currently on target to neet that 2021
cl osure date?

A Gypsum dewat eri ng and the bottom ash dewatering
will be conpleted the end of 2014. W are waiting on the
ELGs. W would have to see what our wastewater volune at that
time is and what the constituents are and what our limtations
are for discharge.

Q Aside fromthe federal regulation, is there
anything el se that m ght delay the schedul e of closure?

A Not that |'m aware of.

Q In pond No. 3, at the bottom of the exhibit, the
eastern portion of that pond, is that referred to as the
I nactive portion of the ash pond?

A No, ma'am The inactive portion is this right
her e.

Q Yes, sorry. That's what | was -- okay. And that
has been identified for closure first?

A. That woul d be closure first; that is correct.
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Q Does TVA plan to close that by 20147

A No, ma'am You would try to close it all at one
time, primarily because you're placing on it a cap which is
two feet of clay, ten to the mnus seven on perneability, and
then you're putting twelve inches of soil on there and
est abl i shing grass.

If you were to go and try to close this corner of
it and then cone back in and close the whol e thing, you m ght
have your drainage, your surface drainage, incorrect. You
m ght have to run equi pnent near it or by it. So, no, you'l
just wait.

Q Let nme just pull up real quick the schedul e that
was included with the ash pond closure plan, which is
Exhi bit 62, attachnent D. | don't think it's in the binders.

Ckay. Do you see here where it has ash pond
closure and inactive fly ash pond? It |looks like it's ained
to be closing around 20147?

A Yes, ma'am and that is nodified and kept
up-to-date on a quarterly basis with the State through our
DMRs. We attach it to the DVR, and it is sent into the State

for themto know if anything has slid on the schedul e.

Q So that has been updat ed?
A That has been updat ed.
Q Is there anything else in the schedule, to your

know edge, that's been changed?
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A The Kenp pond was closed in 2012 instead of 2013.
This shows the gypsum dewatering finishing at the end of
cal endar year 2014, which is what | indicated to you, gypsum
and bottom ash. Al of these have already been done and were

done at the end of 2012.

Q Ckay. If you | ook down for phase 2, fly ash pond
endi ng 2019, is TVA still on target to neet that date?

A That date could be anywhere from 2019 to 2021
currently.

Q Ckay. Then if we | ook at phase 3 of the ash

sluice pond, has that target date changed?

A Again, that could have slid by a year, yes.

Q And can closure of that ash sluice pond be
conpleted only after the bottom ash and scrubber wastewater

dewat eri ng takes pl ace?

A Right. That's correct.

Q And if we | ook at phase 4, the sluice channel and
stilling basin, has that date changed?

A It could have slid by a year. These are interna

dates to TVA.

Q Ri ght .
A They are not regul atory-driven.
Q Does TVA plan to construct new facilities to treat

t he remai ni ng wast ewat er streans?

A That will, again, depend on the ELGs. But, yes,
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we're replacing the ponds, as you have pointed out. They may
be replaced with a new pond or they nay be replaced with sone
type of treatnent applicable.

Q Do you know if TVA antici pates building nore than

one facility or if one facility will address all the waste

streans?
A No, mR'am | do not know that at this tine.
Q And, again, | think you answered this already, but

will TVA continue to discharge wastewater streans remaining
after dry handling through the stilling pond and out
Qutfall 0017
A Yes, ma'am Your stormwater continues to be
routed that way, along with your building sunps, your roof
drain. Those waste streans will still go through that way.
Q And any of the scrubber wastewater until the new

facility is built?

A Until the new facility is built.

Q You nentioned TVA considering new facilities?

A | said TVA is looking at new facilities, including
ponds.

Q Has TVA considered chem cal treatnent for the

scrubber wast ewat er ?
A Again, since |'ve noved into a waste nmanagenent
activity and not a water, | don't have the details on that.

Q So woul d you happen to know whet her TVA has done
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any cost analysis for that sort of treatnent?

A No, ma'am | do not have that information.

Q And in addition to the HDR report, which you were
aware of, do you know whet her TVA has produced or contracted

Wi th another entity to produce any nore reports regarding the

wast ewat er - -
A The HDR contract is still an active contract.
Q Have any seeps been di scovered at the Bull Run
pond?
Def i ne seeps.
Q Wiy don't you define seeps?
A Ckay. A seep can be a wet spot on the side of a

di ke, as defined by TVA

Q Could it also be some sort of a breach in the
di ke?

A It could be an indicator of a breach in the dike,
but it depends upon the volune of water one finds. If it's a

wet spot, typically that's not a major concern. One takes
care of that as part of your maintenance that you do.

Q So in the range of wet spots to a seep, that would
be nore serious. Has anything |like that been di scovered at
the dikes in the Bull Run pond systenf

A A few wet spots have been di scovered; anything
nore serious than that, no.

Q And has TVA taken any action to address those?
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A Yes. The TDEC permt requires us to do a daily
i nspection of the dikes, a weekly inspection, and then we
follow that up with a nonthly, in which we take one of our
managenent nmenbers of the Bull Run staff out with the
envi ronnental person to | ook at the dikes. And then on a
gquarterly basis, when we were doing all of this work, our
proj ect team woul d wal k down the dikes.

And then on an annual basis, we bring in an
out si de professional engineer to walk the dikes to determ ne
if there are any issues with the di kes that need to be
repl aced or repaired that we have not seen.

Q So have there been any seeps that were serious
enough to require repairs?

A Not at Bull Run.

Q M. Hi xson, do you recall having your deposition
taken in this case?

A Yes, | do.

Q And do you renenber being under oath at the tine

you gave your deposition?

A Yes.
Q "' mgoing to hand you a copy of your deposition
A Al right.

M5. LEE: Your Honor, may | approach?
ADM NI STRATI VE JUDGE: Yes, please.

M5. LEE: 1'll give you a page nunber in a
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m nut e.
THE WTNESS: All right.
Q (By Ms. Lee) Have you seen this before?
A Yes, ma'am | have reviewed this deposition.
Q Ckay. If you could, please turn to page 70 and

take a look at line No. 9, starting at |line No. 9.

A Yes, ma'am It says that "the report says a flow
of red water seep was observed on the west side.”

Q Ckay. And then if we junp down to line 14, and
this is your answer to question -- explaining what a seep is.
I"'msorry, let's just junp to page 71 at the top.

A Al right.

Q And do you see where it says -- this was your
testinony. But it did nean you observed water com ng from

that portion of the dike and that a repair would be necessary?

A Yes, ma'am but that didn't nmean it was serious.

Q | asked you if a repair was done, sorry.

A If we find a rut in the dike, that may have been
caused by erosion. If we find -- or sonmeone got off of the

road and got stuck and then tried to drive their truck back
onto the road and left a tire mark in the dike, if we had a
bush or a tree start to grow, and we tried to take out the

roots that woul d have been associated with it, those are al
mai nt enance repairs.

If we find a wet spot, we do put dirt back on top
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of it. If it is a persistent one, then we would dig to
determ ne what the cause of that wet spot is. That would be
nore serious. Have we had one of those at Bull Run? No,

ma' am

Q Thank you. For any of the seeps or the wet spots
on the Bull Run di ke, has TVA nmade any attenpt to quantify
di scharge of water through the dike?

A A wet spot is not discharging water to the -- in
this case, the dinch River. It's like you' re walking out in
your yard, and you have a septic tank, and there is a wet spot
there. That's not discharging to a streamor anything of that
sort, but it may be an indicator that there is an issue that
you need to address.

Q So just to be clear, TVA hasn't made any attenpts
to quantify, sort of, water?

A No, ma'am It would be difficult to neasure,
because this is not flow ng.

M5. LEE: Al right. Thank you,

M. Hixson. Petitioners have no further questions for you at

this tine.

MR. CALLAWAY: TVA has.

ADM NI STRATI VE JUDGE: Ckay.

MR. CALLAVWAY: Ed Callaway with Waller for
the intervenor, Tennessee Valley Authority. | just have a

coupl e of questions for M. Hixson.
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CROSS- EXAM NATI ON

BY MR CALLAVWAY:

Q M. Hi xson, you were asked a nunber of questions
about the characterization of the wastewater flowng into the
gypsum di sposal area. Do you recall that?

A Yes.

Q You were not involved in the preparation of that
report that she was referring to; is that correct?

A No, | was not.

Q Is it your understanding that the Water Quality
Act, based on your experience and your position working with
permts, regul ates discharges to waters of the state?

A Yes, it does.

Q Do you sanple at Bull Run -- does TVA sanple at
Bull Run all points of discharge to waters of the state?

A Yes, we do, discharge 001, 002, yes.

Q Does the Act regul ate wastewater quality upstream
of that before the wastewater is treated?

A Internal to the plant, no.

Q And is that what you believe the influent to the
gypsum sul fur area is?

A That's an internal nonitoring point, if one were
to nonitor it, yes.

Q Ckay, thank you. Wth respect to the pond cl osure

di scussi on, when did TVA decide to close the ash pond at Bul
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Run? When was that decision taken?

A That deci sion was taken after the Kingston
I nci dent .
Q And what was the reason, as you understand it, for

t hat deci sion?

A At that time our CEO,L M. Tom Ki | gore, nmade that
deci sion, that that was a safety issue to the public and that
he wanted to elimnate that. And |'m paraphrasing, but I
believe that is what he told Congress.

Q Was it related at all to the effectiveness of the
ponds for wastewater treatnent?

A No. It didn't address anything associated wth
the ponds as a treatnent system

Q And the ash pond closure plan that you were
i nvolved in the preparation of, does it address the closure of
all ponds existing in here, or does it sinply address the
ponds that exist in --

A The exi sting ponds that were shown in the aerial
phot o.

Q If the federal effluent |imtation guideline, the
revised version that there's been a | ot of discussion on, if
that canme out and allowed it, would TVA consider using a new
pond to treat remaining wastewater?

A Yes.

Q So does the pond closure plan and the future
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cl osure nean that ponds are not an acceptabl e treat nent
technol ogy now or may not be in the future?
A No, not at all. It sinply is addressing the

exi sting ponds froma safety standpoi nt.

Q So that's a conpletely separate eval uati on?
A Yes.
Q And is there any regulatory reason that is driving

TVA's decision for a tinetable to close the ponds?
A No. Again, it was a decision nmade by our former
CEO to avoid a potential Kingston incident.

MR. CALLAWAY: That's all | have. Thank
you.

ADM NI STRATI VE JUDGE: Anything fromthe
Depart nent ?

MR. PARKER  No, Your Honor.

ADM NI STRATI VE JUDGE: Any questions from
menbers of the board?

M. HEAD:. M. Hixson, you talked a little
bit earlier in your testinony about there were netals in the
sul furization waste. | was curious about what netals were
present .

ADM NI STRATI VE JUDGE: Can we get you to
repeat your question for the record, please?

MR. HEAD. Sure. Earlier in your

testinony you tal ked about there were netals in the
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sul furization waste, and | was curious about what netals were
present.

THE W TNESS: You woul d have copper, zinc,
iron. Because it is comng froma coal-fired facility, you
could see selenium arsenic. But they would all be at trace
| evel s, and that is what our discharge to the Cinch River has
shown.

MR. HEAD:. You al so nentioned that you had
been requested to determne levels of nercury in the Cinch
Ri ver upgradient of outfall No. 1. Wat type of |evels of
mercury did you find there?

THE WTNESS: M. Al exander asked t hat
we -- he's the permt witer, M. Al exander, asked that we
provide, if we could, sanples fromthe Cinch River. W sent
a sanpling crew out using a |ow | evel nercury analysis, and
we're talking in the nanograns per liter.

MR. HEAD:. Tal ki ng about nanograns per
liter?

THE W TNESS: Yes, sir

MR. HEAD: Parts per trillion?

THE WTNESS: Parts per trillion, upstream
of the facility, parallel to our intake, parallel to our
outfall.

MR. HEAD: And you nentioned earlier that

you did a chem cal analysis for the effluent leading into -- |
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guess discharge into the Cinch at discharge 001. Do you
happen to recall what kind of levels they had in the effluent?

THE WTNESS: Again, in the parts per
trillion range, yes. And those nunbers are turned in on the
DVMR nonthly to the State of Tennessee, to TDEC, and are al so
charted on an Excel spreadsheet that we share with the State.

MR. HEAD. And do you happen to know what
the MCL is for nercury in drinking water?

THE WTNESS: Not right off the top of ny
head, no, sir. But it is on that Excel spreadsheet chart that
| just spoke of.

MR. HEAD. And then | wanted to foll ow up
with two or three questions on the reason for the change in
operation of the facility, just to make sure that |
under st ood.

In your current operation, are you having
any trouble neeting the requirenents of the NPDES permt in
ternms of discharge that's going into the Cinch River?

THE WTNESS: No, sir, not at all

MR. HEAD. And you are conducting regul ar
nmonitoring for netals in that?

THE WTNESS: Yes, sir. It's a report
only. It's not against a nunerical |limt. But it's a report
only, and those are turned in on the DVR on a nonthly basis.

MR. HEAD:. Now, what | thought | heard you
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say when he asked you this question, any changes that TVA is
making in the water treatnent systemthat is currently present
I's due to obtaining fundanental changes in the operation,
nmoving froma wet ash operation to a dry ash operation?

THE WTNESS: That is correct.

MR. HEAD: And part of the driving factor
for that, is that due to structural stability concerns about
the facility or

THE WTNESS: It is -- if you |l ook at
M. Kilgore's commtnent, it is a twd-part commtnent. One,
you woul d upgrade the current di kes so you woul d not have that
Ki ngst on event happen again. And, two, you would go dry. So
we took care of the first one i mMmedi ately.

The second one we are in the process of
bui | ding the gypsum dewat eri ng and the bottom ash dewat eri ng
so that we can elimnate water fromthe bottom ash, the gypsum
water. Currently we're planning to discharge the .56 mllion
gallons a day into the treatnent system

MR. HEAD:. And in your opinion, is
managenent of coal conbustion byproducts nore effective than
managi ng dry waste and wet waste?

THE W TNESS. Yes.

MR. HEAD: Thank you.

ADM NI STRATI VE JUDGE: More questions?

MR. McCLURKAN:. | have just one. | think
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operated 61 days?

THE WTNESS: That is correct.

MR. McCLURKAN:. What does that nean?

THE WTNESS: Well, TVA outlines for eac
of its plants its capacity that it's going to use, its
capability. M termis incorrect, and | apol ogize for that.
The plant in TVA you're either online, and that's for our
base load facility. That's your Sequoia, your WAatts Bar
Nucl ear, your Browns Ferry Nuclear, and your |arge fossi
pl ant |ike Cunberl and.

Those are all what we call baseline, and
baseline run every day the nmaxi mnumthat you can run out at
that plant. It may not be the boilerplate tag that is for
that plant, but it's within a hundred nmegawatts bel ow t hat.

Those run all the tine.

99

h

Then you suppl enent that with your hydros

and your gas. And then you have other snaller coal plants
i ke Col bert that can turn on and turn off a |lot easier than
Bull Run. Bull Run is a single-unit plant, and it's rated
boil erplate at 950. It does a nom nal 750 to 850 nmegawatts
generati on.

It's so large you can't -- it's like
taking a sem or an aircraft carrier and trying to turn an

aircraft carrier around on a dine. You can't do that. You

in
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can't stop and start it. Wen you run Bull Run, you need to
have it run for three -- usually about three weeks m ni num

MR. McCLURKAN. So when it's offline --

THE WTNESS: It's called NID, not in
demand, and Bull Run is currently classified NID, not in
demand. So it is not the first plant you're going to turn on.
If we had a cold snap cone through or a heat wave cone
t hrough, other plants would go online in front of Bull Run.
Right nowit is scheduled to run no greater than four nonths
out of the year.

MR. McCLURKAN. And when it is offline,
not running, is there discharge fromthis scrubber unit?

THE WTNESS: There is no discharge from
the FGD scrubber unit. There's no discharge of bottom ash.
The only thing that you will have at that tinme will be
stormnat er runoff fromthe coal yard pond, your building
sunps, because you do still have activity within the building
itself. But these are all classified as |ow vol une waste
treatnment, very small quantities of water going out.

That's why if you | ooked on our DMRs,
originally it was listed as 18 to 19 mllion gallons. W took
out six mllion. That dropped us in the 12 to 13. CQur DMRs
for the last three years, 12 mllion is the high that we've
hit. That includes our stormwater. And the |low that we've

had has been in about the high eight or lownine mllion
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gal | on range.

MR, McCLURKAN:  Thank you

THE CHAIRMAN. M. Hi xson, we saw three
charts in the petitioners' opening argunent that showed high
spi kes for arsenic, nercury, and selenium Do you know
whet her those were neasured at the point of discharge into the
Cinch, or were those neasured pretreatnent?

THE WTNESS: May | see your chart again?

(Pause in proceedings.)

M5. MATHENY: May | approach?

ADM NI STRATIVE JUDGE: It was on his
nonitor there for a second.

M5. MATHENY: Oh, it was?

THE WTNESS: Yeah. It wasn't on the
screen, but it flickered. | see it on ny screen. Thank you.
The value that's shown here, the .34, that is going into the
gypsum di sposal area, which was the pond No. --

THE CHAIRVAN:  Pretreat?

THE WTNESS: That's pretreat, yes.

THE CHAI RVAN:  Not what you're --

THE W TNESS: That is not what's being
di scharged; that is correct.

THE CHAI RVAN:  Thank you.

ADM NI STRATI VE JUDGE: Questions fromthe

parties? M. Lee?
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MS. LEE: Brief redirect, Your Honor.

REDI RECT EXAM NATI ON

BY MS. LEE

Q M. Hi xson, you were asked a coupl e of questions
regardi ng requirenents of the |aw and the nonitoring
di scharges into waters of Tennessee. Wre your answers to
t hose questions your opinions and your understandi ng of what
the | aw requires?

A That is correct.

Q And can you confirmthat when the scrubber
wast ewater is not flow ng because the plant is not running,
are other waste streans flowing into the pond systenf

A As | answered for the Board, the | ow vol une waste
sunps, sone equi pnent drai nage and cooling are stil
occurring; that is correct.

Q Thank you. And you nentioned that TVA would
consi der, dependi ng on what the ELG required, to build new
ponds and repl ace the ponds that TVAis now closing and is
spending $100 mllion to close; is that correct?

A That is correct.

Q Was that consideration disclosed in the 10(k)
filing for the conpany?

A It was disclosed as part of the treatnent options

that we woul d be | ooking at.
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M5. LEE: Thank you. Nothing further.

ADM NI STRATI VE JUDGE: More from TVA?

MR, CALLAWAY: No, Your Honor.

ADM NI STRATI VE JUDGE: Anything nore from
t he Board?

THE CHAI RVAN:  No.

ADM NI STRATI VE JUDGE: You're excused.
Thank you so much.

THE W TNESS: Thank you

ADM NI STRATI VE JUDGE: Petitioners' next
W tness? |s everybody good? Are you good?

COURT REPORTER  Yes.

M5. MATHENY: Petitioners call Robert
Al exander .

ADM NI STRATI VE JUDGE: If you woul d, raise

your right hand.

ROBERT ALEXANDER
havi ng been first duly sworn, was exam ned and testified as

foll ows:

DI RECT EXAM NATI ON

BY MS. NMATHENY:

Q Good afternoon, M. Al exander
A Good aft ernoon.

Q As you know, |I'm Stephani e Matheny. W' ve had
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occasion to talk once or twce. Can you please state your
nanme for the record?

A Bob Al exander.

Q And | want to ask a | ogistical question. Can you

see the exhibits that are being projected right now on your

screen?
A | can see a copy of the permt on the screen.
Q Ckay. | believe all of the exhibits I'"'mgoing to

refer to are in your book, and it's primarily the permt which
is Exhibit 1. M. Alexander, what is your position at TDEC?
A I"'ma NPDES permit witer.
Q And did you wite the NPDES permt for TVA s Bul

Run Fossil Plant?

A Yes, | did.

Q Ckay. Can you please turn to the cover sheet for
Exhibit 1, which is the permt, | believe. That's the first
sheet .

THE CHAI RVAN:  That does not appear to be
what - -

MR. PARKER: There's three --

THE CHAI RMAN: Wi ch book?

MR. PARKER: The big book, and there are
denonstratives and then there are the actual exhibits. |
guess that's the |ast set.

Q (By Ms. Matheny) Al right. M. Al exander, do
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you see the first page of Exhibit 17?

A Yes.

Q And is this a copy of the permt that's at issue
in this appeal ?

A Yes.

THE CHAI RVAN:  Your Honor, one of our
board nmenbers would like to be able to see this on the screen.

ADM NI STRATI VE JUDGE: |Is there any way we
can fix our technol ogy?

M5. MATHENY: May can we take a short
br eak?

ADM NI STRATI VE JUDGE: Let's take five
m nutes, and we can do what needs to be done.

(Recess taken.)

(BY THE ADM NI STRATI VE JUDGE) All right,
we' re back on the record. Technical difficulties fixed. You
may proceed, Ms. Mt heny.

M5. MATHENY: Thank you.

Q (By Ms. Matheny) W're on the cover sheet of the
permt, which is marked TVA BRF_0000688. |Is that correct,
M. Al exander?

A Yes.

Q And, M. Al exander, what was the issuance date of
this permt?

A The i ssuance date was Septenber 30th, 2010.
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Q And when is the permt set to expire?
A Novenber 1st, 2013.
Q M. Al exander, TDEC received an application for

renewal from TVA?

A Yes, we have.

Q Did it receive the application in a tinmely manner?
A Yes, we did.

Q And, therefore, can TDEC extend the permt,

adm ni stratively, beyond Novenber 1st?

A By deeming the permt application conplete, the
facility's permit is in admnistrative | eave standing.

Q Thank you, M. Alexander. |s TDEC waiting for the

results of this hearing before it issues a draft renewal

permt?
A Not that |'m aware of.
Q Is TDEC waiting for anything el se before it issues

a draft renewal permt?

A Not that |'m aware.

Q Let's turn to page 1 of 20 -- I'msorry, page 1 of
28, and the top of this is marked part 1, "Effluent
Limtations and Monitoring Requirenments". 1|s that correct,
M. Al exander?

A Correct.

Q Now, this page shows that the permt covers three

outfalls to the dinch R ver; one, two, and four; is that
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correct?
A That's correct.
Q And the permt allowed TVA to di scharge various

coal conbustion wastewaters and coal power runoff and ot her
m scel | aneous runoff wastewaters to the Cinch River via
Qutfall 0017

A Correct, yes.

Q And is one of these wastewater streans the
scrubber wastewater streamthat we have been tal ki ng about?

A Yes, it is.

Q And does the FGD wastewater streamcarry
pol lutants renoved fromthe scrubber?

A Qutfall 001, which discharges to the dinch R ver
does carry wastewater fromthe FGD scrubber, yes.

Q And, nore specifically, does the FGD wastewat er
streamcarry pollutants that are renoved fromair em ssions by
t he scrubber?

A Yes.

Q So, M. Alexander, this permt involves noving
pollutants fromair em ssions to surface water discharges; is
that correct?

A Yes.

Q And as we've heard M. Hixson testify, TVAis in
the process of converting to dry handling of coal ash; is that

correct?
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A Yes.
Q And w Il that affect which of the wastewater

streans at Qutfall 001 will renmin?

A Yes.

Q And, in particular, the scrubber wastewater stream
will remain after dry conversion; is that correct?

A Yes.

Q Ckay. Let's turn to the next page.

M. Al exander, does this page list the [imts applicable to

Qutfall 0017

A Yes, and the nonitoring requirenents associ ated
withit.

Q And, M. Alexander, at Qutfall 001 there are

permt limts for pH oil and grease, and total suspended
solids; is that correct?

A That's correct.

Q And are these |imts derived fromEPA' s 1982
Effluent Limtation CGuidelines?

A Yes.

Q And are these guidelines based on the perfornance
of settling ponds?

A In part, yes.

Q But there are no treatnent technol ogi es avail able
for these coal conbustion wastewater streans since 1982; is

that correct?
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A Correct.
Q And TVA uses settling ponds for its coal

conbusti on wastewaters at Bull Run?

A Yes.

Q And these ponds at Bull Run are not |ined?

A I"'mtold they are not |ined.

Q And these unlined ponds at Bull Run have seeps; is

that correct?
A | don't recall.
Q Does the permt require TVA to nonitor and report

the netals listed on this page?

A O course.

Q But there are no limts on these netals at CQutfall
001?

A That is true.

Q And the last itemon this chart is IC25. 1Is that

a nmeasure of whole effluent toxicity?
A Yes.
Q And the permt inposes a nonitor-only requirenent

for whole effluent toxicity; is that correct?

A That's true.

Q So there is no whole effluent toxicity limt at
Qutfall 0017

A That's true.

Q Let's turn to your response to conments, which
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starts at page NOD-1. M. Alexander, is this the first page
of the Notice of Determ nation you wote for the final permt?

A That's correct.

Q And does this Notice of Determ nation respond to
comments that were submtted regarding the draft permt?

A Yes, it does.

Q Let's turn to page NOD-17. Did you draft this
section in the permt that starts on this page that's titled
Best Professional Judgnent Anal ysis?

A Yes. | drafted it, and it was reviewed by ny
supervi sors and the chief engi neer of the division.

Q And your supervisor to whomyou're referring, is
that M. Janjic?

A M. Janjic, yes.

Q And the chief engineer to whomyou are referring,
Is that Saya Qualls?

A Ms. Qualls, yes.

Q And did you add this section titled Best
Pr of essi onal Judgnent Anal ysis because the Tennessee C ean

Water Network asked for this in their coments on the draft

permt?

A That was one reason, yes.

Q What was the other reason, or was there any other
reason?

A Well, we felt it was our duty as the regul atory
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agency to use this docunent, this approach, this BPJ analysis
as a vehicle for conmunicating our responses to those coments
that were raised during the public comment review process.

Q And, M. Al exander, the goal of a BPJ analysis is

to determ ne technol ogy-based permt requirenents; is that

correct?
A That's one of the goals, yes.
Q And when you prepared the analysis for this

permt, you were not trying to devel op technol ogy-based perm t
requi renents; is that correct?

A No, it's not correct.

Q M. Al exander, do you recall being deposed for

this case?

A Yes.

Q Do you recall that your |awers were present --
A Yes.

Q -- during the deposition?

A Yes.

Q Do you recall that you were under oath?

A Yes.

Q l'"msorry?

A Yes.

Q Ckay. You said yes. And have you seen the

transcript of that deposition?

A. Yes, | have.
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M5. MATHENY: Your Honor, may | approach?
ADM NI STRATI VE JUDGE: Yes.

Q (By Ms. Matheny) Please turn to page 25 of your
deposition transcript. And can you please read into the
record |lines 8 through 167

A Well, this is the question.

“In this permt, why would the division conduct a
BPJ anal ysi s?"

Answer: "Because it was necessary to clarify. It
was necessary to say what the BPJ analysis was in

response to coments that were raised during the

permt review process.” How nmuch further?
Q To line 16, please.
A Question: "Were you trying to devel op

t echnol ogy- based permt requirenents?”
Answer: "No."

Q Thank you, M. Alexander. Early on in your BPJ
analysis, did you wite an enail to Ron Jordan of EPA?

A Yes. | think you showed the excerpt fromit in
your opening remarks.

Q And we're going to bring it up right now It's
Exhibit 95. M. Alexander, in this email did you wite that
you were trying to address the EIT comments in response to
BPJ's permit limts, in essence, a discussion as to why

Tennessee will not and cannot set nuneric netals limts in
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advance of EPA's revised ELGs?

A Yes, | did.

Q And was this early on in your response to
coment s?

A Hold on a second. | think | wote this -- if
you'll give ne one second, | want to | ook at the date that we

devel oped the rationale. That was in January, and we wote
the Notice of Determ nation in August. So this was about

m dway between that point, yes.

Q Was this witten on April 27, 20117
A That's correct.
Q Let's turn back to the permt, and specifically

page NOD-34. Can you please read the first two sentences of
your conclusion fromthis page?

A Yes. "Wth a permt termof 2010 to 2013, the
wat er shed cycle year, the NPDES permt for TVA Bull Run Fossi
Pl ant shoul d i ncorporate nonnuneric best nmanagenent practices

to control concentrations of toxic netals as descri bed

herein."
Q Can you please read the next sentence, too?
A "Consistent with 40 CFR 122. 44, subparagraph

(k)(3), the BMP approach is appropriate, because establishnent
of nuneric limts is infeasible pending EPA publication of
revised Effluent Limtation Guidelines.”

Q So, M. Alexander, is it fair to say that your
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final conclusion was pretty nuch consistent with what you had
told EPA you were trying to do in April of 20107

A Yes. | think that what | was trying to say in the
EPA nenpo is that we could not establish nuneric limts, and
that was what we ended up determning in this Notice of
Det er mi nati on.

Q And, M. Al exander, you concluded nuneric limts

were infeasible, in part, due to a |ack of data; is that

correct?
A That's correct.
Q But TDEC determ ned that TVA's application was

conplete; is that correct?

A Yes. The application is conplete in terns of the
amount and types of information that it was required to submt
under the rules. But our determ nation that establishnment of
nuneric nmetals limts wasn't feasible was because we | acked
nuneric data on the performance of treatnent technol ogi es that
woul d have been deened as best avail abl e treatnent technol ogy.

Q Thank you, M. Alexander. Now, in conducting a
BPJ analysis to determ ne that the EPA established specific
factors to eval uate --

A Yes.

Q And did its factors include the age of the
equi pnent ?

A. Yes.
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Q Do they include the process enpl oyed?

A Yes.

Q Do they include the process changes?

A They do.

Q Do they include non-water-quality environnmenta
I npact ?

A Yes, they do.

Q Do they include engi neering aspects for various

types of control technol ogy?

A They do.

Q And do they include the cost of achieving that
reducti on?

A Yes, they do.

Q Let's wal k through your consideration of these
factors. Regarding the age of the facility, M. Al exander,
did you conclude that the age of the Bull Run facility was not
a significant factor, because it was infeasible to set permt
limts in nuneric fornf

A No, not for that reason.

Q M. Al exander, can you please turn back to your
deposition transcript on page 41? Can you please read |ines
14 through 217

A Line 14 is the answer. So |'m saying: "Un-huh, I

don't think age was a significant factor at all in

determ ning the decision that we reached in the
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BPJ anal ysis."

Then the question: "Wy not?"

The answer: "Because the decision that we reached
in this BPJ analysis was that there wasn't
avai |l abl e informati on upon which to establish

nuneric effluent nmetals Iimts, that doing that

wasn't feasible.” It still is.
Q And, M. Alexander, | don't have the deposition in
front of nme, but did you just add "it still is", or was that

fromthe transcript?

A No. But if I could, I would add that it still is.

Q kay. Thank you, M. Al exander. Regarding the
process enpl oyed, did you conclude that the type of coal used
at the facility could fundanentally affect the constituents in
t he ash?

A VWhat we said in this BPJ anal ysis was that

information that we had to date pointed to that very fact.

Q So is that a yes?
A Yes.
Q But does the permt specify the type of coal that

TVA can use at Bull Run?

A No.
Q M. Al exander, for process changes let's | ook at
page NOD-33. 1'mgoing to read the final sentence under

"process changes". It says, "Based on public statenents nade
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by TVA regarding conversion to dry ash, to elimnate ash
sluiced water, this process change negates the need for
consi deration of additional control since no additiona
technol ogy could be installed sooner than the dry ash
conversion system" Did | read that correctly?

A Yes.

Q And, M. Al exander, as we discussed earlier, these
process changes will not elimnate the scrubber wastewater; is
that correct?

A Yes, that is correct.

Q So regardl ess of the process changes you
consi dered here, the scrubber wastewater will remain and w ||
require treatnent?

A That is true.

Q Since we're on this page, let's go ahead and
address non-water-quality environnmental inpacts. Ws it your
conclusion that you could not identify non-water-quality
envi ronnmental inpacts until EPA issues the revised ELGS?

A The concl usion we reached in this BPJ analysis is
that we didn't have information on the non-water-quality
envi ronnental inpacts that would allow us to determ ne the
best avail abl e technol ogy and, thus, the nuneric limts that
we coul d i npose that technol ogy woul d be expected to provide.

Q And, M. Al exander, can you please read the | ast

sentence under factor 5 starting wwth the word "given"?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

118

A "G ven that this aspect of analysis cannot assi st
us in selecting optinmal treatnent technol ogies for coal ash
wast ewat er, non-environnmental inpacts cannot be identified or
used in a decision-making process in the EPA's publication of
revised ELGs expected in 2013."

Q And you no | onger expect to provide the ELGs in
2013, do you, M. Al exander?

A No, | do not.

Q Al'l right. Let's discuss the factor regarding
engi neering aspects of the application of various types of
control technology. M. Al exander, does your discussion of
this factor address the performance of settling ponds?

A Yes. The first paragraph nentions that that's the
predom nant control technol ogy enployed in the U S

Q And, M. Al exander, your discussion of this factor
and the Notice of Determ nation did not go into the
performance of other treatnent technol ogi es, because EPA' s
2009 study report did not select a technology of that; is that
correct?

A It is correct that the 2009 report did not select
a technol ogy as a BAT.

Q And, M. Al exander, is that the reason your
di scussion of this factor as a determination did not go into
the performance of other treatnent technol ogi es?

A That's one of the primary reasons, yes. The
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purpose of this factor is to evaluate "is there an engi neering
approach to treatnent of this wastewater that works today; is
there an avail able solution."

And what we were attenpting to do in this section
of the Notice of Determnation is to look at all the various
i nformati on that EPA had presented and TVA had given us to see
could we pick a treatnent technol ogy that was the best that
there was, and what we concluded fromlooking at all of this
is that there's no way to nmake that deci sion.

Q Ckay. And, M. Alexander, | really want to be
clear on this one point. Your discussion of the engi neering
factor in the Notice of Determ nation did not go into the
performance of other treatnment technologies; is that correct?

A Well, it discusses the 2009 report, which did
address settling ponds, physical/chem cal, and bi ol ogica
treatment. So, by reference, it has know edge that there's
i nformati on on those other technol ogi es that exist.

But, again, none of that information says that
"here is the technology; that is the best in the U S ," and
then you woul d know what nunbers that technol ogy provides so
that you could set those as nuneric netals limts.

Q So, M. Alexander, in your cite that this was a
case- by-case best professional judgnent analysis, were you
relying on EPA to nmake a concl usi on before you could nake a

concl usi on?
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A We presented the best available information that
we had at the time, and that included EPA information. It
I ncluded other articles, technical articles, and things that
we could find on the web, et cetera.

Q But in the section titled Best Professional
Judgnment Anal ysis, M. Al exander, did you eval uate the
conparative effectiveness and costs of various treatnent
opti ons?

A W primarily referenced the EPA 2009 report, which
di scussed in detail the performance of these technologies at a
smal| set of FGD wastewaters that EPA had information on. In
relying on the 2009 EPA study, we found that that study hardly
at all addressed the cost of these technol ogies.

And so even though we were aware that there were
engi neering solutions to treating this wastewater, nothing
that we had to rely on could prove to us what the best
technol ogy was and what the nuneric limts of that technol ogy
ought to be.

Q kay. And, M. Alexander, are you famliar with a

draft permt EPA prepared for Merrimack Station in New

Hanpshi re?
A Yes, ma'am | am
Q And for the Merrimack permt, did EPA conduct a

BPJ anal ysis to propose case-by-case |imts on scrubber

wast ewat er ?
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A Yes, ma'am they did. It was a very detailed
exam nation of the recycle scrubbers, the scrubber that that
facility had, and ended up conparing the |ikely performnce of
a scrubber that was still under construction and begi nni ng
operation to scrubbers that Duke Power had in North Carolina.

Q And, M. Alexander, | just put up Exhibit 90,
which is attachnent E fromthe Merrimck Station anal ysis.

M. Al exander, have you reviewed this docunent before?

A Yes, ma' am

Q Let's turn to page 14 of 52.

A Do | have that here? Are we going --

Q Is it on your screen, M. Al exander?

A Yes. (Go ahead.

Q | actually have page 16 of the PDF docunent.

A Yes. | see it.

Q And it starts with section 3.0, "Technol ogi ca
Al ternatives Evaluated"; is that correct?

A That's correct.

Q Does part 3 list the technol ogy EPA anal yzed in

its BPJ analysis for Merrimack Station?

A Yes.

Q. And does that |ist include discharge to a POTW?

A Yes.

Q Does that include evaporation ponds?

A Yes, and a flue gas injection, fixation, deep well
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I njection, and all those are shown on the screen here.

Q Does that include FGD WMS effluent reuse/recycl e?

A It does, indeed.

Q Does that include settling ponds?

A Yes, ma'am and treatnent by the existing WMS,
vapor conpression evaporation, physical/chem cal treatnent,
and physical/chem cal with added bi ol ogi cal stage.

Q So | count, roughly, about 11 alternative
technol ogi es that EPA considered. Does that appear to be

correct, M. Al exander?

A That appears to be correct.
Q And di d EPA choose physical/chem cal treatnent?
A Yes, | believe they did, with biological treatnent

for this recycle scrubber.

Q Ckay. Let's turn back to your analysis for Bull
Run. M. Al exander, did you consider effluent data as part of
your evaluation of this engineering aspect factor?

A Yes, via use of the effluent data that was
presented in EPA' s 2009 report, and fromthe ash pond data
that TVA presented in their permt applications for 1998,
2003, and 2007.

Q And when you wote this permt, did you concl ude
that you did not have enough effluent data from TVA regardi ng
toxic nmetal s?

A ["mnot sure -- enough data to do what?
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Q Let's turn to page NOD-34. M. Al exander, under
your conclusion, part A can you read the paragraph | abeled 1,
"Limted Data", please?

A Yes. "Limted data - Effluent data for toxic
nmetal s consists of only three nmeasurenents by TVA over the

previ ous 14 years; nost effluent netals concentrations are

| ess than detection.” These are the effluent netals fromthe
ash ponds.
Q And M. Al exander, it was possible to have

anal yzed the untreated scrubber wastewater at Bull Run; is
that correct?
A I'"'mnot sure what you nean by "it was possible".
Q Was it feasible to have anal yzed scrubber

wast ewater at Bull Run?

A I n what context are you saying, could anyone have
done it?

Q Yes. Could it have been done?

A Ch, yes, ma' am

Q And, M. Al exander, you did not consider asking

TVA to provide data regarding untreated FGD wastewat er at Bul
Run; is that correct?

A We did not ask for that, but that's only half the
picture in defining what best avail able technology is, because
you have to have both the influent and the effluent data of

all the candidate types of wastewater treatnent so that you'l
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know whi ch one is the best.

Q So, M. Alexander, it's correct that you did not
consi der asking TVA to provide data regardi ng untreated
scrubber wastewater at Bull Run?

A Yes.

Q And, M. Al exander, the reason you did not ask TVA
for this data is that you concluded it wasn't feasible to set
nuneric limts; is that correct?

A I would not say that was correct. That m ght have

been one of the reasons, but I'msure that's not the only

reason.
Q Was it one of the reasons?
A Yes, it was one of the reasons.
Q And you did not evaluate alternative treatnent

technol ogi es for scrubber wastewater, because you believe
there wasn't existing data on which to base that analysis; is
that correct?

A We referenced what EPA had al ready published in
Its 2009 study about the avail able treatnent technol ogi es and

relied on that.

Q M. Al exander, was that a yes or a no?
A It's not a question you can answer by yes or no.
Q M. Al exander, can you please turn to page 63 of

your deposition transcript? Can you please read lines 20 to

247
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A Li ne 20:

Question: "Wy didn't you eval uate ot her
treatnent technol ogy for the FGD wast ewat er
strengt h?"

Answer: "There wasn't existing information on
whi ch to base any of that analysis.”

Q Thank you, M. Alexander. And you would want to
have the best data that exists in the U S to set limts; is
that correct?

A O course.

Q And you believe that this is especially true for
TVA, because it is a governnmental entity that neans so nuch to
the environnent and the econony of our region?

A That sounds |ike a quote. Yes.

Q So you would want all of the treatnent data EPA is
collecting through its national rul emaking to determ ne
BAT- based effluent Iimts for Bull Run?

A I would I ove to have that, and especially as these
rules are finalized. But the way it |ooks right now, EPA has
pl aced all of that data behind the confidential business
i nformati on door, and permt witers nmay never have access to
that if the rules are finalized the way they are now.

Q So your answer is yes, you would want all of that
dat a?

A. Yes, | would want all of that data.
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Q Let's turn to your consideration of the factor
regardi ng cost of achieving effluent reduction.
M. Al exander, your analysis of this factor did not go beyond

what EPA had published in its 2009 report; is that correct?

A Vell, in the NOD we descri bed what information had
been published about costs. [|I'mreferring back earlier in the
NOD. That -- give nme one second here. | can refer you back
to that.

In the process of EPA's updating the effluent
gui del i nes, they indicated that the 2009 study | acked enough
cost data to support the econom c and financial inpact
anal ysis that would be required to set BAT.

So that's the nost inportant wording that we have
about cost in the BPJ analysis is that EPA, at the tine that
we wote this, didn't even have enough cost information to
deci de what the treatnent technology is that would be
determined to be the best avail abl e technol ogy.

Q And, M. Alexander, I'mafraid | m ght have | ost
your answer there. |Is it correct that your analysis of the
cost of achieving effluent reduction did not go beyond what
EPA had published in its 2009 report?

A Correct.

Q And, M. Al exander, when you wote the permt, did
you conclude the data on costs of achieving effluent reduction

were not available fromexisting data coll ection sources,
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i ncl udi ng the 2009 study?

A We concl uded that there was not cost data adequate
for us to select a candidate treatnent technol ogy as best
avai | abl e technol ogy.

Q And anong the data sources that you considered in
reachi ng that concl usion was the EPA 2009 study; is that
correct?

A That's correct. As | nentioned, that 2009 study
has very little cost information in it.

Q M. Al exander, in a case-by-case EPA analysis, you
woul d want all of the economc data that EPA is collecting to
devel op national Effluent Limtation Quidelines?

A If that data existed, yes.

Q But woul d you want that data in order to be able
to conduct a BPJ anal ysis?

A I"mnot sure how to answer that, because as we sit
here today, there is this roonful of cost data that exists at
EPA. And I'll say again, if EPA rules are published today the
way they are, that cost information is hidden behind the
confidential business information door, and permt witers
i ke me may never have access to that in any state. So |
don't know how | can answer your question, |'msorry.

Q M. Al exander, do you think that you woul d need
all of that data in order to do a case-by-case BPJ anal ysis?

A I think our responsibility in the public interest,




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

128

to serve the public interest, says that we nust have -- that
the permt witer nust have enough cost information on the
various treatnent options to be sure that we are doing the
best job we can in picking a candidate treatnent technol ogy
and | abeling that as the best avail able treatnent upon which
the people of our state are going to spend noney on to neet a
set of effluent limts.

Q Now, M. Al exander, EPA did not publish the draft

ELG in the Federal Register until June of 2013; is that

correct?
A That is correct.
Q Yet ot her states have nmanaged to devel op BPJ-based

BAT |imts in NPDES permts for power plants; is that correct?

A I have only seen the Merrinmack permt and maybe
one fromlIndiana that | have not fully evaluated yet. But I
think, for the nost part, those are not the sane type of
process equi pnent that TVA operates. They are recycle
scrubbers as opposed to once-through scrubbers, for the nost
part.

Q And as we discussed earlier, EPA's BPJ BAT limts
for the Merrimck power plant?

A Yes, ma' am

Q Let's go back to that exhibit, Exhibit 9-D, and
I'"d like you to turn to the bottom of page 28 of 52.

A Yes. | see it on the screen.
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Q M. Al exander, what is the title of part 4 here?
A Cost of achieving effluent reductions.
Q Can you please read the first sentence under
part 47?
A "PSNH' -- I'"'msure that's the nanme of the utility
there -- "chose to install and has |argely conpl et ed

installation of the physical/chem cal treatnent system at
Merrimack Station in New Hanpshire."

Q Pl ease read the next sentence.

A "This denonstrates that the cost of the system was
not prohibited."

Q Pl ease turn to the next page, which is page 29 of
52. And I'mstarting in the mddle of this paragraph 8 |lines

down after footnote 16. Can you see that where it says

"t hus"?
A Yes.
Q "Thus, EPA estimates that the total FGD WAGS,

i ncl udi ng bi ol ogical treatnent, would be approxinately
$1, 654, 000, based on approximately $9, 823,000 and capital
costs of approximately $727,000 in yearly operating and
mai nt enance costs. Costs on this order of magnitude can
reasonably be borne by PSNH. PSNH has been a profitable
conpany and should be able to afford to install biologica
treatnent if it is determned to be part of the Merrinack

Station." D d | read that correctly?
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A Yes, ma'am

Q M. Al exander, when you prepared the Notice of
Det erm nation, had you reviewed the 1982 Effluent Limtation
Qui del i nes?

A O course.

Q And was it your understandi ng that EPA had
I ncl uded scrubber wastewater as a | ow volune waste in this
ELG?

A That's correct.

Q Let's go back to the permt on page NOD 25.

M. Al exander, can you please read the | ast paragraph on this

page?
A The one begi nning "federal"?
Q Yes.
A "Federal ELGs are both existing and applicable to

waste streans in question. Nevertheless, TDEC nust followthe
procedure defined under 40 CFR 125.3 to inpose
t echnol ogy-based treatnent requirenments for discharges on a
case- by-case basis, using BPJ."

Q But your conclusion at the tinme was that federa

ELGs are both existing and applicable; is that correct?

A That is correct.
Q Pl ease turn to page NOD-26 and the first sentence
of the second paragraph under item2. It says, "In devel oping

the 1982 ELG EPA considered but did not establish nuneric
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ELGs for toxic netals due to | ack of available data." D d I
read that correctly?

A Yes, ma' am

Q Al right. W're going to turn to Exhibit 74,
which is a copy of the devel opnent docunent. M. Al exander,
|"ve turned to page 2 of the docunent, which is No. TDEC
BRF 0000487; is that correct?

A Yes.

Q Can you please read the first sentence of

par agr aph 47?

A Paragraph 4. Bottom ash transport wastewater?
Q Yes, M. Al exander
A "For bottom ash transport wastewater, there are no

BAT |imts or pretreatnent standards, wth the exception of a
prohi bition on PCB discharges. NSPS is revised to equal BPT.
The existing recycle requirenent is withdrawn. The existing

BAT |imts for conventional pollutants are wthdrawn because

they will be covered by BCT."

Q And, M. Al exander, can you please read just the
first sentence of the next paragraph, paragraph 5?

A "For | ow volunme wastes, the BAT limts for
conventional pollutants are w thdraw because they will be
covered by BCT."

Q Ckay. M. Alexander, let's turn to the next page.

Can you pl ease read paragraph 7?
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A "BAT, NSPS, PSDS and PSNS are non-chem cal netal
cl eani ng wastes, wet air pollution control devices, chemca
handl i ng area runoff, and ash pile/construction area runoff
are reserved for future rul emaking."

Q And, M. Al exander, does Bull Run have wet air
pol l ution control devices?

A Yes.

Q M. Alexander, if you would turn to page 248 of
this docunent, and | believe that it's an excerpt, not all of
the 664 pages of the entire docunent.

A BRF 4937

Q Yes. M. Al exander, can you please read the |ast
paragraph titled Sumary?

A "Summary - in general, data sufficient to
characterize waste | oadings fromflue gas cl eani ng processes
are not available. No net discharge data, i.e.,
influent/effluent data are currently available for those
systens. Additional studies wll be needed to provide this

data and to confirmthe current discharge practices in the

i ndustry.” That's still true today.
Q And this statenent was nade in 1982; correct?
A That's correct.
Q Let's turn to page 488 of this docunent, which is

| abel ed TDEC BRF0O00973. And, M. Al exander, the top of the

page indicates that these comments apply to all wastewater
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streans; is that correct?

A That's what this page says.
Q Pl ease read the | ast sentence in paragraph 1-A
A "The agency is also withdrawi ng the BAT

limtations now in the Code of Federal Regulations for TSS and
oil and grease since those pollutants are now regul at ed under
BCT, not BAT."

Q Ckay. W're going to turn to Exhibit 75.
M. Al exander, what is the title of this docunent?

A This is an excerpt fromthe Federal Register of
Fri day, Novenber 19, 1982.

Q And as the Federal Register noted, that

acconpani ed the 1982 Effluent Limtation CGuidelines?

A | assune so.
Q M. Al exander, can you read -- |I'Il read the title
and ask if it's correct. "Steamelectric power generating

poi nt source category; Effluent Limtation Cuidelines,
pretreatment standards, and new source perfornmance standards."”
Did | read that correctly?
Yes, ma'am

Q I'"'m 1l ooking on the first colum about hal fway
down. It says, "EPA is reserving effluent limtations for
four types of wastewaters for future rul emaking. These four
waste streans are: Non-chem cal netal cleaning wastes, flue

gas desul furization waters, runoff frommaterials storage and
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construction areas other than coal storage, thernal
di scharges"; is that correct?

A That's correct. It |ooks |ike EPA had studied
these and is placing these in |inbo.

Q And | turn to the page that's | abeled on the top
as 52303 of the Federal Register notice; is that correct?

A Yes.

Q And in the far right colum, there's a section
titled Low Vol ume Wastewaters; is that correct?

A Yes. | see that.

Q "The followng 34 toxic pollutants are excl uded
fromnational regul ati on because they are present in anounts
too small to be effectively reduced by technol ogi es known to
the adm nistrator"”; is that correct?

A That's correct. It appears that they | ooked at
the technol ogies that were available at the tinme and
determi ned that there was not sufficient information to set
effluent imtations for those 34 toxic pollutants.

Q And it says that these toxic pollutants were
excl uded from national regulations; is that correct?

A Yes, ma'am That neans there was no regul ation
being inposed in this rulemaking at this tine.

Q As we scroll down to the bottom of that page, do
these pollutants include arsenic, cadm um chrom um cyanide,

and | ead?
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A They do.

Q Let's turn to the next page. Do they also include
nmercury, nickel, selenium silver, thallium and zinc?

A Yes, ma'am they do.

Q Thank you. \When you prepared the Notice of
Determ nation, did you review an EPA nenorandum r egar di ng

NPDES permtting at steamelectric power plants by Janes

Hanl on?
A Yes, ma'am | did.
Q Let's turn to that. |It's Exhibit 82. And just to

confirm M. Alexander, is the nenorandum |'m show ng here the
one that you referred to in the Notice of Determ nation?

A Yes, ma'am | think there is -- this is only
partially present here. |t appears that there's a second
attachnment that's not present that was attached to the
origi nal neno.

Q And if you recall, is that attachnent referring to

wat er - qual i ty-based permtting?

A Yes, ma'am That's exactly right.

Q And water-quality-based permtting is not at issue
in this appeal; is that correct?

A That's correct.

Q M. Al exander, this menorandum covers both

scrubber wastewater and ash inpoundnent; is that correct?

A The nmenorandum does. The attachnent specifically
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refers just to scrubber wastewater.

Q And the first paragraph of this letter states that
"the purpose of this nenorandumis to provide you with interim
gui dance to assi st National Pollutant D scharge Elimnation
System NPDES, permitting authorities establish appropriate
permt requirenents for wastewater discharges fromflue gas
desul furization, FGD, systens and coal conbustion residual,
CCR, inpoundnents at steamelectric power plants.” Did | read
that correctly?

A Yes, ma'am

Q And, M. Al exander, so this nmenorandum provi des

guides to the NPDES permt witers |like yourself; is that

correct?
A Yes, ma' am
Q Let's turn to page 2. M. Al exander, can you

pl ease read the first two sentences on page 2?

A "I'n Decenber 2008, an inpoundnent failure rel eased
5.4 mllion cubic yards of coal cash at the Tennessee Vall ey
Aut hority's Kingston Fossil Plant in Tennessee, and a
subsequent release at TVA's Wdows Creek Fossil Plant in
Al abama brought CCR storage and di sposal into the nationa
spotlight."

Q Thank you, M. Alexander. Let's turnto
attachnment A, which begins on the next page. And its page is

| abel ed TDEC BRF 0004179; is that correct?
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A That's correct.
Q And under the first paragraph, Background, it
begins, "In Cctober 2009, the Environnmental Protection Agency,

EPA, conpleted a study of wastewater discharges fromthe steam
el ectric power generating industry. EPA' s Ofice of Wter
eval uat ed wastewater characteristics and treatnent
technol ogi es, focusing to a |large extent on wastewater from
flue gas desul furization, FGD, air pollution control systens
and coal ash ponds, because these sources conprise a
significant fraction of the pollutants di scharged by steam
el ectric power plants.
"Based on this study, EPA decided to begin a

rul emaki ng to address pollutants and waste streans not covered
by existing regulations issued in 1982," 40 CFR paragraph 423.
Did | read that correctly?

A Yes, you did. Well done.

Q Pl ease turn to the next page. M. Al exander, can
you please read the first sentence?

A "Wher e EPA has not pronul gated technol ogy- based
effluent guidelines for a particular class or category of
i ndustrial discharger, or where the technol ogy-based effl uent
gui del ines do not address all waste streans or pollutants
di scharged by the industrial discharger, EPA nust establish
technol ogy-based effluent limtations on a case-by-case basis

i n individual NPDES permts, based upon its best professiona
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judgnent, or BPJ."

Q Thank you, M. Alexander. Can you please read the
first line of the next paragraph beginning with "States
aut hori zed"?

A "States authorized to inplenent the NPDES program
act in the place of EPA for the purpose of issuing NPDES
permts to dischargers,” 33 USC, paragraph 1342(b).

Q Pl ease conti nue.

A "Al t hough aut hori zed states nmay include nore
stringent restrictions than the federal program an authorized
state nust conply with specific mninmumfederal requirenents
of the NPDES program" 40 CFR 123.25. "Therefore, an
aut hori zed state nust include technol ogy-based effl uent
limtations inits permts for pollutants not addressed by the
ef fluent guidelines for that industry,” 33 U S. Code, 1314(b),
40 CFR 122.44(a)(1), 123.25, 125.3.

"I'n the absence of an effluent guideline for these
pollutants, the CM requires permtting authorities to conduct
the BPJ anal ysis di scussed above on a case-by-case basis for
those pollutants in each permt."

Q Pl ease turn to the next page, and I'mgoing to
start with the second paragraph. This says, "The Steam
El ectric Power Generating Effluent Limtation Guidelines and
St andards promul gated in 1982 include wastewater fromwet FGD

systens under the catchall category of |ow volune wastes,"
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40 CFR 423.11(b).

"However, the 1982 rul emaking did not establish
best avail abl e technol ogy econom cally achievable (BAT) limts
for FGD wastewaters, because EPA | acked the data necessary to
characterize pollutant |oadings fromthese systens.” D d I
read that correctly?

A That's correct. That's still true.

Q And I'"'mgoing to read the final sentence of that
paragraph. "Accordingly, EPA determned that BAT limts for
the FGD waste stream were outside the scope of the rul emaking

and explicitly reserved the devel opnent of such limts for a

future rulemaking." D d | read that correctly?
A Yes, ma'am
Q And |'ve turned to page 5, which is

No. TDEC BRF 0004183; is that correct?
A I'"m |l ost here.
Q On the bottom of the page, if you scroll down, can

you read that now?

A On page 5? Yeah, | got you, page 5.

Q Page 5 of the Hanl on neno.

A | see where you are.

Q And, M. Al exander, can you please read the second

par agraph under item4 starting wth "Many power plants"?
A "Many power plants conbine FG wastewater with ash

transport wastewater and/or cooling water prior to discharge,
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which can result in FG wastewaters being diluted by severa
orders of nmagnitude prior to the final outfall.

"I'n addition, ash ponds typically contain a
variety of wastes, e.g., ash transport water, coal pile
runoff, landfill/pond | eachate, et cetera, that when m xed
with the FGD wastewat er may nmake the anal ysis to neasure
conpliance with FGD wastewater technol ogy-based effl uent
limts inpracticable.

"Because of the high degree of dilution and the
nunber of waste stream sources containing simlar pollutants,
NPDES permts may need to include effluent Iimts and
nonitoring requirenents on the internal FGD waste streamto

ensure effective control of the pollutants present in FGD

wast ewat er . "
Q Thank you. M. Al exander, that's quite a
nout hf ul . Now, at Bull Run does TVA mx its FGD wast ewat er

Wi th other wastewater streans in the ash pond prior to
di schar ge?
A Yes, indeed. That's been discussed at length this
norni ng and this afternoon.
Q And, M. Al exander, in general, does TDEC i npose
limts on internal wastewater streanms when they are dil uted?
A W inpose internal nonitoring point nonitoring for
multiple reasons. |'mnot sure what you' re getting at.

Q Is one of those reasons because the pollutants
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froma particul ar wastewater stream would be diluted at the
ultimate outfall to waters of the state?

A That is correct. That's one of the reasons we do
that to that wastewater prior to dilution.

Q But TDEC chose not to inpose an internal limt of
the FGD wastewater at Bull Run, because you did not foresee

there to be an effluent guideline requiring that; is that

correct?
A That's correct.
Q And for purposes of evaluating best avail able

t echnol ogy, you would want to know both the influent and the
effluent characteristics of FGD wastewater; is that correct?
A That's correct, what we discussed earlier
Q And to get that influent data would require

internal nonitoring of the FGD wastewater at Bull Run; is that

correct?
A That's correct.
Q But the permt did not require internal nonitoring

of the FGD wastewater at Bull Run; is that correct?

A That's correct, because we deened that the limts
for that waste stream were not required

Q And | just want to clarify. The question | just
asked was not about alimt. It was about nonitoring. So |
want to make sure you answer the right question. The permt

does not require internal nonitoring of the FGD wastewater; is
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that correct?
A. That's correct.
Q And, M. Alexander, as we sit here today, it's

been about three years since the permt was issued; is that

right?
A That's correct.
Q And during this tinme, TVA has been collecting

addi tional data and providing this to TDEC, is that correct?

A That is correct.

Q And during this tinme EPA has published a draft
rule; is that correct?

A EPA has posted a draft of a guideline, yes.

Q And as we nentioned before, at |east one other
state, Indiana, has issued a case-by-case BPJ |[imt; is that
correct?

A If you're referring to the permt that you shared
with us prior to this hearing, yes, it was an Indiana perm:t
with the EPA anal ysis.

Q And, M. Al exander, as you sit here today, do you
have enough information to conduct a BPJ analysis to set
limts at Bull Run?

A O course not.

Q Ckay. Let's turnto a different topic. This is
the best managenent practices provision. And I'mgoing to

turn back to the permt, which is Exhibit 1, specifically page
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24. M. Al exander did you wite the section titled Part 4 -
Best Managenent Practices"?
A | created the original draft. It went through a

review process within ny agency, yes.

Q And did that review process include M. Janjic?
A Yes, and Ms. Qualls.
Q M. Al exander, was this section added to the final

permt as the result of the analysis you did in response to

comment s?
A Yes, that's correct.
Q And, M. Alexander, this is relatively short. Can

you pl ease just go ahead and read part 4 of the permt here?
A Yes. "Best managenent practices, BMPs, are
i ncorporated as permt conditions to specifically address
controls on toxic netals in ash pond di scharges. These
controls can be site-specific to BRF operations and practices
to address the circunstances of individual fossil plants.
Each practice nust be devel oped and neasured to docunent the
rel ati onshi p between operations and effluent netals
concentrations.

"BMPs shoul d be established based on gui dance
shown in attachnment 1, with subm ssion of a BWP plan for
division reviewwthin 90 days follow ng the permt effective
date."

Q And the cite then refers to attachnment 1, but that
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was included in error; is that correct?
A That is exactly correct.
Q So the | anguage here on page 24, excluding the

reference to attachnment 1, is all the permt requires in terns

of BMPs?
A That's correct.
Q And when you wote this | anguage, you were j ust

trying to learn the starting point?

A That's what | said in ny deposition, yes.

Q And, in fact, you included the |anguage here about
devel opi ng and nmeasuring processes in order to get a baseline
for the permt in the future; is that correct?

A That is correct.

Q And this provision does not describe that the BWP
plan nmust yield a reduction in the discharge of netals over
time; is that correct?

A That's generally correct. Wat | also nust say
about these operations and practices, that includes the
practices that they enploy at the ash pond itself. And so the
operation of the treatnent systemis one of the practices
that's included here.

Q And, M. Al exander, the permt BMP provision would
not necessarily be violated if the netals increased over tineg;
Is that correct?

A That is correct. As | explained in ny deposition,
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if the plant generation rate increases, if demand goes up and
Bull Run is activated on a pre-schedul e, those nunbers go up
and down based on the demand -- at the plant. So an increase
in the discharge doesn't automatically nmean a violation of the
permt.

Q M. Al exander, are you famliar with the EPA' s
NPDES Permt Witers' Mnual ?

Yes, ma'am

Q Let's turn to that docunent. |It's Exhibit 79, and
let's go ahead and turn to page 9-4. And, M. Janjic, section
9.1.2 -- I'msorry, M. Al exander, section 9.1.2.2 addresses
BMPs in NPDES permits; is that correct?

A That's correct. | could never be M. Janjic.

Q And turn to page 9-6. Do you see that at the
botton? That is 9-6; is that correct?

A That's correct.

Q And is this page the beginning of an exanpl e of

BMP pl an requirenments?

A Yes, ma'am
Q And this exanple is about two pages long. It
i ncl udes seven sections. |'ll show you this next page to see

if that's correct.

A. Yes. | have it here in the exhibits.
Q So is it correct that it includes seven sections?
A Yes, that's correct.
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Q And goi ng back to the first page of Exhibit 9-1 in
the Permt Witers' Mnual, one of the sections is titled
Purpose. Can you pl ease read that section?

A "Through inpl enentation of the BWMP plan, the
permttee nust prevent or mnimze the generation and the
potential for the release of pollutants fromthe facility to
the waters of the United States through normal operations and
ancillary activities."

Q And, M. Al exander, does the Bull Run permt state
that TVA's BMP plan nust mnimze the release of pollutants to

waters of the United States?

A ["mnot sure if those exact words are in there as
we speak.

Q Wuld you Iike ne to turn back to the permt?

A Ma' am you asked if the plan had that in there,
bel i eve.

Q kay. Does the permt require TVA's BWP plan --

"' masking about the permit requirenent. Does the permt
require that TVA's BWP plan nust mnimze the rel ease of

pollutants to waters of the United States?

A Just give nme one second, and I'Il tell you.
Q Ckay.
A Yes. The permt nentions the words "specifically

addressed controls on toxic nmetals and ash pond di scharges”.

Q Does that say it needs to minimze rel ease of
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pol | utants?

A It's inplied to ne that controls on toxic netals
i n ash pond di scharges are mnimzing pollutants, yes.

Q So the requirenents to mnimze the rel ease of
pollutants is inplied by the permt?

A Inmplied by this requirenment for a best managenent
practices plan to identify the practices that do m nim ze
those pol lutants, yes.

Q Is there a reason you didn't put that |anguage in

the permt itself?

A Just ny nornmal inconpetence. That's the only
reason.
Q I"mgoing to turn back to the Permt Witers

Manual .  And part 3 here is titled Objectives, and part C just
bel ow that, can you please read that first sentence?

A Under objectives, "The permttee nust devel op and
anend the BMP plan consistent with the foll ow ng objectives
for the control of pollutants.”

Q And does the Bull Run permt state that TVA nust
establish specific objectives for the control of pollutants?

A Not explicitly in the wording of the requirenent
for a BMP pl an.

Q Is that sonething else that you believe is
I npl i ed?

A VWhat | believe is that the plan that they gave us
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was a very clear picture of the operating practices at that

pl ant and the factors that cause the netals concentrations in
the ash ponds to be what they are, and that was our intent.
We wanted that plan to spell that out.

Q kay. And, M. Alexander, we're al nost done. Can
you pl ease read the first sentence under part 4 Requirenents?

A "Requi renents - the BMP plan nust be consi stent
with the objectives in the Objectives section above and the
general gui dance contained in the publication entitled
@Qui dance Manual for Devel opi ng BMPs, EPA 833B-93-004, at that
website |ink or any subsequent revisions to the guidance
docunent . "

Q And, M. Alexander, are you famliar with this
gui dance manual ?

A Ceneral ly, yes.

Q And, M. Al exander, does the Bull Run permt
require TVA to devel op BMPs consistent with this gui dance
manual ?

A No, ma'am it does not. And the next tine we do
that, we will certainly put this reference in there.

M5. MATHENY: Thank you, M. Al exander.
Petitioners have no further questions at this tine.

ADM NI STRATI VE JUDGE: Let's take a short
break, five mnutes if possible. W'Il be in a short recess.

(Recess taken.)
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(BY THE ADM NI STRATI VE JUDGE) If we're
ready, we can take our seats, and we'll begin again.
M. Alexander, if you'll renenber, you're under oath.

THE W TNESS: Yes, nma'am

CROSS- EXAM NATI ON

BY MR PARKER

Q M. Alexander, | want to go to the email from Ron
Jordan. | believe that's Exhibit 90, if |I'mcorrect on that.

A 95.

Q No. 95. Now, what you were trying to do in this

email was trying to get nore information fromEPA to do the
BPJ BAT anal ysis; correct?

A Ch, yes. That's the whol e question here is when
you start researching this, and you see fromthis '82
devel opnent docunent all those factors that go into making the
wast ewat er from an ash pond have certain ki nds of
concentration of netals. They say that it all originates from
t he coal

So the question here was, well, can you tell us

nore about that. W believe Bull Run burns eastern
bi tum nous, so what do you know about eastern bitum nous that
makes the netal s what they are?

Q You al so tried through email and maybe by phone

calls to get other information fromEPA;, is that correct?
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Yes. W tried and --

Q Did EPA ever respond to any of your requests?

A No, sir. I'msorry to say they were too busy
doi ng other things. W got zero help fromEPA in this whol e
process.

Q You tal ked about -- there was sone di scussion
about the technology in 1982 that was considered in the ELG
Physi cal / chem cal and bi ol ogi cal treatnent both existed in
1982; is that correct?

A ' m sure physical/chem cal was discussed. | just
don't renenber biol ogical.

Q | asked you did it exist.

A Did it exist in '"82? | just don't --

Q The technol ogi es.

A The technol ogi es existed, but I'mnot sure the
extent to which biological was an accepted nethod of renoving
metals in the '82 guidelines. | just don't recall

Q Ckay. Wien we're doing a case-by-case TBEL, we're
not trying to tell people what the technology is. W're
telling them what the nunber is that they've got to neet; is
that correct?

A That is exactly true.

Q And a case-by-case TBEL anal ysis can have no |imt
as an outcone; is that correct?

A That is absolutely true. W say the effluent
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guideline is a nunber and expressed as a concentration in the
wastewater or a mass loading in the wastewater. And we sel ect
t hat nunber based on what we think that nunber represents the
performance of a wastewater treatnent technology. And if the
best technol ogy is known to produce effluent with a certain

nunerical limt, that's the limt we put in. But the way the

permttee acconplishes that, that's his choice, his or her

choi ce.
Q In doing a BPJ analysis, the factors can be
wei ghted differently; is that correct? | nean, it's not

wei ghted any certain way?

A There is no ranking of the factors; that's
correct. And the references that we were shown earlier today
go on and on about how EPA and states can use their discretion
in making their selection of which factor is dom nant.

Q Now, I'd like youto -- let's go to page 5 of
Exhi bit 74, please.

A The one that says Final Regulations?

Q Part 5 in Regulations tal ks about a specialized
definition. And if you could, in (b) the term"low vol une
wast e sources", that includes wastewaters from wet scrubber
air pollution control systens; correct?

A That's what it says right here.

Q And an FGD systemis a wet scrubber air pollution

control systen correct?
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A That's correct. The FGD termwas just being used.

Q Turning to page 267 -- 265 first, and this is the
section that tal ks about | ow vol unme wastewater; correct?

A That's correct.

Q And, by definition, that includes the wet air
pol lution; correct?

A That's correct.

Q Ckay. Go to page 267 real quick. And it says,
"The follow ng 34 pollutants are excluded from nationa
regul ati on because they are present in anpbunts too small to be
effectively reduced.” And those exclude those netals that

Ms. Mat heny got you to read out; correct?

A That is correct.

Q So those pollutants were considered; correct?

A That's what it says.

Q But EPA just chose to exclude them Because they

were considered, is that ELG applicable --

A Wl l, of course.
Q -- to these waste streans?
A O course. That's the whole point here is that if

EPA knew in 1982 what the best available technol ogy for these
ki nds of wastewaters was the best technology to choose, and
the effluent limts that would cone fromthat type of

wast ewat er treatnent, they would have said so.

Q Let's talk about the Merrimack permt real quick
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and we don't have to bring that up. You can take that down.

The Merrimack scrubbers, they' re recycled scrubbers; is that

correct?
A That is correct. That's what we under st and.
Q And the Merrimack permt, we've been talking as it

iIs a permt. What we are tal king about is a draft permt?
A That | understand is -- if you | ook at the website

this week, it shows it as a draft permt.

Q And that's 2010; correct?
A That is correct.
Q And there hasn't been a final permt issued on

there; right?

A As of yesterday's website, it showed that they had
recently nmade changes to the draft permt still again.
Q Ckay. | want to go to the Hanl on neno, which is

82, and | want to go to the disclainmer at the end of the nmeno
part. Could you read the first three or four sentences of
that into the record, please.

A Yes. "This guidance docunent does not change or
substitute for any |l egal requirenents, though it does provide
clarification of sone regulatory requirenents. Wile EPA has
made every effort to ensure the accuracy of the discussion in
this docunent, the obligations of the regulated community are
determi ned by the relevant statutes, regulations, or other

| egal Iy binding requirenments. This guidance docunent is not
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| egal |y enforceabl e and does not confer |legal rights or inpose
| egal obligations upon any nenber of the public, EPA, states,
or any ot her agency."
That's the whol e issue that we have about trying
to enforce EPA nenbs. It's our rule.
Q If you woul d, read the sentence that says, "This

gui dance may not".

A "Thi s guidance" -- let's see --
Q About hal fway down.
A "Thi s guidance may not apply in a particular

situation based upon the circunstances, and EPA, states, and
Tribes retain the discretion to adopt approaches on a
case-by-case basis that differ fromthe recomendati ons of
thi s gui dance docunent where appropriate.” |Is that what

you' re tal ki ng about?

Q Correct. Then read the next sentence. Just read
the rest of it.

A "Permtting authorities wll nake each permtting
deci sion on a case-by-case basis and wll be guided by the
applicable requirenents of the Clean Water Act in inplenenting
regul ations, taking into account comments and infornation
presented at that tine by interested persons regarding the
appropri ateness of applying these recomendati ons to the
particul ar situation.

"In addition, EPA may decide to revise this
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gui dance docunent to reflect changes in EPA s approach to
I npl enmenting the regulations or to clarify and update text."

Q And did you know, M. Al exander, that up unti
2010 you couldn't get a sanple of untreated FGD wast ewat er
prior to entering this area -- or prior to entering the
settling pond, because the pipe was underwater? D d you know
t hat ?

A I was nade aware of that, yes. But also -- yeah
that's right. | started to get confused about the 2010 change
fromsluicing fly ash. That's correct.

MR. PARKER: That's all | have.

ADM NI STRATI VE JUDGE: TVA?

MR. STAGG TVA has no questions.

ADM NI STRATI VE JUDGE: Okay. Questions
fromthe Board?

MR. HEAD:. | have sone.

MR. UNGER. | just have a sinple question.
Is cost a factor in identifying the best avail able
t echnol ogy --

COURT REPORTER: | can't hear you.

ADM NI STRATI VE JUDGE: W need the board
menbers to speak closer into the m crophone. That would be
gr eat.

COURT REPORTER  Thank you.

MR UNGER: Is cost a factor in
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i dentifying the best avail abl e technol ogy?

THE WTNESS: Exactly. It is indeed.

MR. UNGER Is efficiency of the treatnent
systema factor in applying the best avail abl e technol ogy?

THE WTNESS: Well, sir, when you speak of
efficiency, that's like the percentage of the pollutant that's
reduced. W really usually don't always base our judgnent of
the best treatnent technol ogy on the efficiency. It mght be
whi ch one coul d get that concentration down to the | owest
| evel as opposed to what the efficiency is.

MR. UNGERT And at the tinme of the permt
witing, was any of that information avail able from EPA?

THE WTNESS: W couldn't hang our hat on
anything that said that physical/chemcal is the best or a
treatnment pond is the best or evaporation is the best, best
neaning it had the best efficiency or performance and it cost
the cheapest. If we knew that, we wouldn't be here today.

MR. UNGER Okay. That's all | have.

THE W TNESS: Thank you, sir

MR. HEAD: M. Al exander, | have severa
guestions. The first thing I want to make sure | understand
is that the question here today was witten and, | guess,
finalized on Septenber 30th of 2010; is that correct?

THE WTNESS: Correct.

MR. HEAD:. Ckay. Now, ny first question
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I's, you contacted EPA and tried to find out about best
avai |l abl e treatnent technol ogies and costs of as you were
preparing this permt.

THE WTNESS: That's correct.

MR. HEAD:. D d you get anything from EPA
that indicated -- or any information from EPA that you could
use for making the permtting recomendation for the
Depart nent ?

THE WTNESS: Not very nuch, sir. | can't
di sparage EPA totally. But one of the things that we were
really searching for that we didn't get is an exanple of one
of these analyses that it m ght have been done, say, for the
metal finishing waste category or the inorganic chem cal waste
cat egory.

| nmean, soneone who had done a BPJ
analysis like this that said, "Well, the effluent guideline
doesn't spell out exactly what the best avail abl e technol ogy
i's, but here's a way you could follow that exanple to use,
say, another industrial category to get that." And EPA just
never would find that for us, and so we are sort of plow ng
new ground here.

MR. HEAD:. You nmade nention of sone
i nformati on that you thought EPA had regarding cost. You said
sonething to the effect that it was deened to be -- | guess

the termnology is proprietary, because it was provided to EPA
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by industry. And because of that, even if EPA had that type
of information, they couldn't release that to you, could they?

THE WTNESS: Well, a big part of the
current effluent guidelines that are out for review nowis
vol une of cost and treatnent performance information that
woul d be the exact basis for how you woul d select BAT. And in
that manual, it keeps referring to all of that information
that's in the appendi x.

Well, if you go to the appendix, all of
that is redacted as confidential business information. And so
when the rules say that for certain types of scrubbers, they
do say that the very |l arge scrubber |ike Cunberl and has,
Cunberl and Fossil is one of the largest plants in the EPA
system and it has a |large scrubber. They say, we've
determ ned that the effluent guidelines should have these
nuneric nmetals limts based on a physical/chem cal treatnent
technol ogy. W' ve nade that deci sion.

But on the size of the scrubbers for Bul
Run and Kingston, it says that the state permt witers have
got to evaluate that on their own best professional judgnent.
And that performance and cost data that's in the appendi x,
well, by the way, you can't have that. So | don't know what
we'll do if it passes that way.

MR. HEAD:. So basically you' ve had this

report from EPA since 2009. But the background data --
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THE W TNESS: The background data in the
2009 report was nostly on treatnent performance. It didn't
really say what the cost decision would be on BAT.

MR. HEAD. Now, there was a reference nade
to the EPA NPDES permtting guide. Wen that was shown, |
noticed that it was dated October of 2010; is that correct?

THE WTNESS: Yes, sir. | think that's
the | atest EPA update on that. There's not been a whole | ot
of rule changes on how permts get witten since then.

MR, HEAD: But did you have any access to
that informati on when you were preparing the permts that were
i ssued on Septenber 30th of 20107?

THE W TNESS: Yes, sir

MR. HEAD: So you did have that docunent?

THE WTNESS: Yes, sir. The permt
witers' guide is what we've been taught to use.

MR. HEAD: The one that was issued in
COct ober 20107

THE W TNESS: Yes, sir

MR. HEAD: There was nention nmade of a
flue gas desul furization NPDES permt for Merrimack. Wen
saw that on the screen, you also had a date of Cctober 2010.
Did you have access to that before you nade this decision --

THE WTNESS: No, sir. That wasn't

avail abl e.
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MR. HEAD. -- or before you nmade the
recommendat i on?

THE WTNESS: No, sir. That wasn't
avail able until after we had al ready gone through the
permtting process.

MR. HEAD:. And then | think there was al so
a reference to the Indiana -- permt for Indiana, or in
I ndi ana, pardon ne -- to have a permt of a simlar type. Do
you know when that permt was issued?

THE WTNESS: Yes, sir. That's a 2013
permt just recently issued.

MR. HEAD. kay. Did you have any
know edge of the terns and conditions of that permt when you
were nmaeking a recomendation on this permt in Septenber of
20107

THE WTNESS: No, sir. W had no other
exanple of a BPJ analysis |like the one we needed to draw from

MR. HEAD. So from your perspective, you
reached out and asked for assistance on this particular permt
i ssue, and the sources that you contacted provided you with no
addi tional information, and things that you nentioned here
today were things that occurred after the permt was issued.
So you had no know edge of it?

THE WTNESS: In nany cases, yes, Sir

that's true.
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MR. HEAD: The permt in question, the
effluent from Qutfall 001 is for several conbined wastewater
streans; is that correct?

THE WTNESS: Yes, sir. That's true

MR. HEAD: If you were looking at this
particul ar di scharge, what percentage of the flow that's being
treated by the ponds cones fromthe flue gas desul furization
treat ment systen?

THE WTNESS: Probably |ess than 20
percent .

MR. HEAD: And when you issued or when you
made a reconmendation to issue this permt, it was for all of
t he conbi ned wastewaters comng into that treatnment systenf

THE WTNESS: Yes, sir. You know they
applied in 2007 for this renewal. Then we picked it up after
the Kingston event and began actively pursuing the renewals in
2009 and 2010, and so there were sone changes al ong the way,
as we heard this norning. But that is correct.

MR. HEAD. And if there were significant
nodi fications by TVA at this facility for a substantial anmount
of wastewater that was currently going into this treatnent
facility was no | onger going into that, would they be
requi red, pursuant to permt nodification, to cut a change in
the volune and types of wastewater going into the systenf

THE WTNESS: It's possible. W could --
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yes, sir, that is one possibility. They could have applied
for a permt nodification.

MR. HEAD: And based on the results from
the DVR gui des received over the last three years, do you
think that the systemis effectively treating the effluent
before it goes into a streanf

THE W TNESS: There's no doubt about it,
sir. The nunbers that we're seeing are based on the
measurenents of the netals' concentrations. Those nunbers are
cl ean enough that you could practically put that effluent into
a zero flow stream and fish and the other aquatic life would
be protected, and our air quality criteria would be net.

MR. HEAD: | recall during sone of the
guestions that you were answering, there was a point brought
up about the testing that's required under this permt. |
believe it's 4 --

THE WTNESS: That's exactly right.

MR. HEAD: And the purpose for that
nmonitoring, does it determne the entire inpact of the
effluent going into the strean? It would take into account
not only the constituents going into the streamfromthe
ef fluent but also synergistic effects that m ght happen
because of the conbination?

THE WTNESS: Yes, sir. That's the magic

word, "synergistic". You know, you m ght have concentrations
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t hat approach but not be above a criteria for a certain
reason. But, in total, all of those things mght be toxic to
aquatic life in the receiving stream and that's exactly why
we do a whole level of toxicity tests like that. It's sort of
a catchall unbrella that says, is this toxic to anything or
not .

MR. HEAD: And just to nmake sure |
under st and, what you're tal king about is a hundred percent
effluent, no dilution?

THE WTNESS: That's right. That's what
the permt requires.

MR. HEAD. And ny l|last question is, to
your know edge, has the discharge fromthis facility in
Qutfall 001 caused any change in the streamuse classification
for the --

THE WTNESS: To ny know edge, no. That
streamis classified for drinking water supplies, and that use
is still protected as we speak.

MR. HEAD: Thank you.

MR, HALCOVB. M. Alexander, nmy nanme is
Monty Hal conb, and I'm a nmenber of the board. | didn't pick
up on this during your testinony. Wat is your specific
position?

THE WTNESS: |'ma NPDES permt witer in

the water quality branch.
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MR. HALCOVB: How | ong have you been in
that position?

THE WTNESS: Ten years this nonth.

MR, HALCOWVB: Wiat is your background and
experi ence academ cally and al so work-w se?

THE WTNESS: |'ma civil engineer, B.S
civil engineer, nmaster's in environnental engineering, and
|'ve done just about everything that you can think of to nake
a buck.

MR. HALCOMVB: You've been in your current
position for ten years. \What did you do prior to that?

THE WTNESS: | was self-enployed for a
while. Before that | worked as an environnental consultant, a
consul tant engi neer working on various kinds of -- a |ot of
petrol eum renedi ation. And prior to that, | worked at the
Mari ne Corps base at Canp LeJeune as the base environnental
engi neer.

MR. HALCOVB: All right. Thank you.
Wuld it be accurate or inaccurate to say that what may be the
best technol ogy used at one plant may not be the best
technol ogy used at all plants? | nean, there could be
di fferences that m ght have one choose to use sone type of
technol ogy different than, say, a plant in Indiana or a plant
i n Arkansas or Al aska, New York, depending on where there's

urban or close to urban areas versus rural areas. Go ahead.
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"Il let you answer the question.

THE WTNESS: Well, sir, | think that's
very obvious in our docunentation here is that when we went
into this study, trying to find out these answers, we
determined that the recipe for this wastewater is so vari abl e,
based on the kind of water you pull out of the river to nmake
steam out of and then cool it down and discharge fromthe coa
that's there, fromwhat you do to the coal while you burn it,
what you burn it in, how you control the air pollution
decides. Al of those things are part of that recipe. And so
type of treatnent technology that's used on that wastewater
can vary.

Now, there's sone -- every wastewater
systemthat we know of is designed to treat changes every day
in wastewater flow. So you' ve got sone common things that
you' ve got to address, but one size does not fit all

MR, HALCOVB: Wuld there be any
di fferences, in your opinion, in best nanagenent practices or
choosi ng what ever woul d be the best avail abl e technol ogy based
upon the hours or days of operation of one plant, and I think
this one was like two nonths, versus those plants that are
bei ng operated for 12 nonths?

THE WTNESS: Well, sir, not as
significant in the industrial wastewater treatnent that we're

tal ki ng about here, because it's inorganic. It's not
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biologically -- you know, you're not dependi ng on that

wast ewat er systemto keep those bugs alive until you feed it
the new waste. And these inorganic things, you can start and
stop those a whole | ot easier.

But what we've seen, one of the big things
that we've noticed in these three years of effluent data that
we've gotten fromBull Run is that during those hi gh-demand
times when the plant is really cranking out the negawatts, if
you | ook at the effluent nmetals concentration that happened
three or four nonths before that com ng out of the pond and
the effluent concentrations comng out during those three or
four nmonths of high demand, there's not that nmuch difference.

So that pond systemis affected
year-round, no matter what the plant is doing.

MR, HALCOWB: (kay, two nore questions.
One, what do you think TDEC -- or what would you do if one of
those water sanples cane back with a higher |level of nmercury
or seleniumthan EPA consi dered safe?

THE WTNESS: 1'd resanple it.

MR. HALCOVB: And then what if it cane
back hi gh?

THE WTNESS: Well, 1'd conpare that,
first of all, to the reasonable potential analysis that we did
to see is it high enough that it could have affected what's in

the river. As we nentioned earlier, there's a lot of room
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bet ween what the plant is putting out, nonth in and nonth out,
and what we project is the worst case that could hurt the
river. So | would have to see how close to that upper limt
that it was getting.

MR. HALCOVB: What if it was over the
upper limts?

THE WTNESS: Well, then we're going to
have a serious conversation about what needs to be done. |If
that is a valid test, and there's no question about the
validity of the data, we're going to have to see what's
causing that plan. That's what the purpose of the BMP plan is
to dois to tell us all the factors that nake up that recipe
for your wastewater so we can go back and see which one of
those ingredients is off.

MR. HALCOVB: And ny |ast question, would
you amend the plant's existing permt prior to its renewal
date if they knew the best avail abl e technol ogy cane out?

THE WTNESS: Like if EPA had finalized
the rul es?

MR. HALCOWVB: Correct. Let's say the
plant is operating, and they're operating using, at that tine,
the best avail abl e technol ogy. Then hal fway through the
permt period, there's a new technol ogy that cones out that's
even better than what they're using at that point. Wuld you

amend the permt?
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THE WTNESS: That's a tough call, because
you' re changing horses in the mddle of the stream after
you' ve required a permttee to make a huge investnent in, in
t he wastewat er technology. You can only do that for a darn
good reason.

MR. HALCOVB: And the cost factors are
al so consi dered?

THE WTNESS: Correct. Now, every perm:t
we i ssue has a re-opener clause in it that says, if at sone
poi nt EPA decides that there's going to be a best avail able
technol ogy decision that's issued, we get to reopen that
permt for that very reason, because tines are always
changi ng.

MR, HALCOVB: But you al so have the
authority to reopen that permt whether EPA does or not;
right?

THE WTNESS: That is correct.

MR, HALCOWVB: Thank you.

MR. McCLURKAN: Just one question.
Regarding the original permt, the way | understand this, is
that this permt was witten using the effluent limtation
gui dance from 1982 --

THE W TNESS: Yes, sir

MR. McCLURKAN: -- which did not require

the BPJ analysis initially. What transpired to make you --
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while the permt was issued and on notice or a draft permt,
how was the deci sion nade to go ahead and do the BPJ anal ysis?

THE WTNESS: Yes, sir. During the public
comrent period, there was substantial conmment received froma
consortium of environnentalist interest groups. And the
thread of that comment was that you need to exam ne
t echnol ogy-based |imts, because EPA hasn't done that.

And, in fact, we even got a letter from
Region 4 that said, you ought to | ook at these
technol ogy-based |imts. And the comments were al so nmade t hat
you' ve got to do a best professional judgnent analysis,
because this is a case-by-case situation that isn't covered in
the rul es.

And, quite frankly, we thought we had told
that story well enough in the past, but apparently the
comments were of such a nature that we felt like it was our
duty to go through that process and use that sane anal ysis,
| ook at every one of those factors, the age and the process
and all that. W felt like if that's what the comenters are
asking for, then that's our duty to respond to that. That's
why we did it.

MR. McCLURKAN: Thank you

THE CHAIRMAN: | think you' ve already
answered ny question when you were talking wwth M. Head. But

it's nmy understandi ng, based upon your testinony,
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M. Al exander, that the permt that you wote and BMPs t hat
were inplenmented, in fact, did control the concentration of
toxic netals in this discharge?

THE WTNESS: Well, sir, the permt

doesn't control anything.

THE CHAIRVAN.  Well, it allows for BMPs.
THE WTNESS: Yes, sir. |'mtalking about
t he physical control. Wat we tried to do is to do the best

we could to say what the rules called for at the tine, and we
just couldn't formally say that the State is going to require
TVA to put in X kind of wastewater treatnment with these
nunbers com ng out the end of the pipe w thout having solid
nunbers to back that up wth.

M5. MANNERS: | just have one question
about internal nonitoring .5 dischargers throughout CQutfal
001. I understood Patrick to say that the flue gas
desul furi zati on di scharge was underwater and coul dn't be
handl ed. So why is this internal nonitoring point required in
this permt?

THE WTNESS: | believe -- | checked that.
| think that is the Kenp pond -- |et ne doubl e-check that
right quick. Yes, ma'am Internal nonitoring .5 is a
carryover fromthe previous permt, and that's for the neta
cl eani ng waste pond. That waste streamis specifically called

out in the Effluent Limtation Quidelines for steamel ectric
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facilities.

And it says that if you' re going to do
this metal cleaning, which they flush the pipes wth acid, or
what ever they do to clean those pipes, and you take those
wast ewaters out in a separate waste stream you've got copper
and iron limts that you' ve got to neet fromthe '82 effl uent
gui delines. That's always been the case.

So we said, the only way that you can
prove that you're neeting what those effluent guidelines said
before you put all this into this huge ash pond and it gets
diluted is that you' ve got to nonitor that.

M5. MANNERS: And just a followup from
that. Because the FGD effluent use of that pond was
underwater at the tine, it couldn't be nonitored, and dilution
isn't dilution fromthe discharge, will the new permt require
the sane nonitoring point to be included?

THE WTNESS: Well, if | understand you
clearly, internal nonitoring .5 has gone away, because that
pond has gone away. W don't have that discharge anynore.
That's been a part of this pond closure. That was one of the
gui ckest, easiest ways, and I think TVA actually does their
netal cleaning in a way that they capture that, and they send
it off for treatnent sonmeway. They don't put that in the
river anynore.

In the new permt, what we'll do in regard
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to the FGD waste streamis really yet to be determ ned. There
are so many things happening at one tine. | could waste your
all's entire afternoon tal ki ng about the possibilities, but
that's not the right thing to do.

M5. MANNERS: So we don't know?

THE W TNESS: We do not know.

MR. DALES: | just have one question.
Cost keeps coming up. |'ve heard it twice. The Merrinmack
situation, | think you said, is still in the draft phase,
recently updated, | think you said. Has there been any change

in the cost? Has it increased, the nmai ntenance and the
initial estimtes that we saw?

THE WTNESS: | don't think so. | think
that was a deal where that electric utility conpany didn't put
that treatnment technology in because EPA or the State told
themto. They went ahead and did that sort of on their own,
didn't have the limts. And that's a big part of the
di scussion there, is that they sort of went out on a linb
thinking that they were guessing right. It was a substantia
thing, to spend tens of mllions of dollars to do that.

And | don't say many good things about TVA
sonetinmes, but one thing | do say is that their engineering is
very solid, and | don't believe they would do that. | think
their attention to the cost that we pay is probably a little

bit nore serious than that. | don't see them doing that.
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They're going to want to be sure that whatever the cost that
we get charged for the wastewater treatnent is going to be
justifiable.

MR, DALES: Thank you.

ADM NI STRATI VE JUDGE: Ms. Mat heny?

REDI RECT EXAM NATI ON

BY MS. NMATHENY:

Q M. Al exander, | have just a few questions. Wuld
you please turn to Exhibit 76 in the large binder. It's
towards the back. Are you there?

A Yes, uh-huh.

Q M. Al exander, is this the EPA 1996 NPDES Permt
Witers' Manual ?

A Yes, ma'am | think so.

Q So when you wote this permt, there was an EPA
Permt Witers' Manual ?

A Yes, ma'am there was.

Q Ckay. | believe | heard you say earlier about
sonewhere | ess than 20 percent of the wastewater at Qutfall
001 is scrubber wastewater; is that correct?

A By volune, yes, ma'am

Q So doesn't that nean that the FGD scrubber
wastewater is substantially diluted at Qutfall 0017

A Yes, ma' am
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Q Regardi ng the best managenent practices plan, did
TDEC approve of the practices that TVA was al ready using?

A Il will say yes to that, because what the best
managenent practices plan did was essentially docunent the
things that were going on in the recent years at the plant.

Q So in other words, TVA didn't change anything it
was al ready doing at Bull Run because of the BMP plan; is that
correct?

A The way | would ook at it is, what TVA was doi ng
at the Bull Run plant was changing fromone quarter to the
next, had been for two or three years, and has changed ever
since then. 1t's one of the nost dynam c situations that we
see in Tennessee in trying to define what's happening at an
i ndustrial wastewater plant that's totally redevel opi ng
Itself.

Q And TVA can change the process wthout violating a
permt; is that correct?

A There is a provision under part 2 of the permt
call ed Plan Changes, and this is a thing that we --
flexibility that we allow every industrial discharger that, if
they are maki ng process changes in the plan that don't really
af fect the wastewater being discharged into the stream we
require themto notify us. If it is going to be significant,
we require themto notify us. So there's that feedback I oop

that we have in every permt that attracts those kinds of
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changes.

Q And | believe | heard you discuss the |ast three
years of effluent data, and | believe | heard you say that the
ponds are renoving pollutants; is that correct?

A Yes, ma'am that's correct.

Q And these pollutants the ponds are renoving, to
sonme extent, include toxic netal s?

A Yes, they do.

Q So are these pollutants present in the untreated
coal conbustion wastewater and treatable concentration?

A That's correct.

Q And | have one | ast question, which is, if TDEC
Issued a permt to TVA now requiring a BAT-based effl uent
limt, and then EPA issues final guidance, will TDEC reopen
that permt based on what you know fromthe draft ELGs?

A I"mgoing to answer that like this. Based on the
| egal decision that TVA is operating under now, vis-a-vis the
settlenent of a lawsuit, | think it was North Carolina sued
multiple states. | don't know exactly how to describe it.

But there's a federal |lawsuit consent, that you
know better than | about, that says at the tine the effluent
guidelines are finalized, TVA agrees to reapply for all their
permts based on what those new guidelines say they've got to
do. They have 12 nonths fromthe tine those guidelines are

finalized until TVA has to reapply. This comng July, if the
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rules are finalized then, TVA has got 12 nonths to reapply for
all their permts.

As we've heard said today, if those rules are
stayed and there's lawsuits for ten years, then that reason
for TVAto reapply won't happen. W believe that TVA' s
process, fromour discussions with their staff, wll follow
along with permt renewal applications six nonths ahead of the
expiration dates, just as though those guidelines aren't
final.

Soit's difficult to say today at what point al
this will happen, but we know that there is the certainty of
TVA's response to the federal consent decree, and we know of
their ongoing practice to reapply, as they normally woul d,
pendi ng permt expiration. So whichever of those conmes first
is what we woul d see happen, | suppose. Does that

Q And | have a followup or two. M/ question
actual ly wasn't about TVA submtting a new application. M
question was, will TDEC reopen the permt if EPA finalizes it

in the Effluent Limtati on Quidelines?

A I"mgoing to say nost likely.
Q I want to be clear about what | just heard you
say. |If, in fact, the ELGis delayed or it is issued and

stayed, woul d TDEC reopen the permt and conduct a BPJ
analysis to set BAT limts?

A ["mjust a permt witer. | only work here. That
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woul d be a nmanagenent deci sion.
M5. MATHENY: Okay. | have no further

questions for this witness. Thank you, M. Al exander.

RECROSS- EXAM NATI ON

BY MR PARKER

Q You were in the roomwhen M. Hi xson testified
about the BMP plan in relation to questions about adding
chem cal coagul ants and that that was sonething new t hat
happened as a result of the BMP pl an?
A | was in the room
Q So that's sonething new they are doing as a result
of the BMP pl an; correct?
A | believe that is true, yes, the timng of things.
| think that is correct. There's a new factor in that
chem cal coagulation that they do in the ponds that nekes the
suspended solids out of those ponds as good, practically --
wel |, as good as any donestic wastewater treatnent plant that
we have in Tennessee. The solids are practically zero.
MR. PARKER: Thank you.
ADM NI STRATI VE JUDGE: Anyt hing from TVA?
MR. STAGG TVA has no questions.
ADM NI STRATI VE JUDGE: Anything nore from
the Board? This witness is excused. Thank you so nuch for

your testinony. M. Chairman, your preference at this point
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to start with the next witness or --

THE CHAI RMAN:  We've got 30 m nutes or so.
Let's see what we can get done.

ADM NI STRATI VE JUDGE: Ckay.

M5. MATHENY: 1'd like to call M. Janjic.

VQIJI N JANJI C
havi ng been first duly sworn, was exam ned and testified as

foll ows:

DI RECT EXAM NATI ON

BY MS. NMATHENY:

Q Good afternoon, M. Janjic. As you know, |'m

St ephani e Mat heny.

A Correct. Hello, M. WMatheny.

Q Can you pl ease state your name for the record.
A Vojin Janjic. That's V-o0-j-i-n, J-a-n-j-i-c.

Q And, M. Janjic, what is your position at TDEC?
A I''ma nmanager of the water-phase systens unit,

whi ch used to be a permt section in the division of water
resour ces.

Q And just to clarify, other than for mning, you
oversee all of TDEC s NPDES permtting; is that correct?

A That is correct.

Q And 1'mgoing to ask a quick foll owup question

If the ELG is delayed, will TDEC reopen the permt and oppose
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BPJ- based BAT limts?

A Typically, when new Effluent Limtation Guidelines
are introduced by the federal governnent, those include
schedul es of conpliance. W wll see what the final Effluent
Limtati on Guidelines say, and dependi ng on the schedul e of
conpl i ance, and dependi ng where in the permt cycle.

As you know, NPDES permts are issued for five
years maxi num Dependi ng where we are in the permt cycle,
we'll nmake a determ nation whether Effluent Limtation
GQuidelines will be incorporated in the next permt cycle or
the permt needs to be nodified or revoked and rei ssued.

Q And, M. Janjic, | believe you just answered what

woul d happen if the ELG was issued in final forn is that

correct?
A That is correct.
Q The question | had asked is, if the ELGis further

del ayed or stayed, would TDEC reopen the permt and oppose
BPJ- based BAT [imts?
A | think it would be irresponsible for us to change

anything. The permt is based on draft Effluent Limtation

Gui del i nes.
Q So is that a no, M. Janjic?
A That's a no.
Q Thank you. M. Janjic, can you briefly describe

your role in permts?
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My role?
Q Your role.
A My role was to help review the permt application,

draft permt, correspondence with the permttee and interested
third parties during the issuance of the permt, draft permt
public comment period, public notice period, follow ng the
permt issuance coordi nate any permt appeal activities.

Q And, M. Janjic, you reviewed the draft of the BPJ
section that was included in the final permt and provided
that to M. Alexander; is that correct?

A Yes.

Q M. Janjic, normally when TDEC prepares a NPDES
permt for which no ELG exists, you would use BPJ to establish
t echnol ogy- based effluent limts; is that correct?

A Yes.

Q And normally when TDEC is issuing a permt to a
facility for which no ELGis applicable, you would use BPJ to
establish technol ogy-based effluent limts; is that correct?

A |'"'msorry, maybe I was not |istening carefully,
but that sounded |like exactly the sane question, and | think
it's yes.

Q The distinction, ny first question was if no ELG
exists. M second question is about no ELG that is
applicable. So let ne restate that. Normally when TDEC i s

Issuing a permt to a facility for which no ELG is applicable,
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you woul d use BPJ to establish technol ogy-based effl uent

limts?
A Yes.
Q And if no ELGis applicable, there are no other

procedures to follow in devel opi ng BAT-based effluent Iimts
except as professional judgnent; is that correct?

A Yes. It is referred to on a case-by-case basis,
yes.

Q And, M. Janjic, in general, a BPJ analysis should
identify a mninmm/level of technology for a facility that is
econom cally achievable; is that correct?

A Yes.

Q And in this case for Bull Run, TDEC prepared the
BPJ section in the Notice of Determ nation, because EPA
Regi on 4, and ot her comenters recommended this be done?

A That's sonmething that | can maybe clarify. In
M. Al exander's testinony, he nentioned that we had received a
letter fromEPA in which they suggested that we m ght want to
take a | ook at the BAT and BPJ anal ysis, but they want
everybody to know that that letter was not in reference to the
Bull Run permt. It was in reference to the Kingston permt.

But, yes, the answer to your question is that we
have recei ved coments of volunme in nature so that we thought
that it would be responsible that we try our best to include

BPJ BAT analysis in the final version of the permt, although
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we were not required to do so, since Effluent Limtation
Gui del i nes were existing and applicable.

Q So you believe that TDEC was not required to
conduct a BPJ anal ysis because there's an applicable ELG for
this industrial category; is that correct?

A There is existing and applicable Effluent
Limtation GQuidelines for this category, yes, for coa
conmbusti on products.

Q And, M. Janjic, you believe the ELG applies to
all the waste streanms within the facility; is that correct?

A That is correct.

Q And you believe the ELG applies to all of the
pollutants at the facility; is that correct?

A Yes.

Q And when TDEC prepared the permt, you thought TVA
provided information sufficient to characterize the existing
waste stream is that correct?

A That is correct.

Q In the BPJ analysis for Bull Run, TDEC did not
consi der the conparison and | evel of reductions of netals

usi ng treatnment options other than sedinentation; is that

correct?
A That is correct.
Q And TDEC did not consider the |evel of reduction

of ELGs in chem cal precipitation; is that correct?
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A That is correct, except for what we had | ooked at
in the 2009 study that EPA provided us, and that is the nost
information that we've had at the tine for any treatnent of
pol lutants at coal conbustion facilities.

Q But was it your conclusion at the tine that
because the 2009 EPA study did not select BAT, the study did
not provide enough information for a BPJ-based permt?

A That is correct. That study nostly contained
i nformati on about recycle systens rather than once-through
systens, which is the case here.

Q And TDEC did not consider the potential |evel of

reduction of netals using biological treatnent; is that

correct?
A That is correct.
Q And TDEC did not consider the |level of rejection

of metals using zero liquid discharge; is that correct?

A That is correct.

Q And TDEC did not anal yze whether an alternative to
settling ponds would be affordable to the industry as a whol e;
Is that correct?

A That is correct.

Q And TDEC did not evaluate the cost for TVA to
install chemcal precipitation at Bull Run; is that correct?

A That is correct.

Q And TDEC did not evaluate the cost for TVA to
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install biological treatnent at Bull Run; is that correct?

A That's correct.

Q And TDEC did not anal yze whether an alternative to
a settling pond would be affordable to TVA;, is that correct?

A That's correct.

Q But for netals present in both soluble and
particul ate form such as nmercury, the settling pond will not
effectively renove the dissolved netals; is that correct?

A That is incorrect.

Q M. Janjic, do you recall that you testified in a
deposition for this case?

A I have testified, and | know exactly what you're
going to talk about, and that is how efficient are settling
ponds in renoving dissolved solids. And ny testinony then and
now is that they are not particularly efficient. But your
previ ous question is, do they have any effect on dissolved
nmetals, and that is not the sanme question.

Q My question was, for nmetals to have been in both
sol ubl e and particulate form such as nercury, the settling
ponds will not effectively renove the dissolved netals. |Is
that correct, M. Janjic?

A I guess that all depends on what you nean by
"effectively renove". There will be sonme renoval through
co-precipitation and absorption, but settling ponds are not

deened the nost effective way for renoving dissolved netals in
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Are they mnimally effective in renoving dissol ved

l'"msorry?

Are they mnimally effective at renoving dissol ved

| honestly don't know what that neans, "mnimally
but they are not as effective as sone ot her

t hods woul d be.

M. Janjic, I'mgoing to have to go back to your

Do you recall that you were under oath at this

Yes, ma' am

And do you recall that your attorneys were

Yes, | do.
And have you seen a transcript of that deposition?
Yes, | have.

M5. MATHENY: Your Honor, may | approach

ADM NI STRATI VE JUDCE: Yes.

(By Ms. Matheny) M. Janjic, can you please turn

I"mthere.

Can you please read lines 10 through 17?
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A "Do you agree with the statenent that for netals
present in both soluble and particulate form such
as nercury, the settling pond will not effectively
renove the dissolved fraction?"

"Yes. "

"Ny 2"

"Because setting ponds are never effective in
renmovi ng any solid substances, including netals."”

Q Thank you. And when TDEC i ssued this permt, you

did not know the portion of netals that were present in
di ssolved form is that correct?
A | honestly do not renenber if we had infornation
on the ratio between total netals and di ssol ved netal s.
don't think we had that data, but | don't renenber.

Q It may assist you to refresh your nenory to | ook

at the sane page at lines 18 through 20. You don't need to

read them out |oud, just to yourself. D d that help you

remenber ?

A Vell, | didn't renenber then, and | don't renenber
nNow.

Q Al right. M. Janjic, does this permt allow TVA

to continue to use the settling ponds?
A Yes, it does.
Q And TDEC decided to allow continued use of the

settling ponds at Bull Run, provided the imm nence of Effluent
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Limtation Guidelines being revised and pronul gated in the
near future; is that correct?

A I"msorry, | didn't follow that question. Can you
pl ease repeat ?

Q | would be happy to. 1In part, TDEC decided to
al l ow conti nued use of the settling ponds at Bull Run,
provi ded the imm nence of Effluent Limtation Guidelines being
revised and pronulgated in the near future; is that correct?

A That is certainly one of the factors that we took
under consideration when preparing this permt.

Q M. Janjic, you heard M. Hixson testify earlier
| believe, that Bull Run uses once-through FGD scrubbers; is
that correct?

A That is correct.

Q And, M. Janjic, is it your position that if EPA
pronmul gates an ELG that is based on a recycled FG system
that ELG would not apply to Bull Run?

A At this time you're asking ne to speculate a
little bit, which is nice to see what the effluent guidelines
are, how they described the stream Are those conmng fromthe
same source? Yes, they're fromflue gas desulfurization. |Is
the nature of those two waste streans the sane? Absolutely
not .

So that would be, certainly, for us a

consi deration of the fundanentally different factors, as
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described in the rules, to whether or not such Effluent
Limtation Quidelines can be applied for once-through
scrubbers. Qur comments to EPA have included a request for
once-through systens to be included in the analysis and the
final Effluent Limtation Cuidelines consideration.

Q M. Janjic, ny question called for a yes or no
answer. | just want to ask it one nore tinme. [Is it your
position that if EPA pronul gates any ELG that is based on a

recycle FGD system that ELG would not apply to Bull Run?

A Well, I don't believe that | have a position right
nNow.

Q Has your position changed since about a year and a
hal f ago?

A | don't remenber that | had a position.

Q Can you please turn to page 75 of your transcript

and read lines 16 through 18?

A Did you say 757

Q Seventy-five, yes.

A And which |ines again, please?

Q Si xt een through ei ghteen, please.

A "I f EPA promul gates an Effluent Limtation

Quideline that is based under recycle FGD system
woul d that ELG apply to Bull Run?"
Answer: "No, it wouldn't."

Q And | just want to be clear on this, M. Janjic.
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Are you saying today that your position is different from what
you' d said earlier?

A I"'mnot saying that ny position is different. |'m
saying that those two are conpletely different waste streans,
and we woul d have to | ook at the fundanentally different
factors to determ ne whether or not once that rule is
pronmul gat ed whether or not it would be applicable or not.

Q Ckay. Thank you, M. Janjic. It sounds |like you
have reviewed the draft ELG Are you aware that the draft ELG
does not distingui sh between once-through and recycle FGD
scrubbers?

A Yes.

Q And are you aware that the draft ELG has an option

for continued case-by-case permtting of FG wastewaters?

A Yes.
Q And is that an option that TDEC supports?
A I don't know that the word "supports" is a good

use of the word there. Wat we would prefer would be that

EPA, in the Effluent Limtation Guidelines, describes al

types of waste streams, wastewater treatnent processes, and

corresponding limtations or restrictions for those processes.
| f EPA nmakes a decision that certain waste streans

woul d have to be dealt with on a case-by-case basis by state

agencies, then we will do so.

Q Thank you, M. Janjic. |I'mturning to the
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question of internal nonitoring and limts now \en this
permt was issued, you believed it was unnecessary for TDEC to
eval uate different wastewater treatnent options for interna
wast ewat er streans, because the flue gas desul furization
wastewater is part of the ELG is that correct?

A That is correct.

Q And TDEC did not include an internal nonitoring
point for FGD wastewater, in part, because your analysis
showed that the contribution of pollutants fromthe FGD waste
streamis not significant to the overall effluent quality; is
that correct?

A That is correct.

Q Al right. Let's turn to Exhibit 69. And,

M. Janjic, this exhibit, does it reflect the result of TVA' s
wast ewat er study of internal wastewater streans?

A This appears to be a Bull Run Fossil wastewater
stream and data for dry handling conversion study. It
identifies in the first colum different characteristics of
wast ewat er and then, in colums and the table, various
| ocations at the facility where data was coll ected.

Q And what is the date on this docunent?

A There is only one date that | see, which says
Ki ngston Fossil Plant dry ash conversion data collected
January 7, 2010.

Q M. Janjic, | believe that may be an error. |'m




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

191

pointing to the date | believe is correct and applicable to

this case
A March 24, 2010.
Q Ckay. Thank you, M. Janjic. Now, is it your

understanding this is the statistics of the concentration of
pol lutants in untreated wastewaters?

A That's what it appears to be, yes.

Q I"'mturning to the second page of this docunent,
which is arsenic, and this is the slide | showed earlier.
There's one tall line here. Wich wastewater stream does that

represent, M. Janjic?

A FGD system plus at gypsum stacki ng pipes.

Q And that's for scrubber wastewater; is that
correct?

A Yes.

Q Ckay. Now, M. Janjic, what was the concentration

of arsenic in this untreated FGD wast ewat er ?

A .34 mlligranms per liter.

Q And I"'mturning to the sixth page of this
docunent, which is regarding nercury and the tall blue |ine
there. Wich wastewater stream does that represent?

A FGD system at gypsum st acki ng pi pes.

Q And did this show that the other wastewater
streans were non-detect for nercury?

A It appears that they are non-detect.
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Q And approxi mately how nmuch nercury -- what was the

concentration of nmercury in the FGD wast ewat er?

A It appears to be slightly over 0.0035 mlligrans
per liter.
Q ["mturning to the eighth page of this docunent,

which is for selenium There's one tall blue [ine. Wich

wast ewat er stream does that represent?

A FGD system at gypsum st acki ng pi pes.

Q And what is the concentration of seleniumlisted
here?

A 9.9 mlligrans per liter.

Q kay. Thank you, M. Janjic. 1I'mgoing to turn

to the subject of performance-based effluent limts.
M. Janjic, a performance-based effluent [imt would be

consi dered a type of technol ogy-based effluent limt; is that

correct?
A That's correct.
Q And TDEC has the option to inpose a

performance-based effluent limt on any wastewater treatnent
facility if there's a |large enough data set; is that correct?
A Just the nere existence of a |arge data set at the
facility in itself does not require or nean that we have to
i npose a perfornmance-based |imt.
Q My question was whether TDEC has the option in

t hat situation.
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Yes.

Q So if there were a | arge enough data set, TDEC
woul d have the option of inposing a performnce-based effl uent
limt at the renewal of the Bull Run permt; is that correct?

A That is correct.

Q And is the performance-based effluent limt
derived fromthe performance characteristics of a wastewater
treat nent systenf

A Yes.

Q And typically TDEC woul d use the 95th percentile
of the data set for the performance-based effluent Iimt; is
that correct?

A That is correct, yes.

Q And, M. Janjic, 24 data points would be a good
data set; is that correct?

A Yes.

Q Al right. Let's turnto Exhibit 21. M. Janjic,
do you recogni ze this exhibit?

A It rem nds ne of a spreadsheet that we had
received fromTVA in which they have summarized Qutfall 001
data for a period of about two years.

Q Let's go to the next page. Well, actually this
i ncludes -- the colum on the far left includes data on
arsenic; is that correct?

A ["msorry, can you say that again?
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Q I"msorry. My voice is starting to -- the colum
on the far left, that shows that arsenic is one of the netals

for which you are obtaining data?

A Yes. | see arsenic and arsenic DRS, which is
di ssol ved.

Q Is there also seleniumnonitoring reported?

A | remenber that it was. | don't see it on the

screen; sel enium and sel eni um di ssol ved, yes.

Q And at the very bottom is there data on nercury?
A Yes. There is total nercury.
Q And, M. Janjic, if you |look at the two pages

here, and all of the colums with data, do you now have nore
than 24 data points?

A Well, we would | ook at data points per paraneter,
not a total of 24 data points for everything.

Q M. Janjic, do you have nore than 24 data points
for arsenic?

A | guess | can count them

Q Al right. Let nme know when you're done with this
page, pl ease.

A Fifteen. | see 15 colums on this page, and I
believe that there is data available followng. So, yes,
there seens to be nore than 24.

kay. And is that true for seleniumas well?

A It seens it would be true for all the paraneters
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her e.
Q And that includes nercury as well?
A It looks like it. Don't nmake nme count.
Q Ckay, thank you. So, M. Janjic, do you have

enough data now to devel op performance-based effluent Iimts
for arsenic, selenium and nmercury at Bull Run?

A The data set is plentiful. It looks like there is
a lot of information that could be used for devel oping permt
limts. And if | wanted to nmake a case of how effective is
the pond in renoving pollutants, thank you for hel ping ne do
that. | couldn't have done a better job nyself.

M5. MATHENY: Well, thank you, M. Janjic.

Petitioners have no further questions at this tine.

CROSS- EXAM NATI ON

BY MR PARKER

Q M. Janjic, | have sone questions. You would want
24 valid data points; is that correct?

A I would not use -- of course, "valid" is a good
word. But in regulatory ternms, we would use the word maybe
"representative”". W would like to see data points that are
representative of the facility's operation and wast ewat er
treatnment plant effectiveness.

Q And whet her sonething is representative m ght be

because a plant is operating or not operating; is that
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correct?

A Well, that would be one of the factors. But we
al so have to renenber statenents that M. Al exander made t hat
when you | ook at the data over tine, we do not see a
significant difference in changes in concentrations as a
result of plant operating versus not operating and the data
that was subm tted.

So we have to -- | don't know what woul d be
representative. Certainly this looks like a pretty decent
data set. Operation of the plant is directly proportional to
amount of pollutants present.

MR. PARKER: That's all | have.

MR. STAGG TVA has no questions.

ADM NI STRATI VE JUDGE: Menbers of the
Boar d?

MR. HEAD:. M. Janjic, | have five or six
questions here, so bear wwith ne. M first question is, when
the Departnent prepared its permt and took into consideration
comments that were received fromthe public comment period, at
sone point did the Departnent submt its draft permt to EPA
for review?

THE WTNESS: The nenorandum of agreenent
with EPA requires us to submt a final version of the permt,
so to speak, to EPA, if there are any substantial changes in

the permt that would be less restrictive than the version
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that EPA had an opportunity to review and provide their
comments on. If anything, the final permt with its BMP pl an
and additional requirenents that we included in it was nore
restrictive than the draft permt that EPA had a chance to
revi ew.

So if I renmenber correctly, we did not
send anot her revised draft to EPA for additional review and
approval. W just provided themwth the final permt.

MR. HEAD: \Wen EPA provi ded feedback to
you, they approved of the permt |anguage that you had
submtted, they didn't nake any changes in the permt or
anything like that?

THE W TNESS: EPA did provide conments on
our draft Bull Run permt, but they were strictly regarding
316(a) variance, which is a variance that is related to
thermal imtations in the permt. It's a thermal variance.
It had nothing to do with any flue gas desul furization,
Effluent Limtation Guidelines, or other imts and
restrictions in the permt.

MR, HEAD. So when the Departnent issued
the final permt, there was nothing from EPA that objected to
the requirenents that were in the permt?

THE WTNESS: Well, there are two steps
where EPA can provide us with their comments. It is during

the draft comment period, which, as | said, they had no
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comment s what soever about who gets this authorization. And
t hen upon issuance of the final permt, EPA has a right to
object to terns and conditions of the permt. They haven't
done that or provided us any feedback regarding the fina

I ssuance.

MR. HEAD. So to your know edge, EPA has
no objection to the permt?

THE WTNESS: To the best of ny
under st andi ng, they have no objection.

MR. HEAD: If you will look at Exhibit 21,
the one that was just discussed about the different |evels of
netals in water concentrations, there were questions about the
arsenic levels and the seleniumlevels. Hold on. 1've got to
get closer, | apologize.

My first question is, fromyour
perspective, what type of levels of netals, arsenic, nercury
are you seeing discharged in the effluent fromQutfall 0017
Do you know what those DVR data m ght be?

THE WTNESS: They're great. | nean,
these concentrations are so low that they are practically
| ower than end of pipe water quality criteria. |If this
effluent was going to a zero receiving stream the limts that
we woul d have on the permt would be higher than what is being
di scharged fromthe Qutfall 001.

MR HEAD: There's been a lot of talk
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about best available technology for treatnent here. W have
what | would consider to be very, very low levels of netals in
the effluent being discharged into the Cinch River.

Part of that, if you're looking at this in
ternms of best avail able technology for that analysis, would be
eval uating cost to renove the netals further or reduce themto
| oner | evel for discharge to the stream

When you' re tal king about the | evel of

netals being | ess than part per billion amounts or, at the
nost, below ten parts per billion, what would the cost be to
renove, as an exanple, nercury below five parts per billion?

THE WTNESS: Well, we didn't have
i nformati on and data from EPA or other sources that woul d
enable us to cone up with the calculation, but I can give you

nmy opinion that that would be an extrenely expensive thing to

do.

MR. HEAD:. |I'mlooking at this table here.
And, | apol ogize, ny eyes are not as good as they used to be.
" m | ooking at arsenic nunbers, and | see an arsenic. It says

DIS beside it, and then I see right above it arsenic, and
they're both anal yzed at 228.

And one of the questions that you were
asked about this was whether there was valid data. So given
this information that's in this table, can you tell ne whether

the data that's reported is -- is it a sanple that's coll ected
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directly fromthe flue gas desulfurization pipe that's com ng
into the pond?

THE WTNESS: We're still on Exhibit 21
right?

MR HEAD: Yes.

THE WTNESS: This is data fromthe
effluent com ng through the ash pond of Qutfall 001. It
includes all the waste streans that are nonitored, interna
nmonitoring points that exist and then subsequently treated on
system and di scharged into the Cinch River. So this is what
iIs in the permt described as Qutfall 001.

MR. HEAD: And when you | ook at this table

and | ook at the data that's represented there, | read this to
be parts per mllion. It says mlligrans per liter at the
very top. |Is that your understandi ng?

THE WTNESS: That is ny understandi ng.
My first order of business tonight is to go to Target and buy
new readi ng gl asses. But | would say that it is mlligrans
per liter, except, if | can read correctly, that nercury naybe
Is expressed in mcrograns per liter.

MR. HEAD:. Wbuld be parts per billion?

THE W TNESS. Yes.

MR. HEAD. So when you | ook at the arsenic
| evel s there, we're seeing arsenic levels at -- the highest

| evel that | see is Mpart -- 11 parts per billion. Then when
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| ook at the mercury nunbers, the nunbers there are bel ow
parts per billion.

THE WTNESS: That is correct.

MR. HEAD. So, again, this gets back to ny
guestion about the technol ogy and treatnent there. Wuld you
consider this effluent that's being discharged into the river
to be very high quality effluent?

THE W TNESS:  Yes.

MR. HEAD. And what concei vabl e advant age
woul d there be to add additional treatnent to this in terns of
protection of fish and aquatic |ife?

THE WTNESS: | cannot imagi ne any
treatnent bei ng added or anything being done to nake this
effluent be of better quality.

MR. HEAD: That's ny questions. Thank
you.

THE W TNESS: Thank you

MR. UNGER. | do have one question. Just
so | understand, Exhibit 21 is effluent data for 001 Qutfall,
and Exhibit 59 is influent data?

THE W TNESS:  Yes.

MR. UNGER That's all.

ADM NI STRATI VE JUDGE: Ms. Mat heny, any
redirect?

M5. MATHENY: Yes.
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ADM NI STRATI VE JUDGE: WIIl it be short?
M5. MATHENY: It will be very short.

ADM NI STRATI VE JUDGE: Ckay.

REDI RECT EXAM NATI ON

BY MS. NMATHENY:

Q M. Janjic, you' re an engineer; is that correct?

A Yes.

Q But you're not a PE; is that correct?

A I"'mnot a |licensed engi neer, no.

Q And are you qualified to give an opini on about
wastewater treatnment in this case as an expert?

A | don't think I'mhere as an expert w tness.

Q Now, M. Janjic, is dilution the sane thing as
treat ment ?

A No.

Q M. Janjic, when the Bull Run ponds are cl osed and
the flows are decreased, wll you have higher concentration of
FGD waste in the stilling pond?

A Proportionately, the volunme of FGD waste will be
hi gher .

Q And is that particularly true when TVA takes its

bottom ash wastewater to dry handling?

A

Well, any renoval of other waste streans fromthat

ash pond is going to result in a different proportion of the
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flue gas desul furization waste stream
Q And as TVA closes its ponds sequentially and the
flows are decreased, and the FGD wastewater concentration is
I ncreased, would that violate the permt?
A No.
M5. MATHENY: Thank you, M. Janjic.

Petitioners have no further questions at this tine.

RECROSS- EXAM NATI ON

BY MR PARKER

Q One qui ck question based upon what they just asked
you. M. Alexander testified that the flow of FG was about
20 percent of the total flow of the ash pond. It's nuch | ower
than that; is that correct?

A Wel |, everybody can scribble down and figure out
the percentage. If we know that currently we're | ooking at
about, what, 13 mllion gallons, and the flue gas
desul furizati on nakes about 400, 000, maybe half a mllion,
what ever that percentage is, it seens |ess than 20 percent to
me.

MR. PARKER: Ckay. Thank you.

MR. HALCOVB: Sir, while you may not be an
expert, are you famliar with the potential adverse effects of
nmercury on a living body; a human, for exanple?

THE W TNESS: I'mfamliar with it.
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MR, HALCOVB: Wiether it's nercury or
sel enium or sone of these other netals found in the charts
that you were shown, are there any of those figures that you
believe are a threat to human heal th?

THE W TNESS. No.

MR, HALCOWVB: Thank you.

MR. HEAD: M. Janjic, | have two
guestions. The first one is, as | understand it, we're here
to hear an appeal of the permt that was issued for this
facility in 2000, and what was submtted to the Departnent for
eval uation was the conditions at that facility, the amount of
wast ewat er and where it cane fromfor that particular permt
application; is that correct?

THE WTNESS: That is correct.

MR. HEAD: Now, in your decision-nmaking
process about whether a permt should be issued, can you
forecast into the future and nmake a determ nati on about what's
going to happen and how that m ght affect the permt limts in
2013 in making a decision in 20107

THE WTNESS: Obviously the answer to that
is no. However, we try to be as professional, as responsive
to what we know wi || happen with regards to whether it's a
water treatnment Effluent Limtation Guidelines, water quality
standards, not being blind to what is happening in the

regul atory environnent.
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MR. HEAD. So the Departnent nmade a
deci sion in 2010, based on information submtted by the
applicant, upon review of the coments received by the
different fol ks that submtted comments to the Departnent.
This is a simlar question that | asked M. Al exander.

If conditions change at the facility, such
that the different waste streans are reduced significantly,
woul d the Departnment have, at that tine, an opportunity to
require or ask TVA to performa permt nodification because of
the changes made in its operation?

THE WTNESS: Yes. Both the permttee has
an obligation to report any changes in the flow or nature of
the wastewater streans at the facility, and we have an
obligation, if necessary, to nodify or revoke and reissue the
permt.

MR. HEAD. At this time has TVA notified
you of any intent to change the flow that's going into the
pond and the anmount of outflow at outfall No. 0017

THE WTNESS: The latest information that
we have regarding the discharges would be in the application
that we have received from EPA, and we can pull up that
application. No substantive changes are expected in the
I mredi ate future.

MR. HEAD: Thank you.

ADM NI STRATI VE JUDGE: Ckay. Well, we
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will stand in recess until nine o' clock in the norning.

M. Parker, what are the arrangenents for the room over the

ni ght ?
MR. PARKER: You nean will it be | ocked?
ADM NI STRATI VE JUDGE: Is it possible? |
mean, | understand. But what you all mght want to do with

your conputers --

MR. PARKER: It'll be | ocked.

ADM NI STRATI VE JUDGE: Okay. Well, then
guess everyone can nake their own judgnent.

(Wher eupon, the hearing was adjourned, to

be reconvened at 9:00 a.m on Cctober 16, 2013.)
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