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INTRODUCTION

More than 20 years ago, the nation witnessed a catastrophic oil spill in Prince William Sound.  Not only did we witness sea birds and otters succumb to the crude oil, but we also observed the use of chemical dispersants, including COREXIT.  The National Research Council (NRC) issued a report in 1989 identifying significant gaps in our knowledge about dispersants,
 and Congress called for greater regulation of dispersants as part of its upgraded standards governing oil spill response planning.  In 2005, the NRC again issued a call for more information about dispersants, in light of the greater potential to use dispersants as part of the National Contingency Plan.  The NRC recommended that government, industry and international partners “develop and fund a series of focused toxicity studies to determine the mechanisms of both acute and sublethal toxicity to key organisms from exposure to dispersed oil.”
  The Deepwater Horizon has again shocked the nation, including by showing how we failed to heed the cry for greater research, planning, and oversight of the use of chemical dispersants.  


As the oil spill unfolded in the Gulf of Mexico, BP used nearly 2 million gallons of dispersant (COREXIT EC9500A and EC9527A).
  Both the use of dispersants in such huge amounts, and the application of dispersants deep beneath the ocean surface, are unprecedented.  The Gulf of Mexico became a proving ground for these novel and untested uses of dispersants.  


Initially, as BP poured these unprecedented amounts of dispersant into the Gulf, responders, local residents, and the public demanded to know the ingredients to which they were being exposed.   However, Nalco, COREXIT’s manufacturer, refused to disclose the ingredients, asserting that they were trade secrets.  It took weeks before EPA revealed COREXIT’s ingredients.  


The public also sought health and safety information about COREXIT, but it soon became apparent how little testing had been done and that EPA did not even trust the industry studies that had been submitted as part of the planning process.  In accordance with EPA regulations, Nalco had submitted only limited data on COREXIT’s acute toxicity to two forms of aquatic life.  EPA officials acknowledged that “the long-term effects [of dispersants] on aquatic life are unknown”
 and that “much is unknown about the underwater use of dispersants.”
  


When it became apparent that other chemical dispersants are less toxic and more effective at dispersing oil than COREXIT, EPA and the Army Corps of Engineers ordered BP to assess whether any equally effective, but less acutely toxic, dispersants were available.  BP asserted that other dispersants might be less toxic, but were not available in sufficient quantities for use in the Gulf spill.
  Moreover, BP claimed that it could not fully evaluate the toxicity of alternative dispersants because many of their ingredients remained secret.

In the face of BP's intransigence, EPA conducted its own tests comparing the acute toxicity of different mixtures of crude oil and dispersants and announced the new test results on June 30 and July 31, in the midst of the oil spill.  EPA’s tests simply replicated the acute toxicity tests, on two aquatic species, that Nalco had already submitted.  As a result, EPA's tests merely scratch the surface and leave us in the dark as to a host of critical issues, including effects on human health, effects on aquatic species other than the two species used in the tests, long-term effects, and sublethal effects such as impacts to reproduction rates.


In the wake of the disaster in the Gulf, we once again have an opportunity to reform oil spill response planning, and, in particular, planning for the use of dispersants.  To inform the debate, this article identifies flaws in the regulation of dispersants and proposes objectives for legislative reform in five key areas:


1.  
Disclosure of dispersants' ingredients;


2.
Adequate testing of the environmental and health effects of dispersants;


3.
Express standards for placing dispersants on the NCP Product Schedule;


4.
Nationwide standards for identifying sensitive habitats in planning for 


dispersant use and for pre-approving dispersant use;


5.
Expanded authority for EPA to control the use of dispersants.

One theme that emerges is that more information, standards, and safeguards should be addressed up front in the planning stage so that emergency response decisions can be as fully informed by data and well-guided by as much carefully thought-out planning as possible.  In the absence of such rigorous information and planning, federal decisionmakers have been placed in the unenviable position of embarking on a massive experiment in the Gulf of Mexico making spur-of-the-moment decisions without an adequate scientific foundation, under a shroud of excessive secrecy, and with few sideboards crafted ahead of time.  

I.
Disclosure of Chemical Dispersant Ingredients and Health and Safety 
Information 

A.
The Need for Reform 

When BP first began using the dispersants COREXIT EC9500A and EC9527A in the Gulf, the full list of ingredients of COREXIT was not disclosed to the public, because they were claimed to be confidential business information.  Current law allows manufacturers to claim that the identity and concentration of dispersants' ingredients are confidential business information (CBI),
 and EPA rarely scrutinizes or rejects overbroad CBI claims.  The main sources of information on dispersants -- EPA's website, and Material Safety Data Sheets -- withheld the precise chemical identity of certain ingredients of both COREXIT products, on the grounds that this information was proprietary.
  

As massive quantities of dispersants were being poured into the Gulf, workers, scientists, and advocates urged greater disclosure so experts and the public could provide input into the decision to authorize, deal with the consequences, and monitor the use of COREXIT.  Members of Congress asked for information on the ingredients, and some environmental groups filed a FOIA request for the identities of the secret ingredients and health and safety information.  It took until early June for EPA to post on EPA’s website the full suite of ingredients of COREXIT.
  The concentrations and percentages of the ingredients have still not been fully disclosed, and it is unclear whether all available health and safety data have been made public.  Moreover, the chemical identities of some ingredients of other dispersants continue to be withheld from the public, which posed, and still poses, a significant obstacle to evaluating alternatives to COREXIT.  Knowing the concentrations would greatly assist in assessing and monitoring the risks of exposing the marine environment, workers and volunteers, and potentially nearby residents to such massive amounts of these chemicals.  

B.
Proposal for Reform

It has been well-documented that chemical manufacturers have made far-reaching and often unwarranted confidential business information claims with respect to chemicals, including chemical identities and health and safety information.  EPA is cracking down on such excessive secrecy under the Toxic Substances Control Act (TSCA),
 and is embarking on a rulemaking to require disclosure of inert ingredients in pesticides.
  Bills recently introduced in the House and the Senate would also limit the circumstances when such information could be kept secret.
    

There are situations where the public’s right to know can override what otherwise might be a legitimate confidential business information claim.  For example, under TSCA, information that is claimed to be CBI “shall be disclosed if the [EPA] Administrator determines it necessary to protect health or the environment against an unreasonable risk of injury to health or the environment.”
  The unprecedented amount and type of use of chemical dispersants in the Gulf is such a situation.  In recognition of this heightened public right to know, Congress should direct the release of the identities of all ingredients of chemical dispersants as well as their concentrations when a dispersant is used in amounts over a certain threshold or in ways that increase exposures and effects.  

Alternatively, Congress should direct the EPA Administrator to issue criteria that specify the scale and manner of application of oil spill dispersants for which the chemical identities and concentrations of each ingredient comprising a dispersant shall be ineligible for protection as confidential business information.  The criteria should take into account all aspects of the public interest and the interests and needs of spill responders, local residents, medical personnel, and researchers engaged in monitoring or otherwise studying the effects of spills in which the dispersants are used.  In any situation in which the criteria are met, the Administrator should be required immediately to disclose the chemical identities and concentrations of each ingredient comprising the dispersant being used.

II.
Required Toxicity Testing of Dispersants 

A.
The Need for Reform 


EPA has candidly admitted that “the long-term effects [of dispersants] on aquatic life are unknown.”
  This lack of knowledge stems directly from the failure to require comprehensive testing of chemical dispersants as a condition for their eligibility for use in responding to an oil spill.


Although dispersants' constituents and the dispersants themselves are potentially subject to regulation under the Toxic Substances Control Act, dispersants are directly regulated under the National Contingency Plan (NCP) provisions of the Oil Pollution Act of 1990 (OPA).  The NCP requires that EPA place a dispersant on the NCP Product Schedule for it to be eligible for use in responding to an oil spill.
  Congress instructed the President to prepare this schedule, and the President delegated this authority to EPA.
  


 OPA does not specify the data that must accompany an application to place a dispersant on the NCP Product Schedule, but EPA's implementing regulations require companies to submit data on a dispersant's acute aquatic toxicity and effectiveness.
  However, EPA requires only two toxicity tests to assess acute lethal toxicity, specifically acute toxicity tests calculating the LC50
 values for two species, menidia beryllina (fish) and mysidopsis bahia (shrimp).  As a result, when EPA decides whether to place a chemical dispersant on the NCP Product Schedule, and when officials later decide whether to authorize use of a particular dispersant in a spill response, they do so based on only an extremely limited data set consisting of short-term, acute toxicity tests on two species.
  They lack data on other species, such as birds, marine mammals, and sea turtles, as well as on sublethal, long-term, synergistic, and ecosystem effects.  No testing relevant to assessing human health risks is required, and no testing of toxicity at conditions subsea is currently required before authorizing use under the surface of the water.  

Under the current regulatory regime, officials lack the information needed to make informed decisions about dispersant use and instead act largely based on surmise rather than sound science.  As the Region IV Regional Response Team has stated, the “fundamental underlying precept is that dispersing all or part of the slick in offshore waters can prevent the potentially more devastating impacts of oil on sensitive environments inshore.”
  EPA and other government decisionmakers lack sufficient data on dispersants’ human health and environmental effects to make this assessment.


B.
Proposal for Reform


Current EPA guidelines fail to capture several kinds of critical information on dispersants, including:  effects on the range of organisms and habitats likely to be impacted by dispersants; effects from real-world quantities and application methods; human health impacts; and environmental effects not captured in acute toxicity studies, such as sublethal, synergistic, and long-term effects.


To address this problem, Congress should direct that:


the Administrator shall specify the minimum data set applicable to oil spill 
dispersants listed on the NCP Product Schedule. 

(A) The data set shall include information necessary and sufficient to determine the potential for such dispersants to persist or accumulate in, or create or contribute to short- and long-term adverse effects on—
(i) marine, estuarine and freshwater environments, including surface, subsurface and benthic zones;

(ii) all forms of marine, coastal, estuarine and freshwater organisms, including aquatic, terrestrial and avian species;

(iii) workers, volunteers and other persons involved in handling, storing, transporting, applying or disposing of the dispersants or who may otherwise come into direct contact with the dispersants before, during or after their application; and

(iv) persons residing in or near areas in which dispersants are being handled, stored, transported, applied or disposed of, or who may otherwise be reasonably expected to be exposed to the dispersants.

(B) The data set shall include information on the dispersants, their individual ingredients, and the combination of the dispersants with each type of oil or other petroleum product with which the dispersants may reasonably be expected to be used.  The data set shall be sufficient to determine whether the combination of each dispersant and each relevant type of oil or other petroleum product can increase or decrease the persistence, bioaccumulation potential or toxicity relative to the dispersant alone.

(C) The data set shall be sufficient to determine the potential for such dispersants to persist or accumulate in, or create or contribute to short- and long-term adverse effects under any scale or manner of application, including in worst-case situations.

(D) The data set shall be sufficient to enable EPA to determine whether and, if so, under what circumstances use of the dispersant will cause less harm to health and the environment than responding to the oil spill without use of the dispersant.

III.
Placement of Dispersants on the NCP Product Schedule

A.
The Need for Reform

Dispersants are subject to a three-stage regulatory process: (1) placement of a dispersant on the NCP Product Schedule; (2) approval of regional or area contingency plans that prescribe procedures for authorizing the use of a dispersant;  and (3) authorization of a dispersant's use in an actual response.  Placement of a dispersant on the NCP Product Schedule is the first step in the process.  A dispersant must be listed on the NCP Product Schedule before it can be used in an oil spill response, unless the federal on-scene coordinator determines that use of the dispersant “is necessary to prevent or substantially reduce a hazard to human life.”
  

Currently, no statutory standard prescribes or guides EPA's decision to place a dispersant on the NCP Product Schedule.  The statute merely directs the President to establish such a Schedule, but does not specify a standard that dispersants must meet.
  EPA regulations require that a dispersant must be at least 45% effective, but have no toxicity standard or overall standard.


The Gulf spill has raised such questions as whether and when use of the dispersants is expected to be more effective than physical processes at dispersing the oil, whether the dispersants are more toxic, persistent or bioavailable when mixed with oil than the oil alone, and whether long-term ecosystem effects will be more harmful if dispersants are used.  The absence of an express standard for placing products on the NCP Product Schedule has meant that the decisions as to whether and how to use a dispersant are made in the midst of an actual spill based on ad hoc judgments rather than rigorous assessments and balancing in advance.  As a result, the selection of a dispersant can be dictated by the stockpiles of dispersants that an oil company happens to have on hand, rather than government consideration of the dispersant that is most effective and least harmful.  In the Gulf spill, BP claimed that even though other dispersants might be as effective and less toxic, “COREXIT was the only dispersant that was available immediately, in sufficiently large quantities, to be useful at the time of the spill.”


B.
Proposal for Reform

Congress should formulate, or mandate that EPA formulate, an express, nationwide standard based on toxicity, ecological impact, and effectiveness that all dispersants must meet.  The NCP Product Schedule should be a gatekeeper, ensuring that all dispersants meet minimum safety and effectiveness requirements and offer a net environmental benefit before they can be eligible for use in an oil spill.  While EPA regulations currently establish a minimum effectiveness standard,
 they do not similarly set a standard for toxicity, persistence or bioaccumulation potential.  Congress should direct EPA to establish such a standard that any chemical dispersant, both by itself and in combination with oil, is required to meet in order to be placed on the NCP Product Schedule.  The toxicity element of the standard should be based on not only acute lethality, but also chronic, sublethal, long-term, and synergistic effects, and consider the potential for effects such as endocrine disruption.  


When EPA places a dispersant on the NCP Product Schedule, it is making the product, rather than a chemical, eligible for use in oil spill response.  In this way, EPA’s approval is analogous to its approval of specific uses of a pesticide.
  Under the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), EPA approves a label for each pesticide use and it is a violation of FIFRA to use a pesticide in ways that violate the label.
  This approach makes sense for dispersants as well.  

When placing a product on the NCP product schedule, EPA should similarly specify the uses of the product that will meet the statutory standard.  The current effectiveness standard acknowledges that effectiveness varies based on the type of crude oil mixed with the dispersant, and therefore some dispersants meet the standard when mixed with South Louisiana crude oil but not with Prudhoe Bay crude oil, and vice versa.
  Similarly, any toxicity or safety standard should account for the differential impacts of a dispersant based on the crude oil it is mixed with, the quantity of dispersant applied, and other factors.  EPA may determine that certain quantities, application methods, weather conditions, or application in certain sensitive areas would not meet the statutory standard.  The uses that meet the statutory standard should be included in a label, and use of a dispersant should be prohibited except in accordance with its approved label.


Unlike many other products, the sole reason to use a dispersant is to achieve what is perceived to be an environmental benefit in a crisis -- namely, dispersing oil.  EPA generally views the issue as whether the use of a dispersant creates less environmental harm than not using a dispersant; in other words, whether the combination of a dispersant with oil causes less environmental damage than the oil alone.  In its comprehensive 2005 report on dispersants, the National Research Council described the trade-offs involved in using dispersants this way:  
Dispersant application thus represents a conscious decision to increase the hydrocarbon load (resulting from a spill) on one component of the ecosystem (e.g., the water column) while reducing the load on another (e.g., the coastal wetland).  Decisions to use dispersants, therefore, involve trade-offs between decreasing the risk to water surface and shoreline habitats while increasing the potential risk to organisms in the water column and on the seafloor.


We would suggest the following language as a starting point for an element of the standard needed to ensure that a net environmental benefit results from dispersant use:  

No dispersant may be used for oil spill response unless it has been listed by EPA on the NCP Product Schedule.  EPA may approve and place a dispersant on the NCP Product Schedule only if EPA finds that the harm from use of the dispersant is less than the harm from allowing oil to be dispersed by natural or physical means, to degrade by natural processes or to be removed by technologically feasible physical methods.  In assessing harm from use of a dispersant, EPA shall consider acute, chronic, and long-term health and environmental effects, synergistic effects, and effectiveness, but shall not consider economic costs.  


Finally, to prevent a recurrence of the situation where an operator lacks stockpiles of less toxic, more effective dispersants, Congress should direct owners and operators to ensure that sufficient quantities of the most effective, least toxic dispersants are available and can be rapidly produced in quantities sufficient to handle a worst-case oil spill.

IV.
Regional and Area Contingency Plans

A.
The Need for Reform

As mentioned above, the NCP specifies a three-stage process for approving the use of a dispersant in an oil spill response.
  The second stage is formulation of the contingency plans that are supposed to govern oil spill response efforts.  Three main shortcomings in the regional planning process call out for reform:  (1) some regional plans fail to consider whether certain habitats require additional protection from dispersants; (2) regional plans have generally foregone detailed assessments of dispersant use in favor of ceding authority to federal on-scene coordinators to make dispersant decisions in the heat of response efforts; and (3) heeding EPA’s direction, the regional plans fail to require companies to use the most effective, least toxic dispersant available.


First, an examination of Regional Contingency Plans reveals that some regions failed to assess whether dispersant use should be subject to additional restrictions in particular kinds of habitats, such as protected areas or areas near wetlands.  Regional contingency plans often pre-authorize the use of dispersants.  While the NCP regulations require regional and area contingency plans to describe the circumstances in which dispersants may be used,
 the current plans vary wildly, even for ecosystems that encompass more than one region.  For example, the Gulf of Mexico falls within two NCP regions:  Region VI (Texas and Louisiana) and Region IV (Alabama, Mississippi, and Florida).  Region IV has taken a zoning approach to dispersant use by identifying sensitive habitats, such as marine reserves, wildlife refuges, marine sanctuaries, national park units, and proposed or designated endangered species critical habitats, where dispersants cannot be used without specific approval.
  By contrast, the Region VI plan has identified no sensitive areas and instead has pre-authorized use, without any geographic limitation, of all dispersants on the NCP Product Schedule.
  

Second, the regional contingency plans grant broad authority to the federal on-scene coordinator to approve use of dispersants, even though the regional plans do not assess the relative risks and benefits of dispersants compared to other alternatives, such as mechanical removal.  Recent reports have claimed that some companies have favored the use of dispersants rather than mechanical removal because dispersants are cheaper, and also because oil dispersed in the water column is harder to track, particularly for the purposes of natural resource damages assessments.
  Regardless of company motives, the regional planning process has not grappled, in any systematic way, with the relative merits of using dispersants compared to alternatives such as mechanical removal.

This is precisely the problem that the revisions to the NCP in the aftermath of the Exxon Valdez spill were intended to address.  When EPA revised the NCP regulations for dispersants, EPA hoped that the planning process would “create a more effective and timely oil spill response system because many decisions on product use will be made prior to the occurrence of oil spills.”
  Instead, the regional plans, such as the plans for Regions IV and VI, have laid out broad guidelines that leave whether to use dispersants largely in the hands of the federal on-scene coordinator.  For example, Region IV has taken the laudable step of mapping zones based on sensitivity to dispersants, and pre-approving dispersant use only in certain zones.  However, within certain zones, the decision to use a dispersant is still largely in the hands of the on-scene coordinator.  Region IV provides a checklist of questions for the on-scene coordinator to consider, such as “[h]ave environmental trade-offs of dispersant use indicated that use should be considered?”
  

It will be exceedingly difficult for the on-scene coordinator to answer this question in a meaningful way in the midst of an oil spill.  An oil spill is an emergency, and officials must retain some amount of flexibility.  However, decisions on dispersant use should be made ahead of time to the maximum extent possible, when planners can make deliberative, informed decisions about the relative risks and benefits of dispersant products compared to other alternatives.  The Gulf spill has illustrated what happens when the decision is made mostly in the midst of the spill:  officials lack the information necessary to make informed decisions, and the selection of dispersants is dictated by which dispersants the oil company has chosen to stockpile rather than by the government's decision as to which dispersants are most effective and least harmful.  

Third, the regional plans pre-authorize dispersant use, but do not require that a company use the most effective, least toxic dispersant available.  During the Deepwater Horizon disaster response, EPA called on BP to identify and use the most effective, least toxic dispersant.  It is fairly remarkable that such a directive came at the eleventh hour, rather than in the planning process.  However, there currently is no requirement in the statute, regulations, or applicable contingency plans to use the most effective, least toxic dispersant.


B.
Proposal for Reform

Under the current NCP, EPA sets minimum standards for dispersants; dispersants meeting the standards are placed on the NCP Product Schedule and are eligible for use nationwide.  To complement EPA's initial assessment, regional and area contingency plans are then supposed to make more particularized judgments about dispersant use based on local environmental conditions.  While this system makes sense, both EPA standards as well as the regional and area contingency plans have been woefully inadequate.

Much like a national forest plan zones the forest and designates sensitive habitats where industrial or resource-extraction activities cannot occur, so too regional and area contingency plans should designate sensitive habitats where chemical dispersants can generally not be used.  Region IV can serve as a model for identifying sensitive habitats that need special restrictions on dispersant use.  Congress should direct each regional and area contingency plan to identify and prescribe special safeguards for sensitive habitats, including marine sanctuaries and reserves, wildlife refuges, coastal marshes and wetlands, mangroves, and proposed and designated habitats for endangered species.   In terms of conditions, Congress should direct regional and area contingency plans to prescribe conditions for use of dispersants, such as weather conditions, wind speeds, and constraints on aerial or other application methods.  
V.
EPA Authority to Control Dispersant Use in an Oil Spill Response

A.
The Need for Reform

When an oil spill occurs, the NCP regulations place ultimate decision-making authority, including authority regarding dispersants, in the hands of the Federal on-scene coordinator (OSC).
  A representative from the United States Coast Guard is the OSC for oil spill response efforts in the coastal zone, which extends to ocean waters.
  The OSC must either follow the terms of a preauthorization plan contained in a regional or area contingency plan, or, for situations not covered by a preauthorization plan, consult with representatives of the Regional Response Team.
  In the case of the Gulf spill, the regional and area contingency plans for Regions IV and VI grant the OSC broad authority to authorize the use of any dispersant, so long as it is on the NCP Product Schedule.  Currently, EPA plays an advisory role, due to its presence on the Regional Response Team, but the Coast Guard, not EPA, has the authority to direct dispersant use.


B.
Proposal for Reform


Congress should provide EPA with the authority to veto or place conditions on the use of particular dispersants.  While it makes sense to centralize response authority in a single on-scene coordinator, EPA has far greater expertise with respect to the effects of dispersants.  It is EPA that stepped in and directed BP to reduce the overall volume of dispersants and to shift to less toxic, more effective alternatives.  An amendment expressly giving EPA the authority to veto or condition the use of particular dispersants in a response effort would memorialize this role.  
CONCLUSION

The Deepwater Horizon disaster cries our for reform on many fronts.  This paper presents five critical reforms governing regulation and use of chemical dispersants in response to oil spills.  Some of these reforms may require Congressional action, but others can be accomplished through better implementation of current law.   The Safe Dispersants Act, S. 3661, introduced by Senator Lautenberg, is a laudable first step toward reforming the regulation of dispersants.  Even if that bill does not pass, EPA should lead the charge and establish greater testing, disclosure, accountability, and oversight of chemical dispersants before we face the next catastrophic oil spill.  
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� Id. § 300.120(b).  


� Id. § 300.910(a), (b).  There is one very limited exception to this framework.  The OSC can authorize the use of any dispersant, even if it is not on the NCP Product Schedule, without consulting with the regional response team, if necessary to prevent or substantially reduce a hazard to human life.  Id. § 300.910(c).
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