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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

)
NATURAL RESOURCES DEFENSE )
COUNCIL )
Petitioner, )

) Case No. 06-1045

V. ) (and consolidated cases)

ENVIRONMENTAL PROTECTION )
AGENCY )
Respondent. ;

PETITIONER NRDC’S CERTIFICATE
AS TO PARTIES, RULINGS, AND RELATED CASES

In accordance with Circuit Rule 28(a)(1), Petitioner Natural Resources Defense
Council (NRDC), hereby certifies as follows:
(A) Parties and Amici

(i) Parties, Intervenors, and Amici Who Appeared in the District Court

These consolidated cases are petitions for review of final agency actions, not
appeals from the rulings of a district court.

(ii) Parties to This Case

Petitioners are NRDC (Nos. 06-1045 and 07-1311); State of New Jersey (No. 06-
1047); and The Chamber of Greater Baton Rouge, West Baton Rouge Chamber of
Commerce, Iberville Parish Chamber of Commerce, and Louisiana Oil Marketers and
Convenience Store (No. 06-1046). Respondents are U.S. Environmental Protection
Agency (EPA); Stephen L. Johnson, Administrator,EPA; and (in No. 06-1046), Richard
E. Greene, Administrator of EPA Region 6.

Intervenors in support of petitioners NRDC and New Jersey are the State of



Connecticut, State of New York, and (in support of NRDC on two issues) National
Petrochemical & Refiners Association (NPRA). Intervenors in support of respondents
are American Petroleum Institute, NPRA, and Utility Air Regulatory Group. There are no
amicus curiae in this case .

(iv) Circuit Rule 26.1 Disclosure for Petitioner NRDC

Natural Resources Defense Council has no parent companies, and no publicly
held company has a 10% or greater ownership interest in Natural Resources Defense
Council. Natural Resources Defense Council, a corporation organized and existing under
the laws of the State of New York, is a national nonprofit organization dedicated to
improving the quality of the human environment and protecting the nation’s endangered
natural resources.
(B) Rulings Under Review

Petitioners seek review of the final action taken by respondents at: i) 70 Fed.
Reg. 71612 (November 29, 2005) (OAR-2003-0079), entitled “Final Rule To Implemeﬁt
the 8-Hour Ozone National Ambient Air Standard-Phase 2; Final Rule To Implement
Certain Aspects of the 1990 Amendments Relating to New Source Review and
Prevention of Significant Deterioration as they Apply in Carbon Monoxide, Particulate
Matter and Ozone NAAQS; Final Rule for Reformulated Gasoline;” and ii) 72 Fed. Reg.
31727 (June 8, 2007) (OAR-2003-0079), entitled “Phase 2 of the final Rule to Implement
the 8-Hour Ozone National Ambient Air Quality Standard — Notice of Reconsideration.”
(C) Related Cases

The instant petition, No. 06-1045 (and consolidated cases), challenges EPA’s

“Phase 2” rule regarding implementation of national clean air standards for ozone, and



certain other EPA actions, all dated November 29, 2005, and EPA’s final reconsideration
of portions thereof dated June 8, 2007. In D.C. Cir. No. 04-1200 (and consolidated
cases), decided in South Coast Air Quality Management District v. EPA, 472 F.3d 882,
894-95 (D.C. Cir. 2006), NRDC and other parties challenge EPA’s “Phase 1” ozone
implementation rule (promulgated April 30, 2004) and related actions. The two cases
involve different rules, although the Phase 1 and Phase 2 ozone rules share the same EPA
docket number, and both involve implementation of national clean air standards for
ozone.

DATED: July 22, 2008
—Regpectfully s itt‘

YO A= Ers e
David S. Barén
Earthjustice
1625 Massachusetts Ave. NW
Suite 702
Washington, D.C. 20036
(202) 667-4500

Counsel for Natural Resources Defense Council
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JURISDICTIONAL STATEMENT

(A) Agency. Respondent U.S. Environmental Protection Agency (“EPA”) has
jurisdiction to issue regulations implementing the Clean Air Act (“CAA” or “the Act”). CAA
§§301(a)(1), 172(e), 176(c), 42 U.S.C. §§7601(a)(1), 7502(e), 7506(c).

(B) Court of Appeals. This Court has jurisdiction to review the final EPA actions
(including promulgation of national regulations) challenged in this proceeding. CAA
§307(b)(1), 42 U.S.C. §7607(b)(1)

(C) Timeliness. The petitions for review herein were timely filed on January 27, 2006,
and August 7, 2007, within sixty days of the publication of the challenged final actions in the
Federal Registers of November 29, 2005, 70 Fed. Reg. 71612 (2005)[JA-337], and June 8, 2007,
72 Fed. Reg. 31727 (2007)[JA-902]. §307(b)(1).

STATUTES AND REGULATIONS

Pertinent statutes and regulations appear in an addendum to this brief.

STATEMENT OF ISSUES

Whether EPA acted unlawfully or arbitrarily in:

1. Waiving the Act’s requirements for installation of reasonably available pollution
control technology (“RACT”) at factories and power plants in certain areas violating ozone
standards;

2. Determining that factories and power plants that do not install RACT nevertheless can
be deemed to comply with the Act’s requirements for installing such controls merely because
such sources participate in a program to reduce interstate pollution;

3. Waiving the Act’s requirement for a 15% cut in ozone-forming emissions between

2002 and 2008 in certain communities with unhealthful ozone levels;



4. Suspending the Act’s mandatory requirements for annual pollution cuts, contingency
measures, and other pollution control programs in areas that continue to be designated
“nonattainment” for ozone.

5. Authorizing case-by-case waivers of the Act’s mandatory limits on air pollution from
major new pollution sources in areas violating clean air standards.

6. Allowing new major sources of air pollution to claim that their increased emissions
will be “offset” by the shutdown of other sources that occurred years before the new source even
applied for a permit.

NATURE OF THE CASE, COURSE OF PROCEEDINGS AND DISPOSITION IN THE
AGENCY

NRDC challenges final EPA rules governing implementation of national air quality
standards for ozone and governing regulation of new major pollution sources in areas violating
clean air standards under the Clean Air Act. EPA initially promulgated the rules at issue on
November 29, 2005, 70 Fed. Reg. 71612 [JA-337]. NRDC timely petitioned this Court for
review of those rules and simultaneously petitioned EPA for administrative reconsideration of
portions of the rules that differed substantially from the rules as proposed. The Court
subséquently severed and stayed briefing on the matters at issue in the reconsideration petition,
but directed that briefing proceed on all other issues. Shortly after completion of briefing in this
Court, EPA published its final action on the reconsideration issues, 72 Fed. Reg. 31727[JA-902]
'(June 8, 2007), and NRDC timely petitioned this Court for review of that action. Thereafter, the
court ordered reconsolidation of the reconsideration issues with the main action and directed the
parties to edit their previously filed briefs to address the reconsideration issues and delete
discussion of an issue on which EPA had, in the interim, sought voluntary remand. This brief

represents NRDC’s edited brief.



STATEMENT OF FACTS
A. The Statute

Congress enacted the Clean Air Act Amendments of 1970 as “a drastic remedy to what
was perceived as a serious and otherwise uncheckable problem of air pollution.” Union Elec. Co.
v. EPA, 427 U.S. 246,257 (1976). The Act requires EPA to promulgate national ambient air
quality standards (“NAAQS”) for harmful air pollutants, CAA §109, 42 U.S.C. §7409, and
directs the states to devise “state implementation plans” (“SIPs” or “plans™) to bring polluted
areas into compliance with the standards by specified deadlines. CAA §§ 110, 172, 181-192, 42
U.S.C. §§7410, 7502, 7511-7514a.

One of the first pollutants for which EPA adopted NAAQS was ozone, a principal
component of urban smog, and a severe lung irritant even to healthy adults. See 66 Fed. Reg.
5002, 5012/3 (2001). Ozone can cause shortness of breath, chest pains, increased risk of
infection, aggravation of asthma, and significant decreases in lung function. /d. Elevated ozone
levels have been linked to increased hospital admissions and emergency room visits for
respiratory causes, and present a special health risk to small children, the elderly, persons with
lung ailments, and adults who are active outdoors. 65 Fed. Reg. 6698, 6707/1 (2000).

Ozone is formed in the atmosphere when emissions of volatile organic compounds
(“VOCs”) and oxides of nitrogen (“NOx”) combine in the presence of sunlight. H.R. Rep. No.
101-490, pt.1 at 202 (1990) (“House Report™). Major sources of these ozone forming emissions
include industrial facilities, power plants, and motor vehicles. Id. 202-03.

The 1970 Act gave states considerable discretion in choosing the manner in which they
would attain the standards for ozone and other pollutants. After repeated failure of state cleanup

efforts, however, Congress amended the Act in 1977 and 1990 to mandate increasingly



prescriptive requirements for “nonattainment” areas — that is, communities identified by EPA as
having air pollution levels exceeding the standards. The 1990 Amendments specitied most of
these requirements in Part D of title I, CAA §§ 171-193, 42 U.S.C. §§7501-7515 (hereinafter, “Part
D). Subpart 1 of Part D contains general nonattainment requirements (§§171-193), while Subpart
2 mandates stronger and more prescriptive requirements specifically for ozone nonattainment areas
(§§181-185B).

Among other things, Subpart 1 requires all nonattainment area plans to “provide for . . . such
reductions in [air pollutant] emissions from existing sources in the area as may be obtained through
the adoption, at a minimum, of reasonably available control technology.” CAA §172(c)(1), 42
U.S.C. §7502(c)(1). EPA has long defined “reasonably available control technology” (“RACT”) as
“the lowest emission limitation that a particular source is capable of meeting by the application of
control technology that is reasonably available considering technological and economic feasibility.”
70 Fed. Reg. 71652 n.57 [JA-377n.57] (quoting 44 Fed. Reg. 53762 (1979)). Subpart 1 also
requires nonattainment plans to provide for attainment of standards by the statutory deadlines,
annual incremental reductions in emissions prior to the attainment date, and contingency measures
that will kick in automatically to produce further emissions cuts if progress or attainment deadlines
are missed. §§ 171(1), 42 U.S.C. §7501(1), 172(c)(1), (2), (6) & (9), 42 U.S.C. §7502(c)(1), (2), (6)
& (9). For nonattainment areas governed only by Subpart 1, the presumptive outside attainment
deadline is 5 years after designation of the area as nonattainment, with the possibility of an
extension of up to 5 more years based on consideration of the severity of nonattainment and
availability and feasibility of controls. §172(a)(2)(A).

Subpart 2 sets out a number of more specific requirements for 0zone nonattainment areas.

Among other things, Subpart 2 classifies ozone nonattainment areas as “marginal,” “moderate,”
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“serious,” “severe,” or “extreme” based on the severity and persistence of the area’s ozone problem.
CAA §181(a)(1), 42 U.S.C. §7511(a)(1). Areas with higher classifications are given more time to
attain the standard, but must adopt stronger pollution control measures. /d. Where an area fails to
meet its attainment deadline, Subpart 2 directs that it be reclassified (“bumped up”) to a higher
classification. §181(b)(2).

Subpart 2 also prescribes pollution cqntrol requirements in greater detail than Subpart 1.
Among other things, areas classified “moderate” and higher must adopt plan provisions by
deadlines specified in the Act requiring implementation of specific RACT standards covering
categories of pollution sources for which EPA has issued control techniques guidelines (“CTGs”).
CAA §182(b)(2),42 US.C. § 7511a(b)(2). A CTG is an EPA guidance document that sets forth
levels of pollution control that presumptively constitute RACT for specific kinds of pollution
sources. Moderate and above areas must also adopt plan revisions requiring implementation by a
specified deadline of RACT for all other major sources of ozone forming pollutants in the area.
Id.

In addition, moderate and above areas must adopt plans providing for VOC emission
reductions of at least 15% within six years after designation of the area as nonattainment.
§182(b)(1)(A). Congress required these “rate of progress” (ROP) plans to ensure that polluted areas
would achieve a minimum level of assured pollution cuts within set time frames. See House Report
236 [JA-808]. An area can qualify for a percentage less than 15% only if the State adopts
substantially stronger SIP provisions, including more stringent control requirements for new and
existing sources, and all measures that can feasibly be implemented in the area in light of
technological achievability. §182(b)(1)(A)(ii). Serious and above areas must submit additional

ROP plans that assure continued emission cuts of at least 3% per year (averaged over 3 year



periods) after the first six year period. §182(c)(2)(B). These ROP plans must include contingency
provisions to correct any failure to achieve a required percentage reduction target. §182(c)(9).
B. The Ozone NAAQS and EPA’s Implementation Rule

When Congress adopted Subpart 2 in 1990, the ozone NAAQS limited ozone levels to 0.12
parts per million (ppm) averaged over a 1-hour period (“1-hour NAAQS”). House Report 145.
Congress established initial classifications of ozone nonattainment areas in Table 1 of Subpart 2
based on the degree to which an area exceeded this 1-hour NAAQS. §181(a)(1), Table 1
(classifying for example any area with 1-hour ozone readings in the range of 0.121 to 0.138 ppm as
“marginal,” 0.138 to 0.160 as “moderate,” and so on). The Act directed states to submit plan
revisions at various times between 1990 and 1995 providing for attainment by the applicable Table
1 deadlines and implementing the other Subpart 2 requirements. §182(a)-(¢)." Most of the Subpart
2 deadlines for emission reductions and attainment were expressed in terms of years after enactment
of the 1990 amendments.

In 1997, based on an extensive scientific review, EPA found that increased protection to
public health was needed beyond the 1-hour ozone NAAQS. 62 Fed. Reg. 38856 (1997)[JA-94].
Accordingly, EPA promulgated an additional ozone NAAQS of 0.08 ppm averaged over an 8-hour
period (“8-hour” standard). Id. EPA further announced that it would implement the new 8-hour
ozone standard solely under the general nonattainment provisions of Subpart 1, and would not
apply Subpart 2’s more protective ozone-specific requirements. Id.

In Whitman v. American Trucking Ass 'ns., 531 U.S. 457, 481-86 (2001), the Supreme

Court unanimously rejected EPA’s decision to implement the 8-hour ozone standard solely under

' An exception was the SIP revision to require emission fees in “severe” and “extreme” areas,
which was not due until 2000. §182(d)(3).



Subpart 1. The Court found that Congress intended Subpart 2 to govern implementation of
ozone standards “far into the future” and that EPA could not render Subpart 2 “abruptly
obsolete” or “construe the statute in a way that completely nullifies” the explicit Subpart 2
mandates. Id. 485. The Court found a few limited gaps in the Act as to implementation of a new
ozone standard, but held these did not justify rendering Subpart 2 “utterly nugatory.” Id. 484.

After further remand proceedings, EPA on April 30, 2004 designated areas throughout the
nation as “attainment” or “‘nonattainment” for the 8-hour standard, with the designations to take
effect on June 15, 2004. 69 Fed. Reg. 23858[JA-297]. Also on April 30, 2004, EPA promulgated a
“phase 1 ozone implementation rule regarding transition from the 1-hour to the 8-hour standard.
69 Fed. Reg. 23951[JA-303]. Among other things, this rule directed that the 1-hour standard would
be revoked in an area one year after the effective date of the 8-hour designation for that area. Id.
23996[JA-318]. Because the 8-hour designations for almost all areas of the nation were effective
June 15, 2004, this meant that EPA effectively abolished the 1-hour standard in those areas after
June 15, 2005. EPA’s phase 1 rule also provided that EPA would regulate more than half of the 8-
hour nonattainment areas — essentially any that did not violate the 1-hour standard at the time of 8-
hour designation — solely under Subpart 1 rather than under Subpart 2. Id 23954[JA-306] 2

The phase 1 rule provided for Subpart 2 regulation of the remaining nonattainment areas —
that is, areas that violated the 1-hour standard at the time of 8-hour designation. Id. EPA classified
these nonattainment areas using a modified version of Subpart 2’s Table 1, with the ozone

thresholds for the various classifications adjusted proportionately to reflect ranges of 8-hour

% In South Coast Air Quality Management Dist v. EPA, 472 F.3d 882 (D.C. Cir. 2006), opinion
amended, 489 F.3d 1245 (D.C. Cir. 2007), this Court vacated those portions of EPA’s phase 1
rule that provided for regulation of 8-hour nonattainment areas under Subpart 1 in lieu of Subpart
2. See also id, order of 6-8-07.



exceedances. Id 23997-98. For example, EPA classified nonattainment areas with 8-hour ozone
levels ranging from .085 up to (but not including) .092 ppm as “marginal,” .092 to .107 “moderate,”
107 to .120 “serious,” and so on. Id. Outside attainment deadlines for these areas were set at the
same number of years Congress had initially allowed for attainment in Table 1, except measured
from the effective date of EPA’s 8-hour designations (June 15, 2004) rather than the enactment date
of the 1990 Amendments. /d. Thus, outside attainment deadlines for classified 8-hour nonattainment
areas ranged from 2007 to 2024. The Subpart 2 SIP submittal and implementation deadlines were
similarly modified to start as of the date of 8-hour designation. See 68 Fed. Reg. 32802, 32817
(2003)[JA-225,240].

On November 29, 2005, EPA adopted a “phase 2” ozone implementation rule setting out
additional policies for implementing the 8-hour standard. 70 Fed. Reg. 71612 [JA-337]. That rule
purports to waive or relax several key Clean Air Act requirements for nonattainment areas as
follows:

1. The rule waives the Act’s RACT requirement in Subpart 1 nonattainment areas where
officials predict the area will attain the 8-hour standard by 2009. Id. 71652-54 [JA-377-79]. Thus,
under the rule, existing factories and power plants in such areas will not be required to install
reasonably available pollution controls, no matter how dirty their emissions or how easily those
emission can be controlled. EPA adopted this position notwithstanding the Act’s mandate that all
nonattainment areas require RACT controls “at a minimum.” §172(c)(1).

2. In areas where the Act’s RACT requirements would otherwise apply, the phase 2 rule
provides that those requirements will be deemed met at sources with no reasonably available
pollution controls at all. The rule allows such a result for any sources participating in EPA’s

interstate emissions trading programs for nitrogen oxide emissions — the “NOx SIP Call” or the



“Clean Air Interstate Rule” (CAIR). 70 Fed. Reg. 71656-57 [JA-381-382]; 72 Fed. Reg. 31730-
31[JA-905-06]. Under these trading programs, a given source need not limit its emissions of
nitrogen oxides at all as long as it can buy énough emission credits from other sources that have cut
their emissions to a greater degree than required by law. See,e.g., Michigan v. EP4, 213 F.3d 663,
676 (D.C. Cir. 2000)(NOx SIP Call). The sources supplying the emission credits can be located in
distant states many hundreds of miles away, and the emission reductions generating the credits need
not provide any ozone control benefit at all in the nonattainment area of the purchasing source that
is RACT-exempt. 63 Fed. Reg. 57356, 57460 (1998)[JA-106,111]; 72 Fed. Reg. 31732[JA-907].
The effect of the phase 2 rule, therefore, is to waive the RACT requirement entirely for a source that
buys enough credits, even enabling that source to increase its emissions, and even where those
credits provide no ozone control benefit whatsoever in area where the source is located. EPA
adopted this waiver despite the Act’s requirements that RACT controls be required at all existing
sources “in the [nonattainment] area.” §§172(c)(1), 182(b)(2).

3. For numerous nonattainment areas, the phase 2 rule waives the Act’s requirement for a
15% cut from “baseline” emissions in the 2002-2008 period. Specifically, the rule waives the
15% ROP requirement for any area that had an EPA-approved plan under the 1-hour standard to
achieve a 15% emissions cut from 1990 levels by 1996. 70 Fed. Reg. 71634 [JA-359]. EPA
takes this position despite requiring all other ROP requirements to be based on emission cuts
from a 2002 baseline, and despite acknowledging the unreasonableness of allowing areas to rely
on old emission reductions under the prior standard to meet new ROP requirements under the 8-
hour standard. 7d. 71637-38 [JA-362-63].

4. The phase 2 rule provides that EPA may suspend the Act’s mandatory requirements

for annual pollution cuts, contingency measures, and other pollution control programs in areas



that continue to be designated “nonattainment” for ozone. Specifically, the rule allows
suspension of these requirements where EPA finds that a nonattainment area is temporarily
meeting standards, even when violations could still recur. 70 Fed. Reg. 71644-46 [JA-369-371].
EPA adopted this approach despite express provisions in the Act prohibiting the lifting of control
requireménts for a nonattainment area until the state demonstrates that the area has attained the
standard due to permanent emission reductions and will remain in attainment for at least ten
years. CAA §§ 107(d)(3)(E), 175A, 42 U.S.C. §§7407(d)(3)(E), 7505a.

5. In arule applicable to all NAAQS pollutants, EPA has authorized waiver of the Act’s
mandatory limits on new major pollution sources in nonattainment areas that lack approved SIPs
imposing such limits. This waiver authority can extend up to twenty years. JA-404, 429.

6. Another broadly applicable rule change also weakens limits on new major pollution
sources in nonattainment areas. While previously a new major source had to ensure that its
emissions would be more than offset by new pollution reductions in the nonattainment area,
EPA’s rule now allows such a source to avoid securing any new offsets at all by claiming
“credit” from emission reductions that occurred as long as thirty years ago from shutdown or
curtailment of factory operations. JA-401-02.

For reasons further set forth below, NRDC contends that EPA’s rule flouts the Act’s explicit
commands, and that the Court should therefore vacate and remand the portions challenged herein.

SUMMARY OF ARGUMENT

EPA’s rule violates the Act’s express terms in waiving the requirement for reasonably
available control technology (“RACT”) at factories and power plants in polluted communities. The
Act unambiguously mandates RACT “at a minimum” to combat violations of ozone standards,

leaving EPA no authority to invent exceptions. Likewise, EPA cannot deem the RACT requirement
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to be met solely by virtue of a source’s participation in EPA’s interstate NOx trading programs (the
“NOx SIP Call” and “CAIR”) — programs that allow a source to go without any reasonably
available pollution controls at all simply by purchasing emission credits from sources many
hundreds of miles away. The Act requires RACT at existing sources “in the [nonattainment] area,”
and RACT is “the lowest emission limitation that a particular source is capable of meeting,”
foreclosing reliance on controls at other sources far outside of the nonattainment area.

EPA’s phase 2 rule further violates the Act by allowing an 8-hour nonattainment area to
evade the requirement for a 15% emission cut between 2002 and 2008 merely because the area had
an EPA-approved 15% emission cut plan for the 1990-96 period under the 1-hour standard. The
Act requires the 15% emission cut to be achieved “from baseline emissions,” and EPA itself has
defined the “baseline” for the 8-hour standard to be 2002, not 1990. Further, EPA itself concedes
that emissions reductions achieved ten years before an area was even identified as violating the 8-
hour standard cannot rationally count as “progress” toward correcting those violations.

EPA’s rule also unlawfully waives the Act’s mandates for submission of percentage
 reduction plans and contingency measures whenever an ozone nonattainment area is temporarily
meeting standards. The statute contains no language whatsoever authorizing such waivers: To the
contrary, the Act explicitly provides that all nonattainment planning and control requirements must
remain in full force until an area qualifies for redesignation to “attainment” — a process requiring the
area to show not only that it is currently meeting standards, but also that it will stay in compliance
for at least ten years. EPA is completely without authority to abrogate the very protections
Congress put in place to ensure that polluted communities not only meet clean air standards, but

stay in compliance.
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EPA further acted illegally in authorizing waiver of the Act’s mandatory pollution limits
on new major and modified industrial plants in nonattainment areas. Congress did not allow for
such waivers of these new source limits, and EPA’s desire for greater flexibility cannot override
the Act’s express commands. Likewise, EPA’s rule illegally and arbitrarily allows new sources
to claim that their new emissions are “offset” by emission reductions from shutdown or
curtailment of factory operations that occurred as long ago as 1977. The Act requires offsets to
ensure that allowable emissions after the new source starts operating will be lower than
emissions before the new source’s permit application, a requirement that plainly is not satisfied
by emission reductions that occurred decades before the permit application was even filed.

STANDING

Petitioner NRDC is a national nonprofit organization whose purposes include the
protection and improvement of air quality and public health. See attached declaration of John
Walke. NRDC has standing to bring this challenge on behalf of its many members, who breathe
air where they live and work that fails to meet minimum federal health protection standards set
forth in the NAAQS for ozone and other pollutants. Attached declarations; 40 C.F.R. Part 81
Subpart C (2007). Exposure to such polluted air increases the risk of asthma attacks, lung
damage, irreversible reduction in lung function, lower quality of life, and other injury to these
members’ health and welfare.’

The rules at issue govern implementation of health standards for smog and other NAAQS
pollutants in numerous counties throughout the United States, including many communities

where NRDC’s members live, work, and recreate. See 69 Fed. Reg. 23876-951; Attached

*E.g., 68 Fed. Reg. 32802, 32804 (2003)(describing adverse effects of ozone); 62 Fed. Reg.
38856, 38875 (1997)(describing ozone-related “damage ... to vegetation and natural resources™);
70 Fed. Reg. 25162, 25279 (2005)(describing adverse effects of particulate pollution).
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declarations. The challenged rules waive, weaken and delay compliance with requirements
under the Act for limiting and reducing ozone and other air pollutants, thereby prolonging and
exacerbating adverse health and welfare threats to NRDC’s members from such pollutants. The
challenged rules further impair the procedural rights of NRDC and its members by waiving
statutory requirements for preparation of plans to reduce emissions of ozone precursors and other
NAAQS-limited pollutants, and for consideration by states of stronger controls for such
pollutants in communities where NRDC members live. Further support for Petitioners’ standing
appears in the materials cited in this brief and in the appended declarations.

For all the foregoing reasons, NRDC has standing to bring this action. See, e.g., National
Parks Conservation Assnv. Manson, 414 F.3d 1 (D.C. Cir. 2005)(conservation groups with
members in affected area have standing to challenge federal action that alters legal regime td
which state action is subject under Clean Air Act); Sierra Club v. EPA, 129 F.3d 137, 139 (D.C.
Cir. 1997)(environmental group with members in nonattainment areas has standing to challenge
EPA suspension of Clean Air Act review requirements in such areas).

STANDARD OF REVIEW

The Act’s judicial review provision provides inter alia for reversal of EPA action found
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”
§307(d)(9)(A). Under step one of Chevron, the Court must “give[] effect” to congressional
intent discerned using “traditional tools of statutory construction.” Chevron, U.S.A., Inc v.
NRDC, 467 U.S. 837, 843 n.9 (1984). When “the intent of Congress is clear, that is the end ‘of
the matter; for the court, as well as the agency, must give effect to the unambiguously expressed
intent of Congress.” Id. 842-43. An agency receives “no deference” on this issue. Cajun Elec.

Power Coop. v. FERC, 924 F.2d 1132, 1136 (D.C. Cir. 1991). Where Congress has failed to
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make its intent clear, step two of Chevron provides for judicial deference to reasonable agency
interpretations of the statute. 467 U.S. at 845; see also Rettig v. Pension Benefit Guar. Corp.,
744 ¥.2d 133, 151 (D.C. Cir. 1984). Unless otherwise expressly indicated, references in this
brief to “unlawful” agency action address both violation of congressional intent under Chevron
step one and unreasonable agency interpretation under step two. Agency action is arbitrary and
capricious if inter alia the agency has not “identified and explained the reasoned basis for its
decision,” Transactive Corp. v. United States, 91 F.3d 232, 236 (D.C. Cir. 1996), or if it has
reached a conclusion that is unsupported by substantial evidence. Ass 'n of Data Processing Serv.
Orgs. v. Bd. of Governors, 745 ¥.2d 677, 683-84 (D.C. Cir. 1984).
ARGUMENT
I. EPA’S WAIVER OF REQUIREMENTS FOR REASONABLY AVAILABLE
POLLUTION CONTROLS IN SUBPART 1 NONATTAINMENT AREAS IS
UNLAWFUL
The Act expressly requires “reasonably available control technology” (RACT) as a
minimum level of emissions control for existing pollution sources in nonattainment areas.
Section 172(c)(1) of the Act, which sets out SIP requirements for all nonattainment areas, states
as follows:
(c¢) Nonattainment plan provisions

The plan provisions (including plan items) required to be submitted under this part
shall comply with each of the following:

(1) Such plan provisions shall provide for the implementation of all reasonably
available control measures as expeditiously as practicable (including such reductions in
emissions from existing sources in the area as may be obtained through the
adoption, at a minimum, of reasonably available control technology) and shall
provide for attainment of the national primary ambient air quality standards.

(emphasis added). Thus, “at @ minimum,” each nonattainment area plan must provide for the

emission reductions obtainable through installation of RACT at existing sources in the area.
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Contrary to the plain language of the statute, EPA’s phase 2 ozone rule waives the
statutory RACT requirement for subpart 1 nonattainment areas that predict they will attain the
ozone standard in 5 years or less. Under the rule, a state need not require RACT at all in such
areas as long as the plan predicts that other control measures will provide for attainment as
expeditiously as practicable, and within 5 years. 70 Fed. Reg. 71701/3[JA-426]. Inso
providing, EPA’s rule illegally writes the RACT requirement out of the statute. Section
172(c)(1) unambiguously requires RACT “at a minimum” in all nonattainment areas. EPA has
absolutely no authority to waive this explicit requirement merely because a state might hope or
believe it can provide for timely attainment of standards without requiring RACT.

EPA justifies its waiver of the RACT requirement through tortured reasoning that ignores
the Act’s plain language. The agency first notes that the RACT requirement is part of a sentence
in §172(c)(1) requiring nonattainment plans to “provide for the implementation of all reasonably
available control measure as expeditiously as practicable” (sometimes referred to as the |
“RACM?” requirement). 70 Fed. Reg. 71653 [JA-378]. EPA next notes that it has construed this
RACM requirement as mandating only such control measures as are needed to attain by the
outside attainment date or that would provide for earlier attainment. /d. EPA then leaps to the
conclusion that the Act does not require RACT at all if the state predicts that other measures in
the plan will provide for attainment within five years (the presumptive outside attainment date
for Subpart 1 areas), and that RACT would not result in achievement of attainment any faster.
Id.

EPA’s rationale ignores the express terms of §172(¢)(1). Although it is true that
§172(¢c)(1)’s RACT requirement is included in a sentence requiring RACM, the parenthetical in

that sentence unambiguously mandates RACT “at a minimum’. Specifically, §172(c)(1) directs
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that nonattainment plans “shall brovide for the implementation of all reasonably available control
measures as expeditiously as practicable (including such reductions in emissions from existing
sources in the area as may be obtained through the adoption, at a minimum, of reasonably
availablé control technology).” The plain meaning of the phrase, “at a minimum,” is “at least.”
See Webster’s Seventh New Collegiate Dictionary 481 (1965).* The phrase therefore
unmistakably connotes Congress’ intent to require RACT at the very least, regardless of
whatever other controls might be required. EPA does not even bother to address the controlling
“at a minimum” language. See generally 70 Fed. Reg. 71653-54 [JA-378-79]. Instead, the
agency’s approach reads “at a minimum” out of the statute, an approach flatly at odds with
settled rules of statutory construction. Hibbs v. Winn, 542 U.S. 88, 100-101(2004) (“[A] statute
should be construed so that effect is given to all its provisions, so that no part will be inoperative
or superfluous, void or insignificant™).

Contrary to EPA claims (70 Fed. Reg. 71653 [JA-378]), its reading of the statute is not
supported by this Court’s opinion in Sierra Club v. EPA, 294 F.3d 155, 162 (D.C. Cir. 2002).
There, the Court was called upon to interpret only the general requirement for “reasonably
available control measures” in §172(c)(1), not the more specific RACT requirement. EPA had
allowed states to exclude various measures (such as expanded mass transit service) from
adoption as RACM on the ground that those measures would not advance the date by which the
area would reach attainment. 294 F.3d at 162. In response to a challenge by Sierra Club, the
Court found the phrase “reasonably available control measures” ambiguous, and that given the

Act’s emphasis on expeditious attainment, EPA could define the general “RACM” requirement

* Indeed, EPA’s rulemaking notice itself uses this commonly understood phrase five times to
reflect precisely this plain meaning. See 70 Fed. Reg. 71616/3, 71630/1, 71644/2, 71644/3 &
71691/1 [JA-341,355,369,369&416]
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as excluding measures that would not lead to earlier attainment. /d. The Court did not consider
or address the more specific requirement for RACT, and therefore did not resolve the instant
issue.

Whatever discretion EPA has to define the general RACM requirement, Congress
mandated RACT ““at a minimum,” leaving EPA no discretion to dispense with the requirement.
The existence of the general RACM requirement does not give EPA authority to write the more
specific RACT mandate out of the statute. See Friends of the Earth v. EPA, 446 F.3d 140, 145
(D.C. Cir. 2006)(existence of two conditions in statute “does not authorize EPA to disregard one
of them™).

Moreover, when Congress adopted §172(c)(1) in 1990, “reasonably available control
technology” already had a well-settled meaning. As early as 1979, EPA defined the phrase to
mean “the lowest emission limitation that a particular source is capable of meeting by the
application of control technology that is reasonably available considering technological and
economic feasibility.” 70 Fed. Reg. 71652 n.57, quoting 44 Fed. ng. 53762 (1979)[JA-377n.57].
Congress itself understood that RACT represented a recognized standard for pollution control
technology in directing EPA to establish a clearinghouse with information regarding emission
control technology, referred to by Congress as the “RACT/BACT/LAER” clearinghouse. CAA
§108(h), 42 U.S.C. §7408(h).

Legislative history confirms that Congress meant what it said in requiring RACT as a
minimum control level in nonattainment areas. Authors of the 1990 amendments were unequivocal
on this score, stating that “[t|he conference agreement emphasizes the importance of
implementation of reasonably available control technology in all nonattainment areas.”

Congressional Research Service, A Legislative History of the Clean Air Act Amendments of
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1990 at 884 (1993)(Statement of Senate Managers)(emphasis added). The House Report
likewise made clear that SIPs for nonattainment areas “must require use of reasonably available
control technology (RACT) on existing stationary sources, at a minimum.” House Report

223[JA-803](emphasis added).

Finally, EPA’s notion that Congress meant the specific RACT requirement to be
subsumed by the more general RACM requirement is refuted by the 1977 Clean Air Act, which
adopted the RACT requirement in a subparagraph dealing not with RACM, but reasonable further
progress. In particular, the 1977 Act required nonattainment SIPs to provide for attainment as
expeditiously as practicable, and “require, in the interim, reasonable further progress . . .including
such reduction in emissions from existing sourées in the area as may be obtained through the
adoption, at a minimum, of reasonably available control technology.” House Report 488
(showing 1977 CAA §172(b)(3)). Thus, historically, Congress has not viewed RACT as merely

a subset of RACM.

Although the plain language of the statute is dispositive, NRDC notes that Congress had
good reason to mandate a minimum level of pollution control even where a state might claim that
such control was unnecessary. The 1970 Clean Air Act had given the states much more
flexibility in choosing control strategies, and that approach had failed to produce attainment of
ozone standards. Predictions by states that their existing controls would be adequate to meet
standards proved unreliable and those controls insufficient. See House Report 144-50. Congress
therefore deliberately chose to adopt more prescriptive approaches in the 1977 and 1990
amendments to the Act, mandating specific pollution controls to provide for assured emission
reductions, rather than relying solely on the vagaries of state predictions as to the adequacy of

their selected controls. See id.
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For all the foregoing reasons, EPA cannot write the RACT requirement out of the statute.
Congress plainly and unequivocally mandated RACT as a floor level of pollution control at

existing sources in nonattainment areas, and EPA has no authority to abrogate that mandate.

IL. EPA’S WAIVER OF RACT REQUIREMENTS FOR ALL SOURCES COVERED
BY THE NOX SIP CALL IS ILLEGAL AND ARBITRARY

Even in nonattainment areas where EPA agrees the Act requires RACT, the phase 2 rule
waives the RACT requirement for all sources subject to a state program meeting requirements of
EPA’s “NOx SIP call.” 70 Fed. Reg. 71656-57[JA-381-82]. Factories and power plants covered
by the NOx SIP call program do not have to install any pollution controls at all (much less
RACT-level controls) as long as they buy sufficient pollution credits or “allowances” from other
sources — sources that can be located many hundreds of miles away in other states.” EPA’s
waiver of RACT for sources covered by the NOx SIP call thus plainly violates the Act’s express
requirement for RACT at existing sources “in” each nonattainment area. §172(c)(1).

EPA initiated the NOx SIP call to mitigate the problem of interstate transport of ozone.
Michiganv. EPA, 213 F.3d at 669. As noted above, NOx is a key contributor to ozone
formation, and ozone pollution can travel hundreds of miles to downwind areas. In 1998 EPA
found that interstate transport of ozone was a major contributor to ozone nonattainment in much
of the Eastern half of the U.S. EPA therefore called on 22 Eastern states and the District of
Columbia to submit SIP revisions pursuant to §110(a)(2)(D) of the Act to reduce NOx emissions

contributing to the interstate ozone problem. /d. Section 110(a)(2)(D) of the Act requires each

state’s SIP to prevent emissions that significantly contribute to nonattainment in other states.

> According to EPA, nearly there are nearly 2,600 operating units covered by the NOx SIP call.
OAR-2003-0097-0837 at 10[JA-550].
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The NOx SIP call directed each state covered thereby to establish a statewide cap on
NOx emissions. See EPA-HQ-OAR-2003-0079-0837 at 4-8 (“2003 NOx Rpt”)[JA-544-548].
States could meet these statewide caps by issuing emission authorizations or “allowances” to
certain types of large NOx sources (e.g., factories and power plants), with the total number of
allowances not to exceed the statewide cap. Id. A source could chose to limit its emissions to
meet the number of allowances it received, or it could purchase allowances from other sources
and avoid reducing its own emissions. /d. States were further given the option of participating
in an EPA-established interstate NOx trading program, whereby sources could trade allowances
with sources in other states covered by the SIP call. For example, a source in llinois that did not
have enough allowances to authorize all of that source’s NOx emissions, and that did not want to
install pollution controls, could buy allowances from a source in Delaware to cover the
difference, and thereby avoid installing controls. See 63 Fed. Reg. 57459-60 [JA-110-111]. All
of the states covered by the NOx SIP call ultimately chose to participate in EPA’s interstate

trading program. 70 Fed. Reg. 71656 [JA-381].

Although the NOx SIP call helps to address interstate transport of air pollution, it is not a
substitute for the Act’s separate requirements for pollution controls within individual
nonattainment areas. As explained above, the Act expressly requires existing sources within
each nonattainment area to install RACT pollution control technology. The NOx SIP call allows
sources to avoid installing any pollution controls entirely simply by purchasing allowances from
other sources located in other parts of the country. The emission reductions generating those
allowances can come from sources located hundreds of miles downwind, producing no ozone
reduction benefit whatsoever in the nonattainment area where the purchasing source is located.

Moreover, an allowance issued under the NOx SIP call is expressed in terms of tons of NOx that
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can be emitted over an entire ozone season (May through September), not a daily emission limit.
2003 NOx Rpt. 5 [JA-545]. Thus, a source can emit extremely high NOx levels on any given
day, causing or contributing to violations of the 8-hour ozone standard in the nonattainment area
where it is located, as long the total tonnage of emissions over the entire ozone season is within
the allowance level. See 63 Fed. Reg. 57460 [JA-111]. Further, a source can save or “bank” an
unlimited number of allowances and use them at any time, thus enabling the source to pollute at
extremely high levels for weeks or months. 63 Fed. Reg. 57366 [JA-108]. Finally, the NOx SIP
call does not mandate NOx reductions during the other seven months of the year, whereas RACT
imposes year-round control obligations.

EPA’s waiver of NOx RACT for sources covered by the NOx SIP call conflicts with the
Act’s express terms. Section 172(c)(1) requires each nonattainment area plan to provide for “such
reductions in emissions from existing sources in the area as may be obtained through the adoption”
of RACT (emphasis added). Likewise, §182(b)(2) requires plans for moderate and above ozone
nonattainment areas to “require the implementation of reasonably available control technology”
under §172(c)(1) with respect to various specified categbries of VOC sources and “all other major
stationary sources of VOCs that are located in the area.” §182(b)(2)(C)(emphasis added).
Although referring to major sources of VOCs, §182(b)(2)(C) also applies to major sources of NOx
by virtue of §182(f), which extends requirements for major VOC sources to major NOx sources as
well except where EPA grants an area-specific exemption. Thus, Congress plainly directed that
nonattainment plans require RACT at existing sources within each nonattainment area. It did not
allow states to avoid that requirement by relying on controls at sources located outside the

nonattainment area, including those in other states hundreds of miles away. Cf. New York v. EPA,
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443 F.3d 880, 889-90 (D.C. Cir. 2006)(EPA cannot substitute market-based methods of controlling
pollution for Congressionally mandated methods).

EPA tries to obscure its violation of the statutory RACT mandate by asserting that it deems
a source’s participation in the NOx SIP call program to constitute RACT. 70 Fed. Reg. 71656-57
[JA-381-382]. As noted above, at the time of the 1990 CAA Amendments, EPA had long defined
RACT as“‘the lowest emission limitation that a particular source is capable of meeting by the
application of control technology that is reasonably available considering technological and
economic feasibility.” 70 Fed. Reg. 71652 n.57 [JA-377n.57](emphasis added). Thus, RACT
requires the lowest emissions limit that a particular factory or power plant is capable of meeting
considering the relevant factors, not a collective emission limitation for an entire class of sources
located across 22 states and the District of Columbia. EPA cannot possibly claim that all sources
covered by the NOx SIP call necessarily comply with RACT when the SIP call allows many of
those sources to have no pollution controls at all or even to increase emissions.

EPA’s position is also fatally flawed because, under the phase 2 rule, states need not even
evaluate whether a source covered by the NOx SIP call has installed controls constituting RACT.
70 Fed. Reg. 71617 [JA-342](“The State need not perform a NOx RACT analysis for sources
subject to the State’s emission cap-and-trade program...meeting the NOx SIP Call requirements™).
Thus, no matter how dirty and uncontrolled the pollution from a factory or power plant, EPA’s rule
leaves the states free to pretend that the source has controls providing the “lowest emission
limitation” without even considering whether lower emission could in fact be reasonably achieved.
This is what EPA deems to be RACT. Such an approach is unlawful and arbitrary in the extreme.
It is unlawful because it waives statutory RACT mandates by authorizing states to ignore them all

together. And it is arbitrary and capricious because it predetermines without any factual basis
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whatsoever that emission levels at specific sources — whether uncontrolled or poorly controlled —
constitute RACT. See, e.g., BP West Coast Products v. FERC, 374 F.3d 1263, 1275 (D.C. Cir.
2004)(arbitrary and capricious for agency to “deem” rate to be just and reasonable without
conducting any substantive review of the relevant factors); Cement Kiln Recycling Coalition v.
EPA, 255 F.3d 855, 866 (D.C. Cir. 2001)(agency must demonstrate relevant point with

“substantial evidence—not mere assertions”).

IIT. EPA’S RACT WAIVER FOR SOURCES COVERED BY THE CLEAN AIR
INTERSTATE RULE IS ILLEGAL AND ARBITRARY

In 2005, EPA promulgated a second program, the Clean Air Interstate Rule (CAIR), to
further address interstate air pollution in the East. 70 Fed. Reg. 25162 (2005)[JA-853]. CAIR
sets new statewide NOx emission caps for 25 states and the District of Columbia, effectivg
January 1, 2009 (“phase 1 caps), with more stringent second phase caps effective in 2015. d.
CAIR operates much like the NOx SIP call, and will generally supplant the NOx SIP call when
the phase 1 caps take effect.. There are two sets of CAIR NOx caps in each phase: an ozone
season cap (similar to the NOx SIP call cap) and an annual cap. States can meet their statewide
caps by issuing allowances to NOx sources, and a source can choose to buy allowances from
other sources rather than limit its emissions. Interstate trading of CAIR allowances is limited to
electric generating units (EGUs) at large power plants.

EPA’s final rule provides for waiver of RACT for EGUs subject to CAIR (hereinafter,
“CAIR-RACT waiver”), a waiver that violates the Act for the same reasons as EPA’s RACT
waiver for NOx SIP call sources.

A. RACT Waiver for EGUs Covered by CAIR Violates Act’s Express Mandates

As with the NOx SIP call, EPA’s rule allows EGUs covered by CAIR to avoid installing

any pollution controls at all, or even increase emissions, as long as EGU operators buy sufficient
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allowances from other sources — sources that can be located a thousand miles away in another
state. Thus, the rule unlawfully waives the Act’s express mandates for RACT controls “at a
minimum” on existing sources “in” each nonattainment area. §§172(c)(1); 182(b)(2)(C).
Moreover, EPA’s rule allows states to avoid even evaluating (with one narrow exception discussed
below) whether an EGU covered by CAIR has in fact installed controls constituting RACT. 71 Fed.
Reg. 75907[JA-890]. As with the NOx SIP call, that approach unlawfully authorizes states to
ignore the Act’s RACT mandates all together, and arbitrarily predetermines without any factual
basis whatsoever that emission levels at specific EGUs — whether uncontrolled or poorly controlled
— constitute RACT. See pp.22-23, supra.

B. CAIR Does Not Equate to RACT

EPA tries to claim that CAIR “constitutes” RACT for EGUs covered by CAIR, but as
with the NOx SIP call, the claim lacks any legal or rational foundation.

1. EPA cannot substitute its policy preferences for Congress’ mandates

EPA asserts that “the term ‘reasonable’” allows for consideration of benefits from region-
wide cap-and-trade programs like CAIR, which EPA feels is more efficient than requiring
source-specific RACT. 72 Fed. Reg. 31732-33[JA-907-08]. Section 172(c)(1), however, does
not require “reasonable” emission reductions, but “such reductions in emissions from existing
sources in the area as may be obtained through the adoption, at a minimum, of reasonably
available control technology”(emphasis added). Likewise, §182(b)(2) requires
“implementation of reasonably available control technology” with respect to “all” major sources
“that are located in the area.” Thus, the statute mandates application of control technology that is

reasonably available: It does not contain the word “reasonable” at all, much less authorize EPA
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to substitute its view of a “reasonable” approach to the one specified by Congress. Sierra Club,
294 F.3d at 161.

2. EPA’s claims that CAIR performs “better” than RACT are legally irrelevant
and arbitrary

In its reconsideration rulemaking, EPA created an analysis purporting to show that CAIR
alone would achieve greater NOx reductions than RACT alone within some nonattainment areas.
71 Fed. Reg. 75909[JA-892]. This analysis is not only legally irrelevant (because the Act does
not give EPA the option of supplanting RACT with CAIR), but fundamentally flawed. First, the
analysis assumes that the level of control constituting RACT would be identical at every EGU in
every nonattainment area, an assumption that conflicts with the longstanding definition of RACT
as an emission limitation determined by what each “particular source” is capable of achieving.
72 FR at 31733-34, 31737.

Second, EPA compared only total annual and seasonal NOx emissions under CAIR
Versus RACT, not daily emissions. This omission is critical because RACT for EGUs is
typically set as a daily or hourly NOx limit during the ozone season, so as to protect against high
short-term emissions that contribute to violations of the 8-hour standard. £.g., 6 N.Y.Comp.
Codes R.R. 227-2.4, 227-6(b). In contrast, CAIR allows an EGU to emit extremely high NOx
levels on any given day, contributing to local violations of the 8-hour ozone standard, as long the
total tonnage of emissions over the entire ozone season is within allowance levels. Thus, EPA’s
analysis does not show that CAIR is in fact “better” than RACT in reducing peak emissions that
cause or contribute to local violations of the 8-hour ozone standard in individual nonattainment
areas.

Third, EPA irrationally assumed that RACT would consist solely of weak combustion

controls discussed in a 1992 guidance document. 72 Fed. Reg. 31733-34[JA-908-09]. This
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outdated guidance did not even consider add-on pollution controls that actually clean up NOx
emissions, such as selective non-catalytic reduction (“SNCR”) and selective catalytic reduction
(“SCR?), controls that, according to the Congressionally-established Ozone Transport
Commission (OTC), “are both ‘reasonable’ and ‘available’ air pollution control technologies
which are proven in practice and widespread in application.” OAR-2003-0079-1055.1 at 4[JA-
1057]. OTC and other commenters noted that these controls cost about $4,500 per ton of NOx
reduced, a level consistent with reasonably available control costs in northeastern states, and far
below the $10,000 per ton found reasonable by the President in 1997 and in actual SIPs. /d.;
OAR-2003-1064.1 at S[JA-1066]. EPA’s only response was to baldly assert that $1,500 per ton
was an appropriate cost for RACT controls and that its aged guidance was adequate, without any
supporting analysis whatsoever. 72 Fed. Reg. 31734[JA-909]. EPA’s failure to address the
substance of comments and strong evidence that its RACT assumptions were wrong renders its
analysis arbitrary and capricious. Tesoro Alaska Petroleum Co v. FERC, 234 F.3d 1286, 1294
(D.C. Cir. 2000)(agency’s failure to respond meaningfully to the evidence renders its decision
arbitrary and capricious).

Fourth, even if valid, EPA’s analysis shows that in a number of nonattainment areas,
CAIR actually would result in higher ozone season NOx emissions than would RACT. OAR-
2203-0079-1046 at 12[JA-1044]. EPA tried to paper over this major flaw by changing the
presumption that CAIR constitutes RACT in such areas into a “rebuttable” one. 72 Fed. Reg.
31730[JA-905]. But the default position in such areas is still that CAIR constitutes RACT, a
position the state need not question unless asked to by commenters or EPA. Id. 31734[JA-909].
This “rebuttable” presumption that CAIR is better than RACT is truly preposterous given that it

applies in areas where EPA’s own analysis purports to show that RACT will achieve greater
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emission reductions than CAIR. Consolidated Rail Corp v. STB, 93 F.3d 793, 799 (D.C. Cir.
1996)(agency cannot draw inferences not supported by the facts)

3. EPA’s other attempts to justify CAIR as RACT lack merit

EPA also asserts that CAIR will result in EGUs installing controls on “the maximum total
capacity on which it is feasible to”” do so by 2009 (the year by which RACT controls would be
required under EPA’s rules). 72 Fed. Reg. 31732[JA-907]. Although poorly explained, EPA
apparently relies on an analysis in the CAIR rulemaking on the availability of boilermakers to
install emission controls at EGUs. Id. That analysis, however, nowhere concluded that CAIR
would result in EGUs installing controls on the “maximum total capacity on which it is feasible
to do so” by 2009. To the contrary, EPA concluded that “there are ample boilermakers available
with a large contingency factor to support the predicted levels of CAIR retrofits” in phase I of
CAIR. 70 Fed. Reg. 25220[JA-879].

Moreover, a national forecast of boilermaker availability could hardly justify a RACT
waiver for all EGUs in every nonattainment area covered by CAIR. A RACT determination is
based on whether additional controls are in fact reasonably available for the particular source at
issue. JA-377n.57. That determination requires a case-by-case inquiry that EPA completely
failed to make here, and that its rules let states avoid as well. EPA’s rule lets an EGU remain
totally uncontrolled as long as it buys enough CAIR allowances, even if the source can in fact
easily purchase and install controls — indeed, even if there is a supplier of the controls in the very
same city that is ready, willing and able to install them. Such an approach illegally and

arbitrarily dispenses with the RACT mandate.
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IV. EPA’S WAIVER OF THE ACT’S MANDATE FOR A 15% EMISSIONS CUT IS
UNLAWFUL AND ARBITRARY

The Act requires Subpart 2 areas classified moderate and above to submit “rate of
progress” (“ROP”) plans providing for a 15% cut in VOC emissions “from baseline emissions.” .
§182(b)(1). For the 8-hour ozone standard, EPA defines “baseline emissions” to be total VOC
emissions in the nonattainment area in the year 2002. 70 Fed. Reg. 71637 [JA-362];
§182(b)(1)(B).6 The 15% emission cut in 2002 emissions must be achieved within six years —
i.e., by December 31, 2008. Id. 71639 [JA-364]; §182(b)(1)(A)().

For numerous nonattainment areas, however, EPA’s rule illegally abrogates this mandate.
Specifically, EPA’s rule waives the requirement for a 15% emission cut between 2002 and 2008
in any 8-hour nonattainment area where EPA approved a 15% ROP plan for the 1990-96 period
under the 1-hour standard. EPA’s rule allows such areas to entirely forego plans for the 2002-
2008 period — indeed, they do not have to achieve any specified emission cuts at all during that
period. Instead, they can rely on the fact that they prepared plans to achieve a 15% emission cut
from a 1990 baseline by 1996.

The effect of this illegal waiver is to allow the affected areas to forego significant
additional pollution cuts that would otherwise be required. See, e.g., OAR-2003-0079-0996 at
17-22 [JA-684-689]. In the Chicago ozone nonattainment area, for example, waiver of the 15%
emission cut requirement is expected to allow more than 2700 tons of VOC emission than would
otherwise be permitted. 7d. 21 [JA-688]. EPA’s rule produces this unlawful and irrational result

by allowing the affected areas to rely on decade-old plans aimed at achieving cuts from an

% Under certain conditions, EPA’s rule allows states to use a later baseline year if adequately
justified to EPA. 70 Fed. Reg. 71637 [JA-362].
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outdated and inapplicable baseline, rather than achieving new reductions from the 2002 baseline
that EPA itself says is the applicable one for the 8-hour standard.

EPA’s waiver of the 15% ROP mandate violates the Act’s express terms. Section
182(b)(1)(A)(i) requires SIPs for moderate and above ozone nonattainment areas to provide for
VOC emission reductions “of at least 15 percent from baseline emissions” within six years
(emphasis added). EPA itself defines “baseline emissions” for purposes of the 8-hour ozone
standard as emissions in 2002, not 1990. 70 Fed. Reg. 71637 [JA-362].7 Moreover, the Act
requires achievement of the 15% emissions cut “within 6 years affer” the baseline year — that is,
between 2002 and 2008 for the 8-hour standard. §182(b)(1)(A)(i)(emphasis added). Congress
plainly wanted to ensure forward progress in cutting emissions by set amounts from the time an
area is designated and classified as nonattainment for a given standard. Reductions achieved
between 1990 and 1996 plainly do not meet that requirement as to areas first designated
nonattainment for the 8-hour standard in 2004.

EPA asserts that it can read the Act to require achievement of a 15% emission cut “only
once for a given area.” 70 Fed. Reg. 71634[JA-359]. Such a reading is simply untenable,
however, given that the agency also construes the statute as resetting the baseline year to 2002
for purposes of implementing the 8-hour standard. Given that the baseline year is now 2002,

then all moderate and above arcas must achieve a 15% emissions cut “from” emissions in that

" The Act initially set a 1990 baseline for purposes of implementing the 15% ROP requirement in
areas designated 1-hour nonattainment in 1990. §182(b)(1)(B). For areas first designated
nonattainment affer 1990, however, the Act effectively provided for a restarting of the statutory
clocks at the time of the new designation. §181(b)(1). Consistent with this “restarting the clock™
approach, EPA reset the baseline for 8-hour ROP plans to 2002, a year roughly corresponding to
the time that areas were first designated nonattainment for the 8-hour standard. 70 Fed. Reg.
71637 [JA-362]. Nonattainment designations for the 8-hour standard actually occurred in 2004,
but EPA chose 2002 as the baseline because that was the most recent year for which most states
had complete emissions data. Id.
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year, and “after” that year. §182(b)(1)(A). Reductions in the 1990-96 period simply do not and
cannot meet such a requirer‘nent.8

EPA further tries to justify its selective waiver of the 15% ROP requirement on grounds
of providing greater “flexibility” to the affected areas in choosing which emissions to cut and
when. 70 Fed. Reg. 71634[JA-359]. The agency claims that a number of affected areas have a
greater need to reduce NOx as opposed to VOC emissions, and that the waiver would somehow
facilitate better targeting of control efforts. However, EPA cannot override an express statutory
command “simply by asserting that its preferred approach would be better policy.” Engine Mfrs
Ass'nv. EPA, 88 F.3d 1075, 1089 (D.C. Cir. 1996). Congress expressly mandated that SIPs
provide for a minimum 15% cut in VOC emissions, leaving EPA without discretion to adopt
alternate approaches. Whitman, 531 U.S. at 484 (Subpart 2 of CAA “eliminate[d] regulatory
discretion” that EPA previously had and “prescribed large parts of [nonattainment programs] by
law”). In any event, there is nothing in the statute precluding states from achieving NOx
emission cuts while they are also achieving the required VOC cuts.

EPA’s approach is also arbitrary and capricious. If2002 is indeed the appropriate baseline
or starting point for measuring progress toward meeting the 8-hour standard, then there is no

rational basis for allowing a select group of nonattainment areas to rely on a different baseline from

8 EPA’s position is also hopelessly inconsistent with its reading of the Act’s additional ROP
requirements for serious and above areas. For such areas, the Act requires continuing 3% annual
emissions cuts, after the initial 15% cut, until the area attains the standard. §182(c)(2)(B). Yet
EPA does not read the Act as excusing such 3% continuing emission cuts for serious and above
8-hour nonattainment areas merely because they may have had plans under the 1-hour standard
to achieve continuing (i.e. post-1996) cuts of 3%/yr from a 1990 baseline. Instead, EPA requires
such areas to provide for new 3% annual reductions from the new 2002 baseline. 70 Fed. Reg.
71634[JA-359]. Thus, EPA does not read the statute as allowing achievement of these emissions
cuts “only once” after 1990. There is no basis for reading the statute any differently as to the
initial 15% ROP requirement.
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the distant past. Indeed, EPA’s own analysis concedes the irrationality of such a position. In
response to a comment arguing that 1990 should be the baseline for all rate of progress plans under
the 8-hour standard, EPA took the position that such an approach would be unreasonable:

We disagree with the commenters who urged use of the 1990

inventories as the baseline for planning for the 8-hour NAAQS. Use of

the 1990 baseline would be unreasonable now since it would have to be

substantially recalculated due to changes in emission calculating

methodologies. . . . Finally, we believe that reliance on emissions reductions

that may have occurred well before 8-hour designations and classifications

should not be counted as making progress toward attainment.
70 Fed. Reg. 71638 [JA-363](emphasis added). The very same rationale defeats EPA’s attempt
to let some states rely on 1990-96 emissions reductions to satisfy requirements for post-2002
progress toward attainment of the 8-hour standard. A4ir Transport Assn v.> DOT, 119 F.3d 38, 43,
amended on other grounds, 129 F.3d 625 (D.C. Cir. 1997)(agency action arbitrary and capricious

where based on internally inconsistent rationale)

V. EPA’S RULE ILLEGALLY WAIVES MANDATORY ANTI-POLLUTION
REQUIREMENTS IN AREAS TEMPORARILY MEETING STANDARDS

As discussed above, the Act expressly requires plans for moderate and above ozone
nonattainment areas to provide fér a15% ‘cut in ozone forming emissions within 6 years of
nonattainment designation, and plans for serious and above areas to provide for 3% annual
emission cuts thereafter. §§182(b)(1), (¢)(2)(B). The Act further mandates that all
nonattainment plans contain contingency measures to kick in automatically if the area fails to

timely meet emission reduction targets or attain standards by the statutory deadline. §§172(c)(9),
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182(c)(9). Plans containing the required progress and contingency provisions must be submitted
within 3 years of the date an area is designated nonattainment. §§172(b), 182(b)(1)(A)(i).9

Contrary to the Act’s express terms, EPA’s phase 2 rule waives the above (and other)
planning requirements for nonattainment areas that temporarily come into compliance with
ozone standards. Among other things, the rule waives the Act’s mandate for submission of
percentage reduction plans and contingency measures in areas that happen to be meeting ozone
standards when those submissions are due. This “clean data” waiver applies regardless of
whether the area’s compliance with standards is only temporary, and without regard to the area’s
history of ozone violations.

EPA has no authority whatsoever to waive express mandates of the statute in this manner.
The provisions mandating submission of plans providing for percentage emission cuts and
contingency plans contain no exceptions for situations where an area is temporarily meeting
standards. There is a statutory éxception from the 15% emissions cut requirement, but that
exception — set out in §182(b)(1)(A)(ii) - applies only where the plan for the area contains an
array of strong pollution control measures, including stringent measures ordinarily required only
in “extreme” areas. EPA’s clean data waiver does not require any of these measures, and in fact
does not even purport to rely on §182(b)(1)(A)(ii). Rather, EPA ciaims extra-statutory authority
to waive statutory mandates based on its view that such waivers are “appropriate” as a policy
matter. 70 Fed. Reg. 71645/2 [JA-370]. This Court has repeatedly held, however, that EPA

cannot override the Act’s express commands based on the agency’s policy preferences on how to

® The Act allows up to four years from nonattainment designation for submission of the post-
15% progress plans for serious and above areas, but EPA has decided to require submission of
these plans within 3 years of designation. §182(c)(2); 70 Fed. Reg. 71700/3 [JA-425].
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“better” advance Congress’ purposes. E.g., Friends of the Earth, 446 F.3d at 146; Sierra Club,
294 F.3d at 161; Engine Mfrs., 88 F.3d at 1089.

Congress did provide a specific path for nonattainment areas to avoid implementing
further controls once they have attained standards: namely, redesignation to “attainment.”
Pursuant to §107(d)(3)(E) of the Act, however, EPA “may not promulgate a redesignation of a
nonatfainment (or portion thereof) to attainment” unless five specific requirements are met: 1)
EPA finds that the area has attained the standard; 2) EPA Has fully approved the SIP for the
area; 3) EPA determines “that the improvement in air quality is due to permanent and
enforceable reductions in emissions resulting from implementation of the applicable
implementation plan and applicable Federal air pollution control regulations and other permanent
and enforceable regulations”; 4) EPA has fully approved a “maintenance” plan pursuant to
§175A —that is, a plan with sufficient measures to ensure compliance with standards will be
maintained for at least 10 years; and 5) the State containing such area has met all the
requirements applicable to the area under §110 of the Act and Part D.

Section 175A of the Act further makes absolutely clear that all of the Act’s requirements
for nonattainment areas continue to apply until a nonattainment area has an approved
maintenance plan and is redesignated to attainment. Specifically, §175A(c) provides that “[u]ntil
such [maintenance] plan revision is approved and an area is redesignated as attainment for any
area designated as a nonattainment area, the requirements of this part shall continue in force
and effect with respect to such area”(emphasis added). The reference to “this part” is to Part D
of Title I, which encompasses §175A and all of the nonattainment area requirements, including
the Subpart 2 mandates for specific percentage emission cuts and contingency measures. Thus,

the Act’s express terms prohibit lifting any of the statutory requirements for a nonattainment area
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unless and until the area has met all of the prerequisites for redesignation to attainment.
Congress directed that the mandatory clean air regimen for nonattainment areas must remain in
effect until the area shows not only that it is currently meeting standards, but that compliance is
due to permanent and enforceable measures (i.e., it is not a fluke due to unusual weather or

" economic conditions), and that the area will stay in compliance for at least the next ten years.

EPA’s “clean data” policy is nothing more than an unlawful attempt to circumvent the
Act’s redesignation provisions. The policy waives mandatory pollution control requirements
based solely on an area’s current air quality, without requiring the area to also show — as
mandated by Congress — that it has met all of the Act’s applicable requirements, that air quality
improvement is due to permanent and enforceable measures, and that the area has in place
measures to ensure that the air will stay clean for at least 10 years. Given that Congress
established such explicit prerequisites for lifting the Act’s mandatory requirements for
nonattainment areas, EPA is completely without authority to invent a new path for lifting those
requirements that abrogates the very prerequisites Congress put in place. Sierra Club, 294 F.3d
at 160-61(where Congress had explicitly provided narrow relief from Act’s deadlines for area
impacted by air pollution from other states, EPA could not by policy authorize additional
deadline relief).

EPA tries to justify its clean data policy not on the basis of any statutory authorization,
but on the basis of its perception of statutory purpose. The agency claims that the purpose of the
requirements for percentage emissions cuts and contingency measures is to “bring an area into
attainment,” and that once an area is meeting the standard, no purpose is served in requiring
continued adherence to the statutory planning requitements. 70 Fed. Reg. 71645/2 [JA-370].

EPA cannot write mandatory requirements out the statute, however, based on its view of what is
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or is not appropriate to achieve Congress’ purposes. The language of the statute itself sets out
Congress’ chosen path for achieving its purposes, and EPA has no power to substitute its
preferred approach for that set by Congress. Sierra Club, 294 F.3d at 161 (EPA “may not
disregard ‘the Congressional intent clearly expressed in the text [of the CAA] simply by
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asserting that its preferred approach would be better policy.””). In any event, EPA’s
characterization of Congress’ purpose is simply incomplete. Although Congress plainly wanted
to bring nonattainment areas into attainment, it just as plainly wanted to ensure that they would
stay in attainment. That is why Congress prohibited any lifting of the Act’s mandatory control
requirements unless and until a state proved not only that an area’s air was currently clean, but
that a plan was in place to ensure that the air would remain clean.

Moreover, the whole purpose of requiring plans to contain contingency measures (a
requirement that is also waived under EPA’s clean data policy) is to ensure that progress and
attainment failures are corrected if and when they occur. They are akin to an insurance policy
for clean air. EPA’s waiver of the contingency measure requirement based on temporary
attainment defeats the very purpose of that requirement, just as would dropping health insurance
coverage merely because someone happens to be healthy at the time.

Although neither EPA nor the Court can second-guess Congress’ policy choices or its
means for achieving them, NRDC notes that Congress’ concern about ensuring that areas would
stay in attainment was well founded. A number of communities have recorded periods of “clean
data” in the past, only to subsequently fall back into nonattainment. According to EPA’s Office
of Inspector General, a prior informal version of EPA’s clean data policy (effectively the same as
the one now adopted in the phase 2 rule) allowed a number of nonattainment areés to suspend

their development of ROP plans under the 1-hour standard when data showed they were then
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meeting that standard. OIG Report 20 [JA-593]. However, four of these areas subsequently
violated the 1-hour standard again. Id. “ROP development then had to be re-started and, as a
result, emission control plans for these areas were delayed.” Id. It turned out that the temporary
attainment of the 1-hour standard in these areas was due to changes in meteorological conditions,
rather than permanent and enforceable emission reductions. Id. Thus, EPA’s attempt to
circumvent the statutory redesignation process is not only patently illegal, but also contrary to
the Act’s public health purposes.

EPA seeks support from a few cases in other circuits that have purportedly upheld EPA
actions applying the clean data policy.10 Whatever the holdings in those cases, however, this
Court has consistently rejected EPA attempts to override explicit statutory mandates. See, e.g.,
Sierra Club, 294 F.3d at 160-61. The law in this Circuit is to apply the text of a statute precisely
as written “absent an extraordinarily convincing justification.” Appalachian Power Co. v. EPA,
249 F.3d 1032, 1041 (D.C. Cir. 2001). This Court will not depart from clear statutory
requirements except in those “rare cases [in which] the literal application of the statute will
produce a result demonstrably at odds with the intentions of its drafters.” Engine Mfrs., 88 F.3d
at 1088. As shown above, far from being demonstrably at odds with Congressional intent,
requiring continued adherence to the Act’s express mandates for nonattainment areas until such
areas are formally redesignated to attainment is precisely what Congress had in mind.

Moreover, to the extent other courts have allowed EPA to abrogate the Act’s express

mandates, they are inconsistent with Whitman v. American Trucking Assns, 531 U.S. 457, 484-85

1970 Fed. Reg. 71645/2 [JA-370] citing Our Children’s Earth Foundation v. EPA, No 04-73032
(9" Cir. 6-28-05); Sierra Club v. EPA, 375 F.3d 537 (7" Cir. 2004); Sierra Club v. EPA4, 99 F.3d
1551 (10" Cir. 1996). The 9" Circuit case is an unpublished memorandum not available even
on that Court’s website. The 7™ Circuit case did not uphold the clean data policy, but rather
addressed only the requirements for formal redesignation to attainment.
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(2001). There, the Supreme Court expressly rejected an EPA attempt to circumvent Subpart 2’s
express mandates for 8-hour ozone nonattainment areas (mandates that include the percentage
reduction and contingency measure requirements). The Court held that Subpart 2 “prescribed
large parts of [nonattainment programs] by law,” and that the agency was powerless “to render
Subpart 2’s carefully designed restrictions on EPA discretion utterly nugatory.” Id. The same
holds true here.

VI. EPA’SRULE ILLEGALLY ALLOWS WAIVER OF THE ACT’S LIMITS ON
POLLUTION FROM NEW AND MODIFIED MAJOR SOURCES

In every area designated nonattainment for clean air standards, the Act requires special
limitations on construction and modification of factories and power plants (“sources”) that emit
major amounts of the pollutants of concern. §172(c)(5); §173, 42 U.S.C. §7503. These “new
source review” (“NSR”) provisions require sources to install state-of-the-art emission controls and
compensate for emission increases with greater offsetting reductions (“offsets”). Id. §173. NSR
restrictions are to be implemented through a preconstruction permit program included in each state’s
SIP. Where a state’s SIP lacks an adequate NSR program, major new sources must obtain permits
under federal NSR regulations set out in 40 CFR Part 51, Appendix S, §IV (“Appendix S”).

The EPA rule at issue here illegally authorizes case-by-case waivers of NSR where
permitting is governed by Appendix S. Waivers are allowed for all NAAQS pollutants (not just
ozone precursors) as long as the attainment deadline has not yet passed. /d. Appendix S §VI (2007).
As detailed below, such waiver authority violates the Act.

A. The Act Does Not Authorize Waiver of NSR in Nonattainment Areas

The Act’s requirement for NSR in nonattainment areas is unambiguous and absolute.
Section 172(c)(5) expressly requires each nonattainment area to “require permits for the

construction and operation of new or modified major stationary sources anywhere in the
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nonattainment area, in accordance with section 173” (emphasis added). Section 173 in turn sets
out preconditions for NSR permits, including requirements for offsets and state-of-the art emission
controls (referred to as “lowest achievable emission rate” or “LAER”). The Act’s ozone-specific
provisions mandate NSR permits “in accordance with §§172(c)(5) and 173 ... for the construction
and operation of each new or modified major stationary source” to be located in the area.
§§182(a)(2)(C)(i)(emphasis added). Indeed, Congress mandated that NSR requirements be made
progressively more stringent for higher classification ozone nonattainment areas. For example,
moderate areas must apply NSR to sources with emission of 100 tons per year or more, and must
require emissions offsets of at least 1.15 to 1, while serious areas must extend NSR to 50 ton-per-
year sources and require offsets of 1.3 to 1. §§182(b)(5), (d)(2). See also §§187(c)(1) and
189(b)(3)(extending NSR to 50 and 70 ton-per-year sources in higher classification carbon
monoxide and particulate matter nonattainment areas respectively).

Nowhere does the Act provide any sort of general authority to waive NSR requirements.
Where Congress has intended to allow exceptions to NSR requirements, it has expressly said so.
For example, §173(a)(1)(B) provides for an alternative to the offset requirement for sources located
in certain economic development zones. Sections 182(d)(2) and (e)(1)&(2) allow for lowering of
required offset ratios under narrowly defined circumstances. By stating the NSR mandate in broad
terms and allowing only specifically defined exceptions, Congress made crystal clear that additional
exceptions are not allowed.

B. EPA’s Attempts to Justify the Waiver Rule Are Meritless

EPA asserts that its regulatory Appendix S is a gap filler to ensure that NSR applies in
nonattainment areas not yet covered by approved SIP NSR programs. 70 Fed. Reg. 71678[JA-403].

But that hardly justifies authorizing case-by-case NSR waivers in the affected areas. EPA itself has
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correctly read the Act as requiring NSR protections to apply immediately once an area is designated
nonattainment. 68 Fed. Reg. 32843[JA-266](“As of the date areas are designated attainment or
nonattainment under the 8-hour standard, major NSR will apply under the standard”). Because
there is no provision for case-by-case NSR waivers in the Act, EPA has no authority to allow them,
whether in a state’s SIP or under Appendix S.

EPA incorrectly asserts that the waiver rule “is consistent with” a requirement in
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§110(a)(2)(C) of the Act that preconstruction permitting be implemented “‘as necessary to assure
that the [NAAQS] are achieved.”” 72 Fed. Reg. 31744[JA-919]. The agency implies that this
language somehow allows NSR waivers that do not jeopardize attainment. But the entire relevant
passage from §110(a)(2)(C) requires “a program to provide for ...regulation of the modification and
construction of any stationary source within the areas covered by the plan as necessary to assure that
[NAAQS] are achieved, including a permit program as required in parts C and D of this
subchapter” (emphasis added). The permit program required in part D is the NSR program
mandated in §§172(c)(5) and 173, a program that plainly does not allow for waiver of NSR
requirements.

Moreover, Appendix S allows waiver of NSR requirements as long as the new source “will
not inferfere with the attainment date,” 70 Fed. Reg. 71704[JA-429](emphasis added), a far cry
from assuring that standards are actually “achieved” as required by §110(a)(2)(C). EPA itself stated
during the instant rulemaking that, absent safeguards EPA chose not to adopt, the Part D NSR
protections are in fact “necessary” to ensure attainment of the NAAQS. 68 Fed. Reg. 32848[JA-

* 217]. The National Association of Clean Air Agencies, representing almost all of the nation’s state

and local agencies responsible for implementing the Act, specifically commented that EPA’s waiver

rule would “jeopardize state and local attainment plans and put the public at increased risk of
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breathing unhealthy air beyond the deadlines for attainment.” OAR-2003-0079-1069.1 at 6[JA-
1082].

EPA further tries to justify these waivers as providing greater “flexibility” to the states. 70
Fed. Reg. 71681[JA-406]. But EPA’s policy preference for flexibility plainly cannot override
express Congressional mandates. South Coast, 472 F.3d at 894-95 (EPA’s desire to providé greater
flexibility conflicts with language and intent of 1990 Amendments to Act).

Unable to identify a lawful basis for its waiver rule, EPA disingenuously claims that
Appendix S has long allowed such waivers, and that the only changé in the rulemaking here was to
provide for public notice prior to granting them. 72 Fed. Reg. 31745-46[JA-920-21]. But applying
a flatly invalid statutory interpretation for several years cannot “transform it into a reasonable
interpretation.” F.J. Vollmer Co. v. Magaw, 102 F.3d 591, 598 (D.C. Cir. 1996). Moreover, while
the prior version of Appendix S did have a waiver provision, the effect of that provision was far
more limited than the one challenged here. Pursuant to 40 C.F.R. §52.24(k)(2004), the previous
Appendix S applied for no more than 18 months after an area was designated nonattainment, after
which the rule barred construction and modification of major new sources entirely until a state’s
NSR SIP was approved. 40 C.F.R. §§52.24(a)-(c), (k)(2004). In the rulemaking challenged here,
however, EPA removed the 18 month limit, and instead allowed Appendix S, as well as the waiver
authority thereunder, to apply for as long as a state fails to obtain approval for its own NSR SIP. 40
C.F.R. §52.24(k)(2007); 70 Fed. Reg. 71677]JA-402](“We have revised §52.24(k) to allow States
to issue permits under appendix S from designation until the SIP is approved, even if this exceeds
18 months™). Thus, EPA’s rule converts what was a very short-term waiver authority into one that

can last for years, as long as the state does not have an approved NSR SIP, with the attainment
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deadline being the only outside limit (a deadline that, for ozone, can range from 3 to 20 years after
designation, JA-306). The result is a substantially weaker rule that flouts the Act’s express terms.'!
Equally groundless is a related EPA claim that the agency did not reopen the waiver issue
for comment in the instant rulemaking. 72 Fed. Reg. 31745-46[JA-920-21]. As evidenced above,
EPA plainly did reopen the waiver provision by dramatically expanding its scope and effect.
Kennecott Utah Copper Corp v. Department of Interior, 88 F.3d 1191, 1226-27 (D.C. Cir.
1996)(agency reopens rule if it significantly alters the rule’s effect by amending related rules).
Moreover, in the instant rulemaking, EPA specifically proposed to remove the general waiver
language from Appendix S entirely, and replace it with a “transitional” program that would only
allow relief from NSR in a limited group of areas that, among other things, submitted plans by 2004
adequate to attain standards by 2007. 68 Fed. Reg. 32846-48]JA-269-71]. EPA expressly stated
that NSR waiver authority should not extend to other areas because “we do not believe that areas
not meeting the transitional approach would be able to ensure that they were implementing an NSR
program ‘as necessary’ to ensure the attainment of the NAAQS....” Id. 32848. Although EPA
ultimately decided not to adopt the “transitional” program, the agency’s proposal to repeal the

general Appendix S waiver authority as part of the package plainly opened the issue anew.'> Edison

" EPA’s failure to set any time limit on Appendix S waiver authority (other than the attainment
date) also undermines the agency’s gap-filling rationale for the rule. Appendix S now purports to
allow waiver of NSR long after the statutory deadlines for states to submit adequate NSR SIPs to
EPA. For ozone nonattainment areas, those NSR SIPs were due no later than two years after
designation as nonattainment (2006 for 8-hour ozone nonattainment areas). §182(a)(2)(C). Yet
EPA’s revised Appendix S allows NSR waivers long after that, right up to the attainment
deadline, which for ozone can be a decade or more later. Thus, the rule unlawfully and
arbitrarily allows waiver of NSR for years after the time that Congress required states to have
fully adequate NSR programs (with no waivers) in place.

"2 EPA tries to make much of the fact that § VI of Appendix S, the section that specifically
authorizes the waivers, was left unchanged by the final rule (except for addition of a notice
provision). 72 Fed. Reg. 31745-46[JA-920-21]. As shown above, that argument not only ignores
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Electric Institute v. EPA, 966 F.2d 326, 332 (D.C. Cir. 1993)(agency reopens rule when it expressly

advances an alternative approach, even if alternative is ultimately rejected).

C. The Revised Rule Con;titutes Illegal Backsliding

As noted above, EPA’s rule substantially weakens the Appendix S NSR program by
allowing NSR waivers for much longer periods than before. Such a relaxation of NSR requirements
violates the Act’s antibacksliding provision, §172(¢). As construed by this Court, that provision
precludes EPA from relaxing NSR and other control requirements that applied in nonattainment
areas prior to EPA’s adoption of the 8-hour ozone and PM2.5 standards in 1997. South Coast,
472 F.3d at 900-02. Because EPA’s rule here substantially weakens the Appendix S NSR
program from the pre-1997 version (see 40 C.F.R. §52.24(k)(1996)), it flatly violates §172(e)
and contravenes this Court’s South Coast decision.

VII. THE RULE ILLEGALLY AND ARBITRARILY ALLOWS NEW SOURCES TO
CLAIM “OFFSET” CREDIT FOR FACTORY SHUTDOWNS THAT OCCURRED
DECADES AGO.

The Act’s NSR provisions require major sources proposing to locate or expand in
nonattainment areas to first secure “offsets”— emission reductions that will more than compensate
for the new source’s increased emissions. Offsets must ensure that total allowable emissions after
the new source starts operating will be lower than emissions from existing sources before the new
source applied for its NSR permit. §173(a)(1)(A). Contrary to this express statutory mandate,
EPA’s final rule allows new and modified major sources to claim NSR offset credit for emission

reductions from shutdown or curtailment of operations that occurred decades before the permit

application. This approach unlawfully permits total allowable emissions after the new source starts

the substantial broadening of the waiver provision’s impact by the rulemaking overall, but also
the fact that the agency itself proposed to remove the general waiver provision.
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operating to be higher than emissions from existing sources before the new source applied for its
permit.

A. The Act Bars Offset Credit for Pre-Application Shutdowns and Curtailments

The Act expressly requires that:

by the time [a new or modified major] source is to commence operation, sufficient

offsetting emissions reductions have been obtained, such that total allowable emissions

from existing sources in the region, from new or modified sources which are not major

emitting facilities, and from the proposed source will be sufficiently less than total

emissions from existing sources (as determined in accordance with the regulations

under this paragraph) prior to the application for such permit to construct or modify so

as to represent (when considered together with the plan provisions required under section

7502 of this title) reasonable further progress (as defined in section 7501 of this title)
§173(a)(1)(A)(emphasis added). See also CAA §173(c)(1) (requiring that increased emissions
from a new or modified major source “shall be offset” by an equal or greater reduction). Thus,
offsets must ensure that allowable emissions at the time the new source starts operations will be
“less than total emissions from existing sources...prior to the [NSR permit] application.” In
direct contravention of this requirement, EPA’s rule allows new and modified major sources to
claim offset credit for emission reductions resulting from the shutdown or curtailment of
operations at other sources as long ago as 1977. JA-424. The rule allows a source applying for
an NSR permit in 2008 to claim that its increased emissions are “offset” by reductions that
occurred due to shutdown of another source that occurred 30 years before. But decades-old
emission reductions plainly cannot make total allowable emissions lower affer a new source
starts operating lower than emissions before it applied for a permit.

EPA tried to “fix” this clear statutory violation by requiring that emissions from the
shutdown or curtailed activity be added to the inventory of emissions used by the state for

determining reductions needed for attainment of the NAAQS. JA-401. The agency asserts that

this device legitimizes the use of decades-old reductions as offsets because it ensures that the
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shutdown/curtailed emissions are “accounted for in attainment planning.” Id. But the Act
requires an offset in “actual emissions,” §173(c)(1), so that total allowable emissions are actually
reduced. It does not allow EPA to waive real offsets and real post-application emission
reductions merely because long-ago emissions from the curtailed or shutdown activity may be
accounted for on paper in attainment planning. The statutory offset requirements must be met
regardless of how states or EPA approach the broader attainment planning process. See
§173(c)(2)(prohibiting offset credit for emission reductions otherwise required by the Act.)

EPA alsb tries to justify its approach by claiming that the 1990 Clean Air Amendments
placed greater emphasis on the role of emissions inventories and percentage rate-of-progress
plans. JA-402. In reality, the 1990 Amendments were meant to strengthen, not weaken, the
Act’s protections, and to limit EPA’s discretion to provide flexibility to states. South Coast, 472
F.3d 894-95 . Moreover, the 1990 Act sets out even more stringent offset requirements than
before for ozone nonattainment areas, making crystal clear that such minimum offsets are
required in addition to the Act’s progress and attainment planning requirements. See, e.g.,
§§182(a)(4), (b)(5), (c)(10), (d)(2), (e)(1):

EPA further asserts that it has long allowed offset credit for pre-application shutdowns
and curtailments, and that the instant rulemaking did not reopen that issue. But an illegal
construction is not validated by longevity. Vollmer, 102 F.3d 598. Moreover, while prior EPA
rules did in limited circumstances allow offset credit for pre-application shutdowns and
curtailments, they did so only in areas with SIPs approved by EPA as adequate to assure timely
attainment of standards (“attainment SIPs”). In the rulemaking at issue here, EPA dramatically
expanded authority to use such credits by eliminating entirely the requirement that an area first

have an approved attainment SIP, and by relaxing other restrictions on credit use. JA-401. The
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rule now allows a major new pollution source to add substantial new emissions to a
nonattainment area without any contemporaneous offsets, even when the state has no plan for
meeting standards and no idea of what total reductions are needed to attain standards. EPA’s
total elimination of key restrictions on the use of offset credits for pre-application shutdowns and
curtailments plainly reopens the question of whether such credits are permissible. Kennecott, 88
F.3d aﬂ226-27.

B. Elimination of the Requirement for an Approved Attainment Demonstration
was Illegal and Arbitrary

Even if EPA could lawfully allow offset credit for pre-application shutdowns and
curtailments, its removal of the prerequisite for an approved attainment demonstration before
allowing such credits would be unlawful and arbitrary. As noted above, EPA’s pre-existing rules
flatly prohibited offset credit for pre-application shutdowns or curtailments absent an approved
attainment SIP for the affected nonattainment area. By removing that restriction, EPA has
dramatically weakened the rule, thereby violating the Act’s antibacksliding provision, §172(e).
As discussed above, §172(e) precludes EPA from relaxing NSR requirements that applied to
nonattainment areas prior to 1997. South Coast, 472 F.3d at 900-02. Because EPA’s rule
substantially weakens NSR offset requirements that have applied to ozone nonattainment areas
since 1989, it flatly violates §172(e) and contravenes this Court’s South Coast decision.

Removal of the attainment demonstration requirement also arbitrarily and unlawfully
flouts §173°s mandate that offsets be sufficient to ensure reasonable further progress (“RFP”)

toward attainment.”* EPA justifies allowing offset credit for pre-application

" The Act defines “reasonable further progress” (“RFP”) as “such annual incremental reductions
in emissions of the relevant air pollutant as are required by this part [i.e., Part D of the Act’s Title
I] or may reasonably be required by the Administrator for the purpose of ensuring attainment of
the applicable national ambient air quality standard by the applicable date.” §171(1). For
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shutdowns/curtailments on the ground that emissions from the shutdown or curtailed sources
would be added to attainment inventories and accounted for in attainment plans. But EPA’s rule
allows offset credit for pre-application shutdowns/curtailments even in the absence of any
attainment plan. So the new rule lets a new source substantially increase pollution in the
nonattainment area without any plan in place that actually does account for emissions from the
shutdown/curtailed source, let alone assure RFP or attainment. Thus the rule unlawfully allows
pollution to worsen rather than assuring RFP as the Act mandates. And the rule is arbitrary
. because, contrary to EPA’s stated justification, it does not ensure that emissions from the
shutdown/curtailed activity are in fact addressed in an attainment SIP."* Moror Vehicle Mfrs.
Ass'nv. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)(rule is arbitrary absent rational
connection between facts found and choice made).
CONCLUSION AND RELIEF REQUESTED

For all the foregoing reasons, NRDC respectfully requests that the Court vacate the

portions of EPA’s phase 2 rule challenged herein and remand the matter to EPA for prompt

corrective action.

moderate and above ozone nonattainment areas, Congress has set minimum RFP requirements in
the form of percentage rate-of-progress targets. See pp5-6 supra.

1 EPA itself previously observed that “if the State lacks an approved attainment plan...EPA has
no assurance that use of prior shutdown offset credits for an indefinite period of time, without
further review by EPA, would be consistent with further SIP planning for attainment.” 54 Fed.
Reg. 27286, 27294 (1989).
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

NATURAL RESOURCES DEFENSE COUNCIL,
Petitioner,
No. 06-1045 (and consolidated cases)

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

DECLARATION OF JOHN D. WALKE

1. T am Director of the Clean Air Program for the Natural Resources Defense Council
(NRDC), and have held that position for seven years. [ obtained a J.D. degree from Harvard
Law-School in 1993 and was admitted to the Virginia and D.C. bars in 1993 and 1994,
respectively. Prior to working for NRDC, I was an attorney in the Office of General Counsel for
the U.S. Environmental Protection Agency (EPA), where I specialized in advising the agency on
legal issues arising under the Clean Air Act.

2. My responsibilities at NRDC include coordinating and planning the organization’s
clean air advocacy and litigation, developing and articulating NRDC’s positions on national
clean air policy issues, participating in the drafting of comments on proposed national, regional
and local EPA actions under the Clean Air Act, and generally acting as an advocate for
protection of public health and the environment from air pollution. My position requires that I
be familiar with NRDC’s purposes, its activities on clean air issues, and the nature and scope of

its membership.



3. NRDC’s mission includes protecting the Earth, its people, wildlife and the natural
systems on which all life depends. NRDC uses law and science to promote a safe and healthy
environment, and to prevent the fouling and depleting of the resources that support all life on
Earth, including air, land and water. We also work to foster people’s rights to have a voice in
decisions that affect their environment.

4. Since its founding more than 35 years ago, NRDC has consistently made the
protection of air quality a high priority for its environmental protection efforts. Those efforts
have included (and continue to include) extensive advocacy and litigation to promote full and
effective implementation of the Clean Air Act, evidenced — for example - by scores of reported
cases over more than three decades in which NRDC has been a petitioner or plaintift seeking to
enforce Clean Air Act requirements. Among other things, NRDC’s clean air work has focused
on ensuring full, prompt, and effective implementation of the Act’s requirements for adoption
and implementation of national ambient air quality standards (NAAQS), including requirements
applicable to communities that violate those standards (“nonattainment areas™). NRDC regularly
conducts advocacy and litigation to promote timely adoption of strong state implementation
plans (SIPs) to provide for expeditious and thorough reductions of pollutants that contribute to
NAAQS violations. Among other things, we comment on proposed SIPs, urge adoption of
stronger pollution control measures that are reasonably available, and periodically file court
challenges to SIPs that we contend do not contain all of the controls that are legally required and
scientifically justified to ensure protection of public health. We also have a long history of
advocacy and litigation to effectuate the “new source review” (NSR) requirements in §173 of the
Act, including commenting on proposed NSR construction permits, commenting on proposed

SIP revisions related to NSR, and participating in enforcement actions against violators of NSR



requirements. We plan to continue such advocacy and litigation with respect to SIPs and NSR
requirements relevant to implementation of the 8-hour ozone and PM2.5 standards in
nonattainment areas for those pollutants.

5. As noted in the declaration of Gina Trujillo, NRDC has more than 421,000 members
throughout the United States. The Trujillo declaration and the others submitted by NRDC in this
case (collectively, “NRDC declarations”) show that NRDC members live in many of the
communities designated by EPA as nonattainment areas for the 8-hour ozone and PM2.5
NAAQS. Compare NRDC declarations with 40 C.F.R Part 81, Subpt C (2007)(identifying
ozone and PM2.5 nonattainment areas) and

http://www.epa.gov/oar/oagps/greenbk/o8index html;

http://www.epa.gov/oar/oaqps/greenbk/qindex.html(same). Those members are justifiably
concerned about the health threat presented to themselves and their families by ozone levels
exceeding the 8-hour ozone NAAQS. In fact, recent studies indicate that the current 8-hour
ozone standard is not stringent enough to protect public health, and that even stronger anti-
pollution requirements are needed to limit ozone levels. For example, a recent study sponsored
by EPA and the Centers for Disease Control found that ozone increases the risk of premature
deaths even at levels far below the current §-hour NAAQS.

http://www.ehponline.org/docs/2006/8816/abstract.html. EPA’s Clean Air Science Advisory

Committee has unanimously recommended that EPA tighten the 8-hour ozone standard from its
current level of .08 parts per million to a more protective level between 0.60 and 0.70 ppm. 72
Fed. Reg. 37818, 37877 (2007). NRDC members living in PM2.5 nonattainment areas are
likewise justifiably concerned about the health threat presented to themselves and their family

members by PM2.5, particularly given that EPA has determined that this form of pollution is



even more dangerous than thought when these areas were designated nonattainment, and as a
result has adopted a more stringent PM2.5 NAAQS. 71 Fed. Reg. 61144, 61145 (2006).

6. The EPA rules challenged by NRDC in this case (“rules”) waive, weaken and delay
compliance with requirements under the Act for limiting and reducing ozone, PM2.5, and other
air pollution in nonattainment areas where NRDC members live. For example, NRDC members
live in “Subpart 17 8-hour nonattainment areas where EPA’s rules waive the Act’s mandate for
reasonably available control technology measures (RACT), thereby allowing higher emissions of
ozone-forming pollutants than would otherwise be allowed. See, e.g., NRDC declarations;
OAR-2003-0079-0996. NRDC members also live in ozone nonattainment areas with pollution
sources subject to EPA’s NOx SIP call and CAIR rule -- sources that EPA’s rules allow to go
without RACT controls (or, for that matter, any controls) at all. See, e.g., NRDC declarations;
EPA-HQ-OAR-2003-0079-1023, 1046, 1064.3; 1064.4; 1064.5; OAR 2003-0079-0952. Further,
the rules allows states to avoid even evaluating whether additional NOx controls are reasonably
available for such sources, thereby depriving NRDC members of procedural protections
otherwise provided under the Act, and impairing the procedural rights of NRDC and its members
to advocate for such controls.

7. Likewise, NRDC members live in moderate and above ozone nonattainment areas
where the rules waive the Act’s requirements for a 15% cut in volatile organic compound (VOC)
emissions between 2002 and 2008, thereby allowing higher emissions of ozone-forming
pollutants than would otherwise be permitted. See NRDC declarations; OAR 2003-0079-0996 at
17-18, 20-22. And ozone nonattainment areas where NRDC members live are all subject to the

rules’ so-called “clean data” policy, whereby EPA can let nonattainment areas avoid or delay



emission reductions and other ozone control measures and plans required by the Act whenever
the area has monitoring data showing that it is temporarily meeting standards.

8. The nonattainment areas in which NRDC members live have many major sources of
ozone precursors, PM2.5, and PM2.5 precursors. See

http://www.epa.gov/air/data/geosel.html#bylist (EPA emissions database). EPA’s rules

[13

substantially weaken the Act’s “new source review” (NSR) protections against increased
pollution from such sources and from new major sources that locate in these areas. The rules’
weakening of NSR protections threatens the health and welfare of NRDC members, and deprives
NRDC and its members of procedural rights and opportunities to which they would otherwise be
entitled.

[ declare under penalty of perjury that the foregoing is true and correct.

Executed this 13th day of March, 2008.

(i JM\ D Q/QW\M

John D. Walke




DECLARATION OF GINA TRUJILLO

I, Gina Trujillo, declare as follows under penalty of perjury:

1. T am the director of member services and member development at the
Natural Resources Defense Council, Inc. ("NRDC"). I have been the director of
member services and member development for over two years.

2. My duties include supervising the preparation of materials that NRDC
distributes to members and prospective members. Those materials describe NRDC
and identify its mission. My duties also require that I be very familiar with the
database in which information on NRDC members is regularly maintained.

3. NRDC is a membership organization incorporated under the laws of the
State of New York. It is recognized as a not-for-profit corporation under section
501(c)(3) of the United States Internal Revenue Code.

4. NRDC's mission statement declares that "The Natural Resources Defense
Council's purpose is to safeguard the Earth: its people, its plants and animals, and the
natural systems on which all life depends.” The mission statement goes on to declare
that NRDC works "to restore the integrity of the elements that sustain life - air, land,
and water - and to defend endangered natural places."

5. When an individual becomes a member of NRDC, his or her current
residential address is recorded in NRDC's membership database. When a member
renews his or her membership or otherwise makes a contribution to NRDC, the
database entry reflecting the member's residential address is verified or updated.

6. NRDC currently has 421,550 members. There are NRDC members

residing in each of the fifty United States and in the District of Columbia and Puerto



Rico.

7. For example, there are at least 9,738 NRDC members in the Washington
Metropolitan Area which comprises Calvert, Charles, Frederick, Montgomery, and
Prince Georges counties in Maryland, Alexandria City, Arlington, Fairfax City,
Fairfax County, Falls Church City, Loudoun County, Manassas City, and Prince
George County in Virginia, and the District of Columbia; there are at least 3,693
NRDC members residing in the portion of Ohio that comprises Ashtabula, Cuyahoga,
Geauga, Lake, Lorain, Medina, Portage, and Summit counties; there are at least 1,877
NRDC members residing in the portion of Ohio that comprises Delaware, Fairfield,
Franklin, Knox, Licking and Madison Counties; there are at least 1,355 NRDC
members residing in the portion of Indiana that comprises Boone, Hamilton,
Hancock, Hendricks, Johnson, Madison, Marion, Morgan and Shelby counties; there
are at least 1,916 NRDC members residing in the portion of California that comprises
Fresno, Kings, Madera, Merced, San Joaquin, Stanislaus and Tulare counties; there
are at least 22,496 NRDC members residing in the portion of California that
comprises Alameda, Contra Costa, Marin, Napa, San Francisco, San Mateo, and
Santa Clara counties; and there are at least 6,850 NRDC members residing in the San
Diego, California area.

8. NRDC members also reside in each of the following cities: at least 1,256
members in Atlanta, GA; at least 1,717 members in Baltimore, MD; at least 205
members in Baton Rouge, LA; at least 61 members in Beaumont, TX; at least 346
members in Birmingham, AL; at least 2,795 members in Boston, MA; at least 755

members in Buffalo, NY; at least 3,639 members in Chicago, Ill; at least 1,242



members in Cincinnati, OH; at least 1,906 members in Cleveland, OH; at least 2,007
members in Dallas, TX; at least 659 members in Dayton, OH; at least 2,263 members
in Denver, CO; at least 588 members in Detroit, MI; at least 1,750 members in
Houston, TX; at least 1,154 members in Indianapolis, IN; at least 1,323 members in
Las Vegas, NV, at least 641 members in Fresno, CA; at least 5,401 members in Los
Angeles, CA; at least 892 members in Louisville, KY; at least 450 members in
Memphis, TN; at least 1,288 members in Milwaukee, WI; at least 15,765 members in
New York, NY; at least 1,664 members in Philadelphia, PA; at least 1,317 members
in Phoenix, AZ; at least 1,319 members in Pittsburgh, PA; at least 404 members in
Providence, RI, and at least 1,491 members in Washington, D.C. These are only
examples. NRDC members also live in many other cities, towns, and counties
throughout the United States.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on March 10, 2008. W

—~Gina Trujillo ~ {J




DECLARATION OF SHIRLEY M. ASHBY

I, Shirley Ashby, declare as follows under penalty of perjury:

1. [ am a member of the Natural Resources Defense Council (NRDC) and have been
since April, 1998.

2. My address is 501 Solon Road, Chagrin Falls, OH 44022. I have lived at this
address since‘ 1962.

3. I am aware that inhaling elevated concentrations of ozone can have immediate
adverse health effects on an individual and increase that individual’s chances of developing
severe health problems in the future.

4. I regularly spend time outdoors gardening and taking care of my lawn.

Additionally, I take walks and walk my dog.

S. [ am concerned about the health threat presented to me by ozone pollution in my
community.
6. [ pay attention to the ozone level in my area. For example, I often check the

newspaper for the air quality index.
7. I support NRDC’s litigation efforts to seek full and expeditious implementation of
Clean Air Act requirements for controlling ozone pollution in my community.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

&//ﬁ;;‘;&wﬁ 0237 , 2006.

<\4/m/{/m D, (k. éf

Shirley M. Aéhby



DECLARATION OF JOHN S. BADER

I, John S. Bader, declare as follows under penalty of perjury:

1. [ am a member of the Natural Resources Defense Council (NRDC) and have been
since February, 1998.

2. My address is 9425 Montevideo Drive, Wilton, CA, 95693. I have lived there for
almost 20 years.

3. I am aware that inhaling elevated concentrations of ozone can have immediate
adverse health effects on an individual and increase that individual’s chances of developing
severe health problems in the future.

4. I regularly spend time outdoors working in a garden and orchards on my property.

5. I am concerned about the health threat presented to me by ozone pollution in my
community. My community is increasingly subject to pollution transported from the San
Francisco Bay area that affects air quality.

6. [ pay attention to the ozone level in my area. For example, I check on the reported
ozone level in the newspaper. When ozone reaches elevated levels, I try to avoid going outdoors
and moderate my activities.

7. I support NRDC’s litigation efforts to seek full and expeditious implementation of
Clean Air Act requirements for controlling ozone pollution in my community.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

Az,elffwcf /& ,2006.

ohn S. Bader



DECLARATION OF GORDON BURGHARDT

I, Gordon Burghardt, declare as follows under penalty of perjury:
1. I am a member of the Natural Resources Defense Council (NRDC) and have been
Since October, 1996.
‘2. My address is 3513 Maloney Road, Knoxville, TN 37920. I have lived there for
38 years.
3. I am aware that inhaling elevated concentrations of ozone can have immediate
adverse health effects on an individual and increase that individual’s chances of developing

severe health problems in the future.

4, I regularly spend time outdoors hiking, kayaking, and bicycling.

5. I am concerned about the health threat presented to me by ozone pollution in my
community.

6. [ pay attention to the ozone level in my area. For example, | check it in the

newspaper and on television news reports. When the level is high I stay inside and do not
engage in vigorous activity outside.

7. I support NRDC’s litigation efforts to seek full and expeditious implementation of
Clean Air Act requirements for controlling ozone pollution in my community.

[ declare under penalty of perjury that the foregoing is true and correct. Executed on

(Do, 2006,
FLJpuf K

T J
Gordon Burghardt




DECLARATION OF KATHRYN KUPPERS

I, Kathryn Kuppers, declare as follows under penalty of perjury:

1. I am a member of the Natural Resources Defense Council (NRDC) and have been
since August, 2001,

2. My address is 729 Honeysuckle Lane, Midland, NC, 28107. T have lived there for
19 years.

3. I am aware that inhaling elevated concentrations of ozone can have immediate
adverse health effects on an individual and increase that individual’s chances of developing

severe health problems in the future.

4. I regularly spend time outdoors bicycling and gardening at home with my
husband.
5. I am concerned about the health threat presented to me and my husband by ozone

pollution in my community, especially as we get older. | sometimes experience burning in my
eyes and throat, as well as fatigue, due to high ozone levels. My husband experiences similar
symptoms.

6. I pay attention to the ozone level in my area. For example, I check it in the
newspaper. In order to avoid high‘ozone levels I try to bicycle and spend time outdoors only in
the early morning when ozone levels are lower.

7. I support NRDC’s litigation efforts to seek full and expeditious implementation of
Clean Air Act requirements for controlling ozone pollution in my community.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

AugusT ig 2006

Kathryn Kuﬁpers /




DECLARATION OF JUDY LUETKEMEYER

[, Judy Luetkemeyer, declare as follows under penalty of perjury:

1. I am a member of the Natural Resources Defense Council (NRDC) and have been
since August, 1981.

2. My address is 429 Deerpath Lane, Apt. 201, Gatlinburg, TN 37738. I have lived
there for 12 years.

3. I am aware that inhaling elevated concentrations of ozone can have immediate
adverse health effects on an individﬁal and increase that individual’s chances of developing
severe health problems in the future.

4. [ regularly spend time outdoors as a volunteer for the Great Smoky Mquntains
National Park adjacent to Gatlinburg, TN. Additionally, I often hike and swim outdoors.

5. [ am concerned about the health threat presented to me by ozone pollution in my
community. When ozone levels are elevated, I experience trouble breathing.

6. I pay attention to the ozone level in my area. For example, I check for posted
alerts on the website of the Great Smoky Mountain National Park. I also listen to ozone alerts on
the local news television shows. When ozone levels are elevated, I try to go outside for less time
and only in the morning, when ozone levels tend to be lower.

7. I support NRDC’s litigation efforts to seek full and expeditious implementation of
Clean Air Act requirements for controlling ozone pollution in my community.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

(e . 21 2006.
J

NN %@MM

U udy K(f?kemcyer




DECLARATION OF THOMAS STINCHCOMB

I, Thomas Stinchcomb, declare as follows under penalty of perjury:

1. [ am a member of the Natural Resources Defense Council (NRDC) and have been
since De’cember, 1986.

2. My address is 3101 N. Sheridan Rd., #412-01, Chicago, IL 60657. I have lived
there for approximately 2 years.

3. I am aware that inhaling elevated concentrations of ozone can have immediate
adverse health effects on an individual and increase that individual’s chances of developing

severe health problems in the future.

4. I spend time outdoors walking, usually every day.

5. [ am concerned about the health threat presented to me by ozone pollution in my |
community.

6. [ pay attention to the ozone level in my area. For example, [ check it in the

newspaper and on television weather reports. When the level is high I stay inside and do not
take my usual daily walk.

7. I support NRDC’s litigation efforts to seek full and expeditious implementation of
Clean Air Act requirements for controlling ozone pollution in my community.

[ declare under penalty of perjury that the foregoing is true and correct. Executed on

/9 @u@mf 2006,

"Wmﬂl?jwtﬂ&mm&

Thomas Stinchcomb




DECLARATION OF DORIT SUFFNESS

I, Dorit Suffness, declare as follows under penalty of perjury:

l. I am a member of the Natural Resources Defense Council (NRDC) and have been
since July, 1990.

2. My address is 6961 Brookshire Dr., Dallas, TX 75230. I have lived in Dallas
approximately 25 years and at this address for 3 years.

3. I am aware that inhaling elevated concentrations of ozone can have immediate
adverse health effects on an individual and increase that individual’s chances of developing
severe health problems in the future.

4. I spend time outdoors walking with my husband almost every morning. I also
regularly spend time at an outdoor pool, and my husband also regularly gardens and runs
outdoors.

5. I am concerned about the health threat presented to me and my husband by ozone
pollution in my community.

6. I pay attention to the ozone level in my area. For example, I check on the internet
for information on ozone levels before my husband runs. At times I can detect high ozone
myself when I am outside and it causes my eyes to burn. When the level is too high, I tell my
husband not to go running outside.

7. I support NRDC'’s litigation efforts to seek full and expeditious implementation of
Clean Air Act requirements for controlling ozone pollution in my community.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

Wit

= 2006,

A

Dorit Suffness




DECLARATION OF JOSEPH TOIGO

I, Joseph Toigo, declare as follows under penalty of perjury:

1. [ am a member of the Natural Resources Defense Council (NRDC) and have been
since October, 1988.

2. My address is 18176 Meadow Branch Road, Grafton, IL 62037. 1 have lived
there for 21 years.

3. I am aware that inhaling elevated concentrations of ozone can have immediate
adverse health effects bn an individual and increase that individual’s chances of developing
severe health problems in the future.

4. I spend time outdoors with my wife and daughter on a regular basis, hiking,
gardening at least several hours per week, clearing invasive plant species from my 160 acres of
property, mushroom hunting, and birdwatching.

5. I am concerned about the health threat presented to my family and me by ozone
pollution in my community. My daughter has recurring respiratory infections, and a chronic
cough that is aggravated by elevated ozone levels. My wife and I both have sinus problems, and
my wife’s sinuses worsen during periods of high ozone.

6. [ pay attention to the ozone level in my area. For example, [ listen to ozone alerts
on the radio. Ozone alerts are quite common in my area during the summer.

7. [ support NRDC’s litigation efforts to seek full and expeditious implementation of
Clean Air Act requirements for controlling ozone pollution in -my community.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

gjbjﬂa:? 24 2006, B
W <z




DECLARATION OF JOHN WEBER

[, John Weber, declare as follows under penalty of perjury:

1. [ am a member of the Natural Resources Defense Council (NRDC) and have been
since July, 1985.

2, My address is 236 Monee Road, Park Forest, IL. 60466. I have lived there for 21
years.

3. [ am aware that inhaling elevated concentrations of ozone can have immediate
adverse health effects on an individual and increase that individual’s chances of developing
severe health problems in the future.

4, I spend time outdoors both hiking regularly and cleaning windows as part of my
business, Webers Cleaning Serifice.

S. [ am concerned about the health threat presented to my wife and me by ozone
pollution in my community. My wife has asthma, which is aggravated by elevated levels of
ozone. |

6. [ pay attention to the ozone level in my areca when I hear high ozone levels
reported on the television news. When ozone levels are elevated, my wife tries to stay indoors to
avoid aggravation of her asthma.

7. I support NRDC’s litigation efforts to seek full and expeditious implementation of
Clean Air Act requirements for controlling ozone pollution in my community.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

Y-/ , 2006.

John Weber



DECLARATION OF PERI UNLIGIL, M.D.

I, Peri Unligil, declare as follows:

1. [ am a member of the Natural Resources Defense Council (“NRDC”) and
have been since 1997.

2. I reside at 210 Sunridge Road, Pittsburgh, Pennsylvania 15238. 1 have
lived at this address for more than one year. I have lived in the Pittsburgh metropolitan
arca for more than 7 years and I have no plans to move.

3. [ live with my husband and two children, one of whom has asthma. As a
family we regularly participate in outdoor activities, like hiking in Pittsburgh municipal
parks. [also frequently walk in the vicinity of my job. I worry about the effects of poor
air quality on my health and the health of my family, particularly my son with asthma.

4. [ am a physician with a practice in internal medicine. I receive air quality
forecasts via email. T advise my patients with respiratory or cardiac illnesses to be
mindful of air quality forecasts and to limit their outdoor activities on poor air quality
days.

S. I am aware from published reports that inhaling elevated concentrations of
ozone and fine particulate matter can cause immediate injury to a person, as well as
increase that person’s risk of developing serious and even life-threatening illnesses. I am
also aware that my community has been designated as not meeting health standards for
ozone and fine particulate matter. For these reasons, I am very concerned about the
health threat posed to my health and the health of my family by ozone and fine particulate

pollution in my community.



6. I strongly support litigation by NRDC to ensure that requirements of the
Clean Air Act for controlling ozone and fine particulate matter pollution are fully and

expeditiously implemented so as to protect my health.

I declare under penalty of perjury that the foregoing 1s true and correct to the best

/ -
of my knowledge and belief. Executed on %b{c/[)70 ,%a[e}.

6/@@) Ufmé @M?b

Peri Unligil, M.D. &7




DECLARATION OF JOHN W. DAY

I, John W. Day, declare as follows:

1. I am a member of the Natural Resources Defense Council (“NRDC”) and
have been since 1995.

2. I reside at 71-46 252nd Street #13a, Bellerose, New York 11426. 1have
lived at this address for five years. I have lived in the New York City metropolitan area
since 1986.

3. I enjoy fitness walking and hiking. When I engage in these activities and
the air quality is poor, it is noticeable to me.

4. I am aware from published reports that inhaling elevated concentrations of
ozone and fine particulate matter can cause immediate injury to a person, as well as
increase that person’s risk of developing serious and even life-threatening illnesses. I am
also aware that my community has been designated as not meeting health standards for
ozone and fine particulate matter. For these reasons, I am very concerned about the
health threat posed to my health by ozone and fine particulate pollution in my
community.

5. I strongly support litigation by NRDC to ensure that requirements of the
Clean Air Act for controlling ozone and fine particulate matter pollution are fully and
expeditiously implemented so as to protect my health.

I declare under penalty of perjury that the foregoing is true and correct to the best

of my knowledge and belief. Executed on > / 4 / roo g€

) (s,
AN é%f’&k

Jolip' W. Day



DECLARATION OF MELISSA M. MCSWIGAN

I, Melissa M. McSwigan, declare as follows:

1. [ am a member of the Natural Resources Defense Council (“NRDC”) and
have been since 2002.

2. I reside at 4131 Bigelow Boulevard, Pittsburgh, Pennsylvania 15213. 1
have lived at this address for 37 years. I have lived in the Pittsburgh metropolitan area
for 37 years.

3. [ regularly walk, hike, ski, ride my bicycle, garden, and perform yard work
outside. When the air quality is poor, it is noticeable to me.

4. [ am aware from published reports that inhaling elevated concentrations of
ozone and fine particulate matter can cause immediate injury to a person, as well as
increase that person’s risk of developing serious and even life-threatening illnesses. [ am
also aware that my community has been designated as not meeting health standards for
ozone and fine particulate matter. For these reasons, [ am very concerned about the
health threat posed to my health by ozone and fine particulate pollution in my
community.

5. [ strongly support litigation by NRDC to ensure that requirements of the
Clean Air Act for controlling ozone and fine particulate matter pollution are fully and

expeditiously implemented so as to protect my health.



I declare under penalty of perjury that the foregoing is true and correct to the best

of my knowledge and belief. Executed on ’})‘ {0 SZCOB  [date].

Yo
i | : [
1V (
Vi \ |
Melissa M. MéSngan



DECLARATION OF ROBERTA FOREST

I, Roberta Forest, declare as follows:

l. [ am a member of the Natural Resources Defense Council (“NRDC”) and
have been since June 1985.

2. I reside at 15829 77th Road, Fresh Meadows, New York 11366. I have
lived at this address for over 20 years. I have lived in the New York City metropolitan
area for more than 50 years.

3. I regularly jog and ride my bicycle outside, typically two to four times
weekly. When the air quality is poor, it is noticeable to me and I refrain from jogging
and riding my bicycle. I refrain from these activities when the air quality is poor because
the polluted air irritates my throat.

4. I am aware from published reports that inhaling elevated concentrations of
ozone and fine particulate matter can cause immediate injury to a person, as well as
increase that person’s risk of developing serious and even life-threatening illnesses. I am
also aware that my community has been designated as not meeting health standards for
ozone and fine particulate matter. For these reasons, I am very concerned about the
health threat posed to my health by ozone and fine particulate pollution in my
community.

5. I strongly support litigation by NRDC to ensure that requirements of the
Clean Air Act for controlling ozone and fine particulate matter pollution are fully and

expeditiously implemented so as to protect my health.



I declare under penalty of perjury that the foregoing 1s true and correct to the best

of my knowledge and belief. Executed on 3 {/ {“@’ (@C;Z [date].

Robertalorest



DECLARATION OF DARLENE C. THOMAS

|, Darlene C. Thomas, declare as follows:

1. 1 am a member of the Natural Resources Defense Council (NRDC) and have been
since 2001.

2. | reside at 4817 Mooreridge Drive, Pittsburgh, Pennsylvania 15227. | have lived at this
address for 24 years. | reside at this address with my husband, William Benjamin Thomas. | have
lived in the Pittsburgh metropolitan area for more than 50 years.

3. My husband and | enjoy outdoor activities, including walking almost daily. We also
regularly hike, ride bicycles, garden and perform yard work, and occasionally cross-country ski.
When the weather is warm, we enjoy sitting outside.

4. When the air quality is poor, it is troublesome to me. Poor air quality causes my eyes to
water, gives me headaches, and makes me congested. A few years ago, | was diagnosed as
borderline asthmatic with a heightened sensitivity to changes in the environment (vasomotor
rhionitis). | am particularly sensitive to pollution in the air.

5. When air quality is poor, | avoid outdoor activities. In fact, sometimes the air quality in
my community is so poor, | cannot keep windows open in warm.weather.

6. | am aware from published reports that inhaling elevated concentrations of ozone and
fine particulate matter can cause immediate injury to a person, as well as increase that person’s
risk of developing serious and even life-threatening illnesses. | am aiso aware that my community
has been designated as not meeting health standards for ozone and fine particulate matter. For
these reasons, | am very concerned about the health threat posed to my health and my husband'’s

health by ozone and fine particulate pollution in my community.



NRDC/Darlene C. Thomas 2

7. | strongly support litigation by NRDC to ensure that requirements of the Clean Air Act for
controlling ozone and fine particulate matter pollution are fully and expeditiously implemented so as

to protect my health and my husband's health.

| declare under penalty of perjury that the foregoing is true and correct to the best of my knowledge

and belief. Executed on 5 7 é 8 [date].

Mé@cmzw

Darlene C. Thomas
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State implementation plan applies, if
the emissions from suy will cause or
contribute to concentrations of any
pollutant for which a national ambient
air quality standard is exceeded in such
area, unless, as of the time of applica-
tion for a permit for such construction,
such plan meets the requirements of
Part D, Title I, of the Clean Air Act, as
amended (42 U.S.C. 7501 et seq.) (“Part
D”). This section shall not apply to any
nonattainment area once EPA has
fully approved the State implementa-
tion plan for the area as meeting the
requirements of Part D.

(b) For any nonattainment area for
which the SIP satisfies the require-
ments of Part D, permits to construct
and operate new or modified major sta-
tionary sources may be issued only if
the applicable SIP is being carried out
for the nonattainment area in which
the proposed source is to be con-
structed or modified in accordance
with the requirements of Part D.

(c) The Emission Offset Interpreta-
tive Ruling, 40 CFR part 51, Appendix S
(“Offset Ruling”), rather than para-
graphs (a) and (b), governs permits to
construct and operate applied for be-
fore the deadline for having a revised
SIP in effect that satisfies Part D. This
deadline is July 1, 1979, for areas des-
ignated as nonattainment on March 3,
1978 (42 FR 8962). The revised SIP, rath-
er than paragraph (a) of this section,
governs permits applied for during a
period when the revised SIP is in com-
pliance with Part D.

(d) The restrictions in paragraphs (a)
and (b) apply only to major stationary
sources of emissions that cause or con-
tribute to concentrations of the pollut-
ant for which the nonattainment area
was designated as nonattainment, and
for which the SIP does not meet the re-
quirements of Part D or is not being
carried out in accordance with the re-
quirements of Part D.

(e) For any area designated as non-
attainment for any national ambient
air quality standard, the restrictions in
paragraphs (a) and (b) of this section,
shall apply to any major stationary
source or major modification that
would be major for the pollutant for
which the area is designated nonattain-
ment, if the stationary source or major
modification would be constructed

60
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anywhere in the designated nonattain-
ment areas. A major stationary source
or major modification that is major for
volatile organic compounds is also
major for ozone.

(f) The following definitions shall
apply under this section.

(1) Stationary source means any build-
ing, structure, facility, or installation
which emits or may emit any air pol-
lutant subject to regulation under the
Act.

(2) Building, structure, facility or in-
stallation means all of the pollutant-
emitting activities which belong to the
same industrial grouping, are located
on one or more contiguous or adjacent
properties, and are under the control of
the same person (or persons under com-
mon control) except the activities of
any vessel. Pollutant-emitting activi-
ties shall be considered as part of the
same industrial grouping if they belong
to the same “Major Group” (i.e., which
have the same two-digit code) as de-
scribed in the following document,
Standard Industrial Classification Man-
ual, 1972, as amended by the 1977 Sup-
plement (U.S. Government Printing Of-
fice stock numbers 4101-0066 and 003-
005-00176-0, respectively).

(3) Potential to emit means the max-
imum capacity of a stationary source
to emit a pollutant under its physical
and operational design. Any physical
or operational limitation on the capac-
ity of the source to emit a pollutant,
including air pollution control equip-
ment and restrictions on hours of oper-
ation or on amount of material com-
busted, stored, or processed, shall be
treated as part of its design only if the
limitation or the effect it would have
on emissions is federally enforceable.
Secondary emissions do not count in
determining the potential to emit of a
stationary source.

(4)(i) Major stationary source means:

(a) Any stationary source of air pol-
lutants which emits, or has the poten-
tial to emit, 100 tons per year or more
of any pollutant subject to regulation
under the Act; or

(b) Any physical change that would
occur at a stationary source not quali-
fying under paragraph (f)(5)(i)(a) of this
section, as a major stationary source,
if the change would constitute a major
stationary source by itself.

SA-44



Environmental Protection Agency

(ii) A major stationary source that is
major for volatile organic compounds
shall be considered major for ozone.

(iii) The fugitive emissions of a sta-
tionary source shall not be included in
determining for any of the purposes of
this section whether it is a major sta-
tionary source, unless the source be-
longs to one of the following categories
of stationary sources:

(a) Coal cleaning plants (with ther-
mal dryers);

(b) Kraft pulp mills;

(c) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction
plants;

(g) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(i) Hydrofluoric, sulfuric, or nitric
acid plants;

(j) Petroleum refineries;

(k) Lime plants;

(I) Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(o) Carbon black plants (furnace
process);

(p) Primary lead smelters;

(q) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal
plants;

(t) Chemical process plants;

(u) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(v) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(z) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input;

(aa) Any other stationary source cat-
egory which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act.

(5)(i) Major modification means any
physical change in or change in the
method of operation of a major sta-
tionary source that would result in a
significant net emissions increase of

production
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any pollutant subject to regulation
under the Act.

(if) Any net emissions increase that
is considered significant for volatile or-
ganic compounds shall be considered
significant for ozone.

(iii) A physical change or change in
the method of operation shall not in-
clude:

(a) Routine maintenance, repair, and
replacement;

(b) Use of an alternative fuel or raw
material by reason of an order under
sections 2 (a) and (b) of the Energy
Supply and Environmental Coordina-
tion Act of 1974 (or any superseding
legislation) or by reason of a natural
gas curtailment plan pursuant to the
Federal Power Act;

(c) Use of an alternative fuel by rea-
son of an order or rule under section
125 of the Act;

(d) Use of an alternative fuel at a
steam generating unit to the extent
that the fuel is generated from munic-
ipal solid waste;

(e) Use of an alternative fuel or raw
material by a stationary source which:

(1) The source was capable of accom-
modating before July 1, 1979, unless
such change would be prohibited under
any federally enforceable permit condi-
tion which was established after July 1,
1979 pursuant to 40 CFR 52.21 or under
regulations approved pursuant to 40
CFR subpart | or 40 CFR 51.166; or

(2) The source is approved to use
under any permit issued under regula-
tions approved pursuant to 40 CFR sub-
part I;

(f) An increase in the hours of oper-
ation or in the production rate, unless
such change is prohibited under any
federally enforceable permit condition
which was established after July 1, 1979
pursuant to 40 CFR 52.21 or under regu-
lations approved pursuant to 40 CFR
subpart | or 40 CFR 51.166.

(g) Any change in ownership at a sta-
tionary source.

(h) The addition, replacement or use
of a pollution control project at an ex-
isting electric utility steam generating
unit, unless the Administrator deter-
mines that such addition, replacement,
or use renders the unit less environ-
mentally beneficial, or except:
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(1) When the Administrator has rea-
son to believe that the pollution con-
trol project would reslt in a significant
net increase in representative actual
annual emissions of any criteria pollut-
ant over levels used for that source in
the most recent air quality impact
analysis in the area conducted for the
purpose of title I, if any, and

(2) The Administrator determines
that the increase will cause or con-
tribute to a violation of any national
ambient air quality standard or PSD
increment, or visibility limitation.

(i) The installation, operation, ces-
sation, or removal of a temporary
clean coal technology demonstration
project, provided that the project com-
plies with:

(1) The State implementation plan
for the State in which the project is lo-
cated, and

(2) Other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during the
project and after it is terminated.

(6)(i) Net emissions increase means the
amount by which the sum of the fol-
lowing exceeds zero:

(a) Any increase in actual emissions
from a particular physical change or
change in the method of operation at a
stationary source; and

(b) Any other increases and decreases
in actual emissions at the source that
are contemporaneous with the par-
ticular change and are otherwise cred-
itable.

(ii) An increase or decrease in actual
emissions is contemporaneous with the
increase from the particular change
only if it occurs between:

(a) The date five years before con-
struction on the particular change
commences and

(b) The date that the increase from
the particular change occurs.

(iii) An increase or decrease in actual
emissions is creditable only if the Ad-
ministrator has not relied on it in
issuing a permit for the source under
regulations approved pursuant to 40
CFR subpart | which permit is in effect
when the increase in actual emissions
from the particular change occurs.

(iv) An increase in actual emissions
is creditabletime. only to the extent
that the new level of actual emissions
exceeds the old level.
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(v) A decrease in actual emissions is
creditable only to the extent that:

(@) The old level of actual emissions
or the old level of allowable emissions,
whichever is lower, exceeds the new
level of actual emissions;

(b) It is federally enforceable at and
after the time that construction on the
particular change begins; and

(c) The Administrator or reviewing
authority has not relied on it in
issuing any permit under regulations
approved pursuant to 40 CFR subpart |
or the State has not relied on it in
demonstrating attainment or reason-
able further progress.

(d) It has approximately the same
qualitative significance for public
health and welfare as that attributed
to the increase from the particular
change.

(vi) An increase that results from a
physical change at a source occurs
when the emissions unit on which con-
struction occurred becomes oper-
ational and begins to emit a particular
pollutant. Any replacement unit that
requires shakedown becomes oper-
ational only after a reasonable shake-
down period, not to exceed 180 days.

(7) Emissions unit means any part of a
stationary source which emits or would
have the potential to emit any pollut-
ant subject to regulation under the
Act.

(8) Secondary emissions means emis-
sions which would occur as a result of
the construction or operation of a

major stationary source or major
modification, but do not come from the
major stationary source or major

modification itself. For the purpose of
this section, secondary emissions must
be specific, well defined, quantifiable,
and impact the same general area as
the stationary source or modification
which causes the secondary emissions.
Secondary emissions include emissions
from any offsite support facility which
would otherwise not be constructed or
increase its emissions except as a re-
sult of the construction or operation of
the major stationary source or major
modification. Secondary emissions do
not include any emissions which come
directly from a mobile source, such as
emissions from the tailpipe of a motor
vehicle, from a train, or from a vessel.

SA-46



Environmental Protection Agency

(9) Fugitive emissions means those
emissions which could not reasonably
pass through a stack, chimney, vent, or
other functionally equivalent opening.

(10) Significant means, in reference to
a net emissions increase or the poten-
tial of a source to emit any of the fol-
lowing pollutants, a rate of emissions
that would equal or exceed any of the
following rates:

Pollutant and Emissions Rate

Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy

Ozone: 40 tpy of volatile organic compounds
Lead: 0.6 tpy

(11) Allowable emissions means the
emissions rate of a stationary source
calculated using the maximum rated
capacity of the source (unless the
source is subject to federally enforce-
able limits which restrict the operating
rate, or hours of operation, or both)
and the most stringent of the fol-
lowing:

(i) The applicable standards set forth
in 40 CFR parts 60 and 61;

(if) Any applicable State Implemen-
tation Plan emissions limitation, in-
cluding those with a future compliance
date; or

(iii) The emissions rate specified as a
federally enforceable permit condition,
including those with a future compli-
ance date.

(12) Federally enforceable means all
limitations and conditions which are
enforceable by the Administrator, in-
cluding those requirements developed
pursuant to 40 CFR parts 60 and 61, re-
quirements within any applicable State
implementation plan, any permit re-
quirements established pursuant to 40
CFR 52.21 or under regulations ap-
proved pursuant to 40 CFR part 51, sub-
part 1, including operating permits
issued under an EPA-approved program
that is incorporated into the State im-
plementation plan and expressly re-
quires adherence to any permit issued
under such program.

(13)(i) Actual emissions means the ac-
tual rate of emissions of a pollutant
from an emissions unit, as determined
in accordance with paragraphs (f) (ii)
through (iv) of this section.

(i) In general, actual emissions as of
a particular date shall equal the aver-
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age rate, in tons per year, at which the
unit actually emitted the pollutant
during a two-year period which pre-
cedes the particular date and which is
representative of normal source oper-
ation. The Administrator shall allow
the use of a different time period upon
a determination that it is more rep-
resentative of normal source operation.
Actual emissions shall be calculated
using the unit’'s actual operating
hours, production rates, and types of
materials processed, stored, or com-
busted during the selected time period.

(iii) The Administrator may presume
that source-specific allowable emis-
sions for the unit are equivalent to the
actual emissions of the unit.

(iv) For any emissions unit (other
than an electric utility steam gener-
ating unit specified in paragraph
()(13)(v) of this section) which has not
begun normal operations on the par-
ticular date, actual emissions shall
equal the potential to emit of the unit
on that date.

(v) For an electric utility steam gen-
erating unit (other than a new unit or
the replacement of an existing unit)
actual emissions of the unit following
the physical or operational change
shall equal the representative actual
annual emissions of the unit, provided
the source owner or operator maintains
and submits to the Administrator, on
an annual basis for a period of 5 years
from the date the unit resumes regular
operation, information demonstrating
that the physical or operational change
did not result in an emissions increase.
A longer period, not to exceed 10 years,
may be required by the Administrator
if he determines such a period to be
more representative of normal source
post-change operations.

(14) Construction means any physical
change or change in the method of op-
eration (including fabrication, erec-
tion, installation, demolition, or modi-
fication) of an emissions unit which
would result in a change in actual
emissions.

(15) Commence as applied to construc-
tion of a major stationary source or
major modification means that the
owner or operator has all necessary
preconstruction approvals or permits
and either has:
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(i) Begun, or caused to begin, a con-
tinuous program of actual on-site con-
struction of the source, to be com-
pleted within a reasonable time; or

(ii) Entered into binding agreements
or contractual obligations, which can-
not be cancelled or modified without
substantial loss to the owner or oper-
ator, to undertake a program of actual
construction of the source to be com-
pleted within a reasonable time.

(16) Necessary preconstruction approv-
als or permits means those permits or
approvals required under federal air
quality control laws and regulations
and those air quality control laws and
regulations which are part of the appli-
cable State Implementation Plan.

(17) Begin actual construction means,
in general, initiation of physical on-
site construction activities on an emis-
sions unit which are of a permanent
nature. Such activities include, but are
not limited to, installation of building
supports and foundations, laying of un-
derground pipework, and construction
of permanent storage structures. With
respect to a change in method of oper-
ations, this term refers to those on-site
activities other than preparatory ac-
tivities which mark the initiation of
change.

(18) Volatile organic compounds (VOC)
is as defined in §51.100(s) of this chap-
ter.

(19) Electric utility steam generating
unit means any steam electric gener-
ating unit that is constructed for the
purpose of supplying more than one-
third of its potential electric output
capacity and more than 25 MW elec-
trical output to any utility power dis-
tribution system for sale. Any steam
supplied to a steam distribution sys-
tem for the purpose of providing steam
to a steam-electric generator that
would produce electrical energy for
sale is also considered in determining
the electrical energy output capacity
of the affected facility.

(20) Representative actual annual emis-
sions means the average rate, in tons
per year, at which the source is pro-
jected to emit a pollutant for the two-
year period after a physical change or
change in the method of operation of a
unit, (or a different consecutive two-
year period within 10 years after that
change, where the Administrator deter-

64

40 CFR Ch. | (7-1-04 Edition)

mines that such period is more rep-
resentative of normal source oper-
ations), considering the effect any such
change will have on increasing or de-
creasing the hourly emissions rate and
on projected capacity utilization. In
projecting future emissions the Admin-
istrator shall:

(i) Consider-all relevant information,
including but not limited to, historical
operational data, the company’s own
representations, filings with the State
or Federal regulatory authorities, and
compliance plans under title IV of the
Clean Air Act; and

(ii) Exclude, in calculating any in-
crease in emissions that results from
the particular physical change or
change in the method of operation at
an electric utility steam generating
unit, that portion of the unit’s emis-
sions following the change that could
have been accommodated during the
representative baseline period and is
attributable to an increase in projected
capacity utilization at the unit that is
unrelated to the particular change, in-
cluding any increased utilization due
to the rate of electricity demand
growth for the utility system as a
whole.

(21) Temporary clean coal technology
demonstration project means a clean
coal technology demonstration project
that is operated for a period of 5 years
or less, and which complies with the
State implementation plans for the
State in which the project is located
and other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during the
project and after it is terminated.

(22) Clean coal technology means any
technology, including technologies ap-
plied at the precombustion, combus-
tion, or post combustion stage, at a
new or existing facility which will
achieve significant reductions in air
emissions of sulfur dioxide or oxides of
nitrogen associated with the utiliza-
tion of coal in the generation of elec-
tricity, or process steam which was not
in widespread use as of November 15,
1990.

(23) Clean coal technology demonstra-
tion project means a project using funds
appropriated under the heading ‘De-
partment of Energy-Clean Coal Tech-
nology’, up to a total amount of
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from the date such emissions unit first operated.
(ii) An existing emissions unit is any emissions unit that does not meet the requirements in paragraph 11.A.7(i) of this Ruling.

8. Secondary emissions means emissions which would occur as a result of the construction or operation of a major stationary
source or major modification, but do not come from the major stationary source or major modification itself. For the purpose of
this Ruling, secondary emissions must be specific, well defined, quantifiable, and impact the same general area as the stationary
source or modification which causes the secondary emissions. Secondary emissions include emissions from any offsite support
facility which would not be constructed or increase its emissions except as a result of the construction or operation of the major
stationary source or major modification. Secondary emissions do not include any emissions which come directly from a mobile
source, such as emissions from the tailpipe of a motor vehicle, from a train, or from a vessel.

9. Fugitive emissions means those emissions which could not reasonably pass through a stack, chimney, vent, or other functionally
equivalent opening.

10. (i) Significant means, in reference to a net emissions increase or the potential of a source to emit any of the following
pollutants, a rate of emissions that would equal or exceed any of the following rates:

Pollutant and Emissions Rate

Carbon monoxide: 100 tons per year (tpy)

Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy

Ozone: 40 tpy of volatile organic compounds or NOy
Lead: 0.6 tpy

Particulate matter: 25 tpy of particulate matter emissions
PM-10: 15 tpy PM-10

(ii) Notwithstanding the significant emissions rate for ozone in paragraph I11.A.10(i) of this Ruling, significant means, in reference
to an emissions increase or a net emissions increase, any increase in actual emissions of volatile organic compounds that would
result from any physical change in, or change in the method of operation of, a major stationary source locating in a serious or
severe 0zone nonattainment area that is subject to subpart 2, part D, title | of the Act, if such emissions increase of volatile organic
compounds exceeds 25 tons per year.

(iii) For the purposes of applying the requirements of paragraph 1V.H of this Ruling to modifications at major stationary sources of
nitrogen oxides located in an 0zone nonattainment area or in an ozone transport region, the significant emission rates and other
requirements for volatile organic compounds in paragraphs I1.A.10(i), (ii), and (v) of this Ruling shall apply to nitrogen oxides
emissions.

(iv) Notwithstanding the significant emissions rate for carbon monoxide under paragraph I1.A.10(i) of this Ruling, significant
means, in reference to an emissions increase or a net emissions increase, any increase in actual emissions of carbon monoxide that
would result from any physical change in, or change in the method of operation of, a major stationary source in a serious
nonattainment area for carbon monoxide if such increase equals or exceeds 50 tons per year, provided the Administrator has
determined that stationary sources contribute significantly to carbon monoxide levels in that area.

(v) Notwithstanding the significant emissions rates for ozone under paragraphs 11.A.10(i) and (ii) of this Ruling, any increase in
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actual emissions of volatile organic compounds from any emissions unit at a major stationary source of volatile organic
compounds located in an extreme ozone nonattainment area that is subject to subpart 2, part D, title | of the Act shall be
considered a significant net emissions increase.

11. Allowable emissions means the emissions rate calculated using the maximum rated capacity of the source (unless the source is
subject to federally enforceable limits which restrict the operating rate, or hours of operation, or both) and the most stringent of the
following:

(i) Applicable standards as set forth in 40 CFR parts 60 and 61;
(i) Any applicable State Implementation Plan emissions limitation, including those with a future compliance date; or
(iii) The emissions rate specified as a federally enforceable permit condition, including those with a future compliance date.

12. Federally enforceable means all limitations and conditions which are enforceable by the Administrator, including those
requirements developed pursuant to 40 CFR parts 60 and 61, requirements within any applicable State implementation plan, any
permit requirements established pursuant to 40 CFR 52.21 or under regulations approved pursuant to 40 CFR part 51, subpart I,
including operating permits issued under an EPA-approved program that is incorporated into the State implementation plan and
expressly requires adherence to any permit issued under such program.

13. (i) Actual emissions means the actual rate of emissions of a regulated NSR pollutant from an emissions unit, as determined in
accordance with paragraphs 11.A.13(ii) through (iv) of this Ruling, except that this definition shall not apply for calculating
whether a significant emissions increase has occurred, or for establishing a PAL under paragraph IV.K of this Ruling. Instead,
paragraphs 11.A.24 and 30 of this Ruling shall apply for those purposes.

(ii) In general, actual emissions as of a particular date shall equal the average rate, in tons per year, at which the unit actually
emitted the pollutant during a consecutive 24-month period which precedes the particular date and which is representative of
normal source operation. The reviewing authority shall allow the use of a different time period upon a determination that it is more
representative of normal source operation. Actual emissions shall be calculated using the unit's actual operating hours, production
rates, and types of materials processed, stored, or combusted during the selected time period.

(iii) The reviewing authority may presume that source-specific allowable emissions for the unit are equivalent to the actual
emissions of the unit.

(iv) For any emissions unit that has not begun normal operations on the particular date, actual emissions shall equal the potential to
emit of the unit on that date.

14. Construction means any physical change or change in the method of operation (including fabrication, erection, installation,
demolition, or modification of an emissions unit) that would result in a change in emissions.

15. Commence as applied to construction of a major stationary source or major modification means that the owner or operator has
all necessary preconstruction approvals or permits and either has:

(i) Begun, or caused to begin, a continuous program of actual on-site construction of the source, to be completed within a
reasonable time; or

(if) Entered into binding agreements or contractual obligations, which cannot be cancelled or modified without substantial loss to
the owner or operator, to undertake a program of actual construction of the source to be completed within a reasonable time.

16. Necessary preconstruction approvals or permits means those permits or approvals required under Federal air quality control
laws and regulations and those air quality control laws and regulations which are part of the applicable State Implementation Plan.

17. Begin actual construction means, in general, initiation of physical on-site construction activities on an emissions unit which
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are of a permanent nature. Such activities include, but are not limited to, installation of building supports and foundations, laying
of underground pipework, and construction of permanent storage structures. With respect to a change in method of operating this
term refers to those on-site activities other than preparatory activities which mark the initiation of the change.

18. Lowest achievable emission rate (LAER) means, for any source, the more stringent rate of emissions based on the following:

(i) The most stringent emissions limitation which is contained in the implementation plan of any State for such class or category of
stationary source, unless the owner or operator of the proposed stationary source demonstrates that such limitations are not
achievable; or

(i) The most stringent emissions limitation which is achieved in practice by such class or category of stationary source. This
limitation, when applied to a modification, means the lowest achievable emissions rate for the new or modified emissions units
within the stationary source. In no event shall the application of this term permit a proposed new or modified stationary source to
emit any pollutant in excess of the amount allowable under applicable new source standards of performance.

19. Resource recovery facility means any facility at which solid waste is processed for the purpose of extracting, converting to
energy, or otherwise separating and preparing solid waste for reuse. Energy conversion facilities must utilize solid waste to
provide more than 50 percent of the heat input to be considered a resource recovery facility under this Ruling.

20. Volatile organic compounds (VOC) is as defined in §51.100(s) of this part.

21. Electric utility steam generating unit means any steam electric generating unit that is constructed for the purpose of supplying
more than one-third of its potential electric output capacity and more than 25 MW electrical output to any utility power
distribution system for sale. Any steam supplied to a steam distribution system for the purpose of providing steam to a steam-
electric generator that would produce electrical energy for sale is also considered in determining the electrical energy output
capacity of the affected facility.

22. Pollution prevention means any activity that through process changes, product reformulation or redesign, or substitution of less
polluting raw materials, eliminates or reduces the release of air pollutants (including fugitive emissions) and other pollutants to the
environment prior to recycling, treatment, or disposal; it does not mean recycling (other than certain “in-process recycling”
practices), energy recovery, treatment, or disposal.

23. Significant emissions increase means, for a regulated NSR pollutant, an increase in emissions that is significant (as defined in
paragraph I1.A.10 of this Ruling) for that pollutant.

24. (i) Projected actual emissions means, the maximum annual rate, in tons per year, at which an existing emissions unit is
projected to emit a regulated NSR pollutant in any one of the 5 years (12-month period) following the date the unit resumes
regular operation after the project, or in any one of the 10 years following that date, if the project involves increasing the emissions
unit's design capacity or its potential to emit of that regulated NSR pollutant and full utilization of the unit would result in a
significant emissions increase or a significant net emissions increase at the major stationary source.

(ii) In determining the projected actual emissions under paragraph 11.A.24(i) of this Ruling before beginning actual construction,
the owner or operator of the major stationary source:

(‘@) Shall consider all relevant information, including but not limited to, historical operational data, the company's own
representations, the company's expected business activity and the company's highest projections of business activity, the
company's filings with the State or Federal regulatory authorities, and compliance plans under the approved plan; and

('b) Shall include fugitive emissions to the extent quantifiable, and emissions associated with startups, shutdowns, and
malfunctions; and

(¢) Shall exclude, in calculating any increase in emissions that results from the particular project, that portion of the unit's
emissions following the project that an existing unit could have accommodated during the consecutive 24-month period used to
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establish the baseline actual emissions under paragraph I1.A.30 of this Ruling and that are also unrelated to the particular project,
including any increased utilization due to product demand growth; or,

(d) In lieu of using the method set out in paragraphs 11.A.24(ii)( a ) through ( ¢ ) of this Ruling, may elect to use the emissions
unit's potential to emit, in tons per year, as defined under paragraph 11.A.3 of this Ruling.

25. Nonattainment major new source review (NSR) program means a major source preconstruction permit program that
implements Sections | through VI of this Ruling, or a program that has been approved by the Administrator and incorporated into
the plan to implement the requirements of §51.165 of this part. Any permit issued under such a program is a major NSR permit.

26. Continuous emissions monitoring system (CEMS) means all of the equipment that may be required to meet the data acquisition
and availability requirements of this Ruling, to sample, condition (if applicable), analyze, and provide a record of emissions on a
continuous basis.

27. Predictive emissions monitoring system (PEMS) means all of the equipment necessary to monitor process and control device
operational parameters (for example, control device secondary voltages and electric currents) and other information (for example,
gas flow rate, O,or CO,concentrations), and calculate and record the mass emissions rate (for example, Ib/hr) on a continuous
basis.

28. Continuous parameter monitoring system (CPMS) means all of the equipment necessary to meet the data acquisition and
availability requirements of this Ruling, to monitor process and control device operational parameters (for example, control device
secondary voltages and electric currents) and other information (for example, gas flow rate, O,or CO,concentrations), and to
record average operational parameter value(s) on a continuous basis.

29. Continuous emissions rate monitoring system (CERMS) means the total equipment required for the determination and
recording of the pollutant mass emissions rate (in terms of mass per unit of time).

30. Baseline actual emissions means the rate of emissions, in tons per year, of a regulated NSR pollutant, as determined in
accordance with paragraphs 11.A.30(i) through (iv) of this Ruling.

(i) For any existing electric utility steam generating unit, baseline actual emissions means the average rate, in tons per year, at
which the unit actually emitted the pollutant during any consecutive 24-month period selected by the owner or operator within the
5-year period immediately preceding when the owner or operator begins actual construction of the project. The reviewing
authority shall allow the use of a different time period upon a determination that it is more representative of normal source
operation.

('a) The average rate shall include fugitive emissions to the extent quantifiable, and emissions associated with startups,
shutdowns, and malfunctions.

('b) The average rate shall be adjusted downward to exclude any non-compliant emissions that occurred while the source was
operating above any emission limitation that was legally enforceable during the consecutive 24-month period.

(¢) For aregulated NSR pollutant, when a project involves multiple emissions units, only one consecutive 24-month period must
be used to determine the baseline actual emissions for the emissions units being changed. A different consecutive 24-month period
can be used for each regulated NSR pollutant.

(d) The average rate shall not be based on any consecutive 24-month period for which there is inadequate information for
determining annual emissions, in tons per year, and for adjusting this amount if required by paragraph 11.A.30(i)( b ) of this
Ruling.

(ii) For an existing emissions unit (other than an electric utility steam generating unit), baseline actual emissions means the
average rate, in tons per year, at which the emissions unit actually emitted the pollutant during any consecutive 24-month period
selected by the owner or operator within the 10-year period immediately preceding either the date the owner or operator begins
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actual construction of the project, or the date a complete permit application is received by the reviewing authority for a permit
required either under this Ruling or under a plan approved by the Administrator, whichever is earlier, except that the 10-year
period shall not include any period earlier than November 15, 1990.

('a) The average rate shall include fugitive emissions to the extent quantifiable, and emissions associated with startups,
shutdowns, and malfunctions.

('b) The average rate shall be adjusted downward to exclude any non-compliant emissions that occurred while the source was
operating above an emission limitation that was legally enforceable during the consecutive 24-month period.

(¢) The average rate shall be adjusted downward to exclude any emissions that would have exceeded an emission limitation with
which the major stationary source must currently comply, had such major stationary source been required to comply with such
limitations during the consecutive 24-month period. However, if an emission limitation is part of a maximum achievable control
technology standard that the Administrator proposed or promulgated under part 63 of this chapter, the baseline actual emissions
need only be adjusted if the State has taken credit for such emissions reductions in an attainment demonstration or maintenance
plan.

(d) For a regulated NSR pollutant, when a project involves multiple emissions units, only one consecutive 24-month period must
be used to determine the baseline actual emissions for the emissions units being changed. A different consecutive 24-month period
can be used for each regulated NSR pollutant.

(e ) The average rate shall not be based on any consecutive 24-month period for which there is inadequate information for
determining annual emissions, in tons per year, and for adjusting this amount if required by paragraphs I1.A.30(ii)(b ) and ( ¢ ) of
this Ruling.

(iii) For a new emissions unit, the baseline actual emissions for purposes of determining the emissions increase that will result
from the initial construction and operation of such unit shall equal zero; and thereafter, for all other purposes, shall equal the unit's
potential to emit.

(iv) For a PAL for a major stationary source, the baseline actual emissions shall be calculated for existing electric utility steam
generating units in accordance with the procedures contained in paragraph 11.A.30(i) of this Ruling, for other existing emissions
units in accordance with the procedures contained in paragraph 11.A.30(ii) of this Ruling, and for a new emissions unit in
accordance with the procedures contained in paragraph 11.A.30(iii) of this Ruling.

31. Regulated NSR pollutant, for purposes of this Ruling, means the following:
(i) Nitrogen oxides or any volatile organic compounds;
(ii) Any pollutant for which a national ambient air quality standard has been promulgated; or

(iii) Any pollutant that is a constituent or precursor of a general pollutant listed under paragraphs 11.A.31(i) or (ii) of this Ruling,
provided that a constituent or precursor pollutant may only be regulated under NSR as part of regulation of the general pollutant.

32. Reviewing authority means the State air pollution control agency, local agency, other State agency, Indian tribe, or other
agency issuing permits under this Ruling or authorized by the Administrator to carry out a permit program under §§851.165 and
51.166 of this part, or the Administrator in the case of EPA-implemented permit programs under this Ruling or under §52.21 of
this chapter.

33. Project means a physical change in, or change in the method of operation of, an existing major stationary source.

34. Best available control technology (BACT) means an emissions limitation (including a visible emissions standard) based on the
maximum degree of reduction for each regulated NSR pollutant which would be emitted from any proposed major stationary
source or major modification which the reviewing authority, on a case-by-case basis, taking into account energy, environmental,
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and economic impacts and other costs, determines is achievable for such source or modification through application of production
processes or available methods, systems, and techniques, including fuel cleaning or treatment or innovative fuel combustion
techniques for control of such pollutant. In no event shall application of best available control technology result in emissions of
any pollutant which would exceed the emissions allowed by any applicable standard under 40 CFR part 60 or 61. If the reviewing
authority determines that technological or economic limitations on the application of measurement methodology to a particular
emissions unit would make the imposition of an emissions standard infeasible, a design, equipment, work practice, operational
standard, or combination thereof, may be prescribed instead to satisfy the requirement for the application of BACT. Such standard
shall, to the degree possible, set forth the emissions reduction achievable by implementation of such design, equipment, work
practice or operation, and shall provide for compliance by means which achieve equivalent results.

35. Prevention of Significant Deterioration (PSD) permit means any permit that is issued under a major source preconstruction
permit program that has been approved by the Administrator and incorporated into the plan to implement the requirements of
851.166 of this chapter, or under the program in §52.21 of this chapter.

36. Federal Land Manager means, with respect to any lands in the United States, the Secretary of the department with authority
over such lands.

B. Review of all sources for emission limitation compliance. The reviewing authority must examine each proposed major hew
source and proposed major modification® to determine if such a source will meet all applicable emission requirements in the SIP,
any applicable new source performance standard in 40 CFR part 60, or any national emission standard for hazardous air pollutants
in 40 CFR part 61. If the reviewing authority determines that the proposed major new source cannot meet the applicable emission
requirements, the permit to construct must be denied.

! Hereafter the term source will be used to denote both any source and any modification.

C. Review of specified sources for air quality impact. In addition, the reviewing authority must determine whether the major
stationary source or major modification would be constructed in an area designated in 40 CFR 81.300 et seg. as nonattainment for
a pollutant for which the stationary source or modification is major.

D.-E. [Reserved]

F. Fugitive emissions sources. Section 1V. A. of this Ruling shall not apply to a source or modification that would be a major
stationary source or major modification only if fugitive emissions, to the extent quantifiable, are considered in calculating the
potential to emit of the stationary source or modification and the source does not belong to any of the following categories:

(1) Coal cleaning plants (with thermal dryers);
(2) Kraft pulp mills;

(3) Portland cement plants;

(4) Primary zinc smelters;

(5) Iron and steel mills;

(6) Primary aluminum ore reduction plants;
(7) Primary copper smelters;

(8) Municipal incinerators capable of charging more than 250 tons of refuse per day;
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(9) Hydrofluoric, sulfuric, or nitric acid plants;
(10) Petroleum refineries;

(11) Lime plants;

(12) Phosphate rock processing plants;
(13) Coke oven batteries;

(14) Sulfur recovery plants;

(15) Carbon black plants (furnace process);
(16) Primary lead smelters;

(17) Fuel conversion plants;

(18) Sintering plants;

(19) Secondary metal production plants;

(20) Chemical process plants—The term chemical processing plant shall not include ethanol production facilities that produce
ethanol by natural fermentation included in NAICS codes 325193 or 312140;

(21) Fossil-fuel boilers (or combination thereof) totaling more than 250 million British thermal units per hour heat input;

(22) Petroleum storage and transfer units with a total storage capacity exceeding 300,000 barrels;

(23) Taconite ore processing plants;

(24) Glass fiber processing plants;

(25) Charcoal production plants;

(26) Fossil fuel-fired steam electric plants of more than 250 million British thermal units per hour heat input;

(27) Any other stationary source category which, as of August 7, 1980, is being regulated under section 111 or 112 of the Act.

G. Secondary emissions. Secondary emissions need not be considered in determining whether the emission rates in Section I1.C.
above would be exceeded. However, if a source is subject to this Ruling on the basis of the direct emissions from the source, the
applicable conditions of this Ruling must also be met for secondary emissions. However, secondary emissions may be exempt
from Conditions 1 and 2 of Section IV. Also, since EPA's authority to perform or require indirect source review relating to mobile
sources regulated under Title 11 of the Act (motor vehicles and aircraft) has been restricted by statute, consideration of the indirect
impacts of motor vehicles and aircraft traffic is not required under this Ruling.

I11. Sources Locating in Designated Clean or Unclassifiable Areas Which Would Cause or Contribute to a Violation of a National
Ambient Air Quality Standard

A. This section applies only to major sources or major modifications which would locate in an area designated in 40 CFR 81.300
et seq. as attainment or unclassifiable in a State where EPA has not yet approved the State preconstruction review program
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required by 40 CFR 51.165(b), if the source or modification would exceed the following significance levels at any locality that
does not meet the NAAQS:

Averaging time (hours)
Pollutant Annual 24 8 3 1
SO, 1.0 pg/m? 5 pug/m® 25 pg/m?
TSP 1.0 pg/m® 5 ug/m?
NO, 1.0 pg/m®
co 0.5 mg/m? 2 mg/m®.

B. Sources to which this section applies must meet Conditions 1, 2, and 4 of Section IV.A. of this ruling.? However, such sources
may be exempt from Condition 3 of Section IV.A. of this ruling.

2 The discussion in this paragraph is a proposal, but represents EPA's interim policy until final rulemaking is completed.

C. Review of specified sources for air quality impact. For stable air pollutants (i.e. SO,, particulate matter and CO), the
determination of whether a source will cause or contribute to a violation of an NAAQS generally should be made on a case-by-
case basis as of the proposed new source's start-up date using the source's allowable emissions in an atmospheric simulation model
(unless a source will clearly impact on a receptor which exceeds an NAAQS).

For sources of nitrogen oxides, the initial determination of whether a source would cause or contribute to a violation of the
NAAQS for NO,should be made using an atmospheric simulation model assuming all the nitric oxide emitted is oxidized to
NO,by the time the plume reaches ground level. The initial concentration estimates may be adjusted if adequate data are available
to account for the expected oxidation rate.

For ozone, sources of volatile organic compounds, locating outside a designated ozone nonattainment area, will be presumed to
have no significant impact on the designated nonattainment area. If ambient monitoring indicates that the area of source location is
in fact nonattainment, then the source may be permitted under the provisions of any State plan adopted pursuant to section
110(a)(2)(D) of the Act until the area is designated nonattainment and a State Implementation Plan revision is approved. If no
State plan pursuant to section 110(a)(2)(D) has been adopted and approved, then this Ruling shall apply.

As noted above, the determination as to whether a source would cause or contribute to a violation of an NAAQS should be made
as of the new source's start-up date. Therefore, if a designated nonattainment area is projected to be an attainment area as part of an
approved SIP control strategy by the new source start-up date, offsets would not be required if the new source would not cause a
new violation.

D. Sources locating in clean areas, but would cause a new violating of an NAAQS. If the reviewing authority finds that the
emissions from a proposed source would cause a new violation of an NAAQS, but would not contribute to an existing violation,
approval may be granted only if both of the following conditions are met:

Condition 1. The new source is required to meet a more stringent emission limitation® and/or the control of existing sources below
allowable levels is required so that the source will not cause a violation of any NAAQS.

® If the reviewing authority determines that technological or economic limitations on the application of measurement methodology
to a particular class of sources would make the imposition of an enforceable numerical emission standard infeasible, the authority
may instead prescribe a design, operational or equipment standard. In such cases, the reviewing authority shall make its best
estimate as to the emission rate that will be achieved and must specify that rate in the required submission to EPA (see Part V).
Any permits issued without an enforceable numerical emission standard must contain enforceable conditions which assure that the
design characteristics or equipment will be properly maintained (or that the operational conditions will be properly performed) so
as to continuously achieve the assumed degree of control. Such conditions shall be enforceable as emission limitations by private

SA-81



parties under section 304. Hereafter, the term emission limitation shall also include such design, operational, or equipment
standards.

Condition 2. The new emission limitations for the new source as well as any existing sources affected must be enforceable in
accordance with the mechanisms set forth in Section V of this appendix.

IV. Sources That Would Locate in a Designated Nonattainment Area

A. Conditions for approval. If the reviewing authority finds that the major stationary source or major modification would be
constructed in an area designated in 40 CFR 81.300 et seq as nonattainment for a pollutant for which the stationary source or
modification is major, approval may be granted only if the following conditions are met:

Condition 1. The new source is required to meet an emission Limitation* which specifies the lowest achievable emission rate for
such source.

* If the reviewing authority determines that technological or economic limitations on the application of measurement methodology
to a particular class of sources would make the imposition of an enforceable numerical emission standard infeasible, the authority
may instead prescribe a design, operational or equipment standard. In such cases, the reviewing authority shall make its best
estimate as to the emission rate that will be achieved and must specify that rate in the required submission to EPA (see Part V).
Any permits issued without an enforceable numerical emission standard must contain enforceable conditions which assure that the
design characteristics or equipment will be properly maintained (or that the operational conditions will be properly performed) so
as to continuously achieve the assumed degree of control. Such conditions shall be enforceable as emission limitations by private
parties under section 304. Hereafter, the term emission limitation shall also include such design, operational, or equipment
standards.

Condition 2. The applicant must certify that all existing major sources owned or operated by the applicant (or any entity
controlling, controlled by, or under common control with the appplicant) in the same State as the proposed source are in
compliance with all applicable emission limitations and standards under the Act (or are in compliance with an expeditious
schedule which is Federally enforceable or contained in a court decree).

Condition 3. Emission reductions ( offsets ) from existing sources® in the area of the proposed source (whether or not under the
same ownership) are required such that there will be reasonable progress toward attainment of the applicable NAAQs.®

% Subject to the provisions of section 1V.C. below.
® The discussion in this paragraph is a proposal, but represents EPA's interim policy until final rulemaking is completed.
Only intrapollutant emission offsets will be acceptable (e.g., hydrocarbon increases may not be offset against SO,reductions).

Condition 4. The emission offsets will provide a positive net air quality benefit in the affected area (see Section 1V.D. below).
Atmospheric simulation modeling is not necessary for volatile organic compounds and NOx. Fulfillment of Condition 3 and
Section 1V.D. will be considered adequate to meet this condition.

B. Exemptions from certain conditions. The reviewing authority may exempt the following sources from Condition 1 under
Section 11 or Conditions 3 and 4. Section IV.A.:

(i) Resource recovery facilities burning municipal solid waste, and (ii) sources which must switch fuels due to lack of adequate
fuel supplies or where a source is required to be modified as a result of EPA regulations (e.g., lead-in-fuel requirements) and no
exemption from such regulation is available to the source. Such an exemption may be granted only if:

1. The applicant demonstrates that it made its best efforts to obtain sufficient emission offsets to comply with Condition 1 under
Section 111 or Conditions 3 and 4 under Section IV.A. and that such efforts were unsuccessful;
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2. The applicant has secured all available emission offsets; and
3. The applicant will continue to seek the necessary emission offsets and apply them when they become available.
Such an exemption may result in the need to revise the SIP to provide additional control of existing sources.

Temporary emission sources, such as pilot plants, portable facilities which will be relocated outside of the nonattainment area after
a short period of time, and emissions resulting from the construction phase of a new source, are exempt from Conditions 3 and 4 of
this section.

C. Baseline for determining credit for emission and air quality offsets. The baseline for determining credit for emission and air
quality offsets will be the SIP emission limitations in effect at the time the application to construct or modify a source is filed.
Thus, credit for emission offset purposes may be allowable for existing control that goes beyond that required by the SIP.
Emission offsets generally should be made on a pounds per hour basis when all facilities involved in the emission offset
calculations are operating at their maximum expected or allowed production rate. The reviewing agency should specify other
averaging periods (e.g., tons per year) in addition to the pounds per hour basis if necessary to carry out the intent of this Ruling.
When offsets are calculated on a tons per year basis, the baseline emissions for existing sources providing the offsets should be
calculated using the actual annual operating hours for the previous one or two year period (or other appropriate period if warranted
by cyclical business conditions). Where the SIP requires certain hardware controls in lieu of an emission limitation (e.g., floating
roof tanks for petroleum storage), baseline allowable emissions should be based on actual operating conditions for the previous
one or two year period (i.e., actual throughput and vapor pressures) in conjunction with the required hardware controls.

1. No meaningful or applicable SIP requirement. Where the applicable SIP does not contain an emission limitation for a source or
source category, the emission offset baseline involving such sources shall be the actual emissions determined in accordance with
the discussion above regarding operating conditions.

Where the SIP emission limit allows greater emissions than the uncontrolled emission rate of the source (as when a State has a
single particulate emission limit for all fuels), emission offset credit will be allowed only for control below the uncontrolled
emission rate.

2. Combustion of fuels. Generally, the emissions for determining emission offset credit involving an existing fuel combustion
source will be the allowable emissions under the SIP for the type of fuel being burned at the time the new source application is
filed (i.e., if the existing source has switched to a different type of fuel at some earlier date, any resulting emission reduction
[either actual or allowable] shall not be used for emission offset credit). If the existing source commits to switch to a cleaner fuel at
some future date, emission offset credit based on the allowable emissions for the fuels involved is not acceptable unless the permit
is conditioned to require the use of a specified alternative control measure which would achieve the same degree of emission
reduction should the source switch back to a dirtier fuel at some later date. The reviewing authority should ensure that adequate
long-term supplies of the new fuel are available before granting emission offset credit for fuel switches.

3. Emission Reduction Credits from Shutdowns and Curtailments.

(i) Emissions reductions achieved by shutting down an existing source or curtailing production or operating hours may be
generally credited for offsets if they meet the requirements in paragraphs IV.C.3.i.1. through 2 of this section.

(1) Such reductions are surplus, permanent, quantifiable, and federally enforceable.

(2) The shutdown or curtailment occurred after the last day of the base year for the SIP planning process. For purposes of this
paragraph, a reviewing authority may choose to consider a prior shutdown or curtailment to have occurred after the last day of the
base year if the projected emissions inventory used to develop the attainment demonstration explicitly includes the emissions from
such previously shutdown or curtailed emission units. However, in no event may credit be given for shutdowns that occurred
before August 7, 1977.

(ii) Emissions reductions achieved by shutting down an existing source or curtailing production or operating hours and that do not
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meet the requirements in paragraphs 1V.C.3.i.1. through 2 of this section may be generally credited only if:
(1) The shutdown or curtailment occurred on or after the date the new source permit application is filed; or

(2) The applicant can establish that the proposed new source is a replacement for the shutdown or curtailed source, and the
emissions reductions achieved by the shutdown or curtailment met the requirements of paragraphs IV.C.3.i.1. through 2 of this
section.

4. Credit for VOC substitution. As set forth in the Agency's “Recommended Policy on Control of Volatile Organic Compounds”
(42 FR 35314, July 8, 1977), EPA has found that almost all non-methane VOCs are photochemically reactive and that low
reactivity VOCs eventually form as much ozone as the highly reactive VOCs. Therefore, no emission offset credit may be allowed
for replacing one VOC compound with another of lesser reactivity, except for those compounds listed in Table 1 of the above
policy statement.

5. “Banking” of emission offset credit. For new sources obtaining permits by applying offsets after January 16, 1979, the
reviewing authority may allow offsets that exceed the requirements of reasonable progress toward attainment (Condition 3) to be
“banked” (i.e., saved to provide offsets for a source seeking a permit in the future) for use under this Ruling. Likewise, the
reviewing authority may allow the owner of an existing source that reduces its own emissions to bank any resulting reductions
beyond those required by the SIP for use under this Ruling, even if none of the offsets are applied immediately to a new source
permit. A reviewing authority may allow these banked offsets to be used under the preconstruction review program required by
Part D, as long as these banked emissions are identified and accounted for in the SIP control strategy. A reviewing authority may
not approve the construction of a source using banked offsets if the new source would interfere with the SIP control strategy or if
such use would violate any other condition set forth for use of offsets. To preserve banked offsets, the reviewing authority should
identify them in either a SIP revision or a permit, and establish rules as to how and when they may be used.

6. Offset credit for meeting NSPS or NESHAPS. Where a source is subject to an emission limitation established in a New Source
Performance Standard (NSPS) or a National Emission Standard for Hazardous Air Pollutants (NESHAPS), (i.e., requirements
under sections 111 and 112, respectively, of the Act), and a different SIP limitation, the more stringent limitation shall be used as
the baseline for determining credit for emission and air quality offsets. The difference in emissions between the SIP and the NSPS
or NESHAPS, for such source may not be used as offset credit. However, if a source were not subject to an NSPS or NESHAPS,
for example if its construction had commenced prior to the proposal of an NSPS or NESHAPS for that source category, offset
credit can be permitted for tightening the SIP to the NSPS or NESHAPS level for such source.

D. Location of offsetting emissions. The owner or operator of a new or modified major stationary source may comply with any
offset requirement in effect under this Ruling for increased emissions of any air pollutant only by obtaining emissions reductions
of such air pollutant from the same source or other sources in the same nonattainment area, except that the reviewing authority
may allow the owner or operator of a source to obtain such emissions reductions in another nonattainment area if the conditions in
1V.D.1 and 2 are met.

1. The other area has an equal or higher nonattainment classification than the area in which the source is located.

2. Emissions from such other area contribute to a violation of the national ambient air quality standard in the nonattainment area in
which the source is located.

E. Reasonable further progress. Permits to construct and operate may be issued if the reviewing authority determines that, by the
time the source is to commence operation, sufficient offsetting emissions reductions have been obtained, such that total allowable
emissions from existing sources in the region, from new or modified sources which are not major emitting facilities, and from the
proposed source will be sufficiently less than total emissions from existing sources prior to the application for such permit to
construct or modify so as to represent (when considered together with the plan provisions required under CAA section 172)
reasonable further progress (as defined in CAA section 171).

F. Source obligation. At such time that a particular source or modification becomes a major stationary source or major
modification solely by virtue of a relaxation in any enforceable limitation which was established after August 7, 1980, on the
capacity of the source or modification otherwise to emit a pollutant, such as a restriction on hours of operation, then the
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requirements of this Ruling shall apply to the source or modification as though construction had not yet commenced on the source
or modification.

G. Offset Ratios. 1. In meeting the emissions offset requirements of paragraph 1V.A, Condition 3 of this Ruling for ozone
nonattainment areas that are subject to subpart 2, part D, title | of the Act, the ratio of total actual emissions reductions of VOC to
the emissions increase of VOC shall be as follows:

(i) In any marginal nonattainment area for ozone—at least 1.1:1;
(ii) In any moderate nonattainment area for ozone—at least 1.15:1;
(iii) In any serious nonattainment area for ozone—at least 1.2:1;

(iv) In any severe nonattainment area for ozone—at least 1.3:1 (except that the ratio may be at least 1.2:1 if the State also requires
all existing major sources in such nonattainment area to use BACT for the control of VOC); and

(v) In any extreme nonattainment area for ozone—at least 1.5:1 (except that the ratio may be at least 1.2:1 if the State also requires
all existing major sources in such nonattainment area to use BACT for the control of VOC); and

2. Notwithstanding the requirements of paragraph 1V.G.1 of this Ruling for meeting the requirements of paragraph IV.A,
Condition 3 of this Ruling, the ratio of total actual emissions reductions of VOC to the emissions increase of VOC shall be at least
1.15:1 for all areas within an ozone transport region that is subject to subpart 2, part D, title | of the Act, except for serious, severe,
and extreme o0zone nonattainment areas that are subject to subpart 2, part D, title | of the Act.

3. In meeting the emissions offset requirements of paragraph IV.A, Condition 3 of this Ruling for ozone nonattainment areas that
are subject to subpart 1, part D, title | of the Act (but are not subject to subpart 2, part D, title | of the Act, including 8-hour ozone
nonattainment areas subject to 40 CFR 51.902(b)), the ratio of total actual emissions reductions of VOC to the emissions increase
of VOC shall be at least 1:1.

H. Additional provisions for emissions of nitrogen oxides in ozone transport regions and nonattainment areas. The requirements
of this Ruling applicable to major stationary sources and major modifications of volatile organic compounds shall apply to
nitrogen oxides emissions from major stationary sources and major modifications of nitrogen oxides in an ozone transport region
or in any ozone nonattainment area, except in ozone nonattainment areas where the Administrator has granted a NOxwaiver
applying the standards set forth under 182(f) and the waiver continues to apply.

I. Applicability procedures.

1. To determine whether a project constitutes a major modification, the reviewing authority shall apply the principles set out in
paragraphs IV.1.1(i) through (v) of this Ruling.

(i) Except as otherwise provided in paragraph 1V.1.2 of this Ruling, and consistent with the definition of major modification
contained in paragraph I1.A.5 of this Ruling, a project is a major modification for a regulated NSR pollutant if it causes two types
of emissions increases—a significant emissions increase (as defined in paragraph 11.A.23 of this Ruling), and a significant net
emissions increase (as defined in paragraphs I1.A.6 and 10 of this Ruling). The project is not a major modification if it does not
cause a significant emissions increase. If the project causes a significant emissions increase, then the project is a major
modification only if it also results in a significant net emissions increase.

(ii) The procedure for calculating (before beginning actual construction) whether a significant emissions increase (i.e., the first step
of the process) will occur depends upon the type of emissions units being modified, according to paragraphs 1V.1.1(iii) through (v)
of this Ruling. The procedure for calculating (before beginning actual construction) whether a significant net emissions increase
will occur at the major stationary source (i.e., the second step of the process) is contained in the definition in paragraph I1.A.6 of
this Ruling. Regardless of any such preconstruction projections, a major modification results if the project causes a significant
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emissions increase and a significant net emissions increase.

(iii) Actual-to-projected-actual applicability test for projects that only involve existing emissions units. A significant emissions
increase of a regulated NSR pollutant is projected to occur if the sum of the difference between the projected actual emissions (as
defined in paragraph I1.A.24 of this Ruling) and the baseline actual emissions (as defined in paragraphs 11.A.30(i) and (ii) of this
Ruling, as applicable), for each existing emissions unit, equals or exceeds the significant amount for that pollutant (as defined in
paragraph I1.A.10 of this Ruling).

(iv) Actual-to-potential test for projects that only involve construction of a new emissions unit(s). A significant emissions increase
of a regulated NSR pollutant is projected to occur if the sum of the difference between the potential to emit (as defined in
paragraph I1.A.3 of this Ruling) from each new emissions unit following completion of the project and the baseline actual
emissions (as defined in paragraph 11.A.30(iii) of this Ruling) of these units before the project equals or exceeds the significant
amount for that pollutant (as defined in paragraph I1.A.10 of this Ruling).

(v) Hybrid test for projects that involve multiple types of emissions units. A significant emissions increase of a regulated NSR
pollutant is projected to occur if the sum of the emissions increases for each emissions unit, using the method specified in
paragraphs IV.1.1(iii) through (iv) of this Ruling as applicable with respect to each emissions unit, for each type of emissions unit
equals or exceeds the significant amount for that pollutant (as defined in paragraph I1.A.10 of this Ruling).

2. For any major stationary source for a PAL for a regulated NSR pollutant, the major stationary source shall comply with
requirements under paragraph 1V.K of this Ruling.

J. Provisions for projected actual emissions. Except as otherwise provided in paragraph 1V.J.6(ii) of this Ruling, the provisions of
this paragraph 1V.J apply with respect to any regulated NSR pollutant emitted from projects at existing emissions units at a major
stationary source (other than projects at a source with a PAL) in circumstances where there is a reasonable possibility, within the
meaning of paragraph 1V.J.6 of this Ruling, that a project that is not a part of a major modification may result in a significant
emissions increase of such pollutant, and the owner or operator elects to use the method specified in paragraphs 11.A.24(ii)(a)
through (c) of this Ruling for calculating projected actual emissions.

1. Before beginning actual construction of the project, the owner or operator shall document and maintain a record of the following
information:

(i) A description of the project;
(ii) Identification of the emissions unit(s) whose emissions of a regulated NSR pollutant could be affected by the project; and

(iii) A description of the applicability test used to determine that the project is not a major modification for any regulated NSR
pollutant, including the baseline actual emissions, the projected actual emissions, the amount of emissions excluded under
paragraph I1.A.24(ii)( ¢ ) of this Ruling and an explanation for why such amount was excluded, and any netting calculations, if
applicable.

2. If the emissions unit is an existing electric utility steam generating unit, before beginning actual construction, the owner or
operator shall provide a copy of the information set out in paragraph 1V.J.1 of this Ruling to the reviewing authority. Nothing in
this paragraph 1V.J.2 shall be construed to require the owner or operator of such a unit to obtain any determination from the
reviewing authority before beginning actual construction.

3. The owner or operator shall monitor the emissions of any regulated NSR pollutant that could increase as a result of the project
and that is emitted by any emissions units identified in paragraph IV.J.1(ii) of this Ruling; and calculate and maintain a record of
the annual emissions, in tons per year on a calendar year basis, for a period of 5 years following resumption of regular operations
after the change, or for a period of 10 years following resumption of regular operations after the change if the project increases the
design capacity or potential to emit of that regulated NSR pollutant at such emissions unit.

4. If the unit is an existing electric utility steam generating unit, the owner or operator shall submit a report to the reviewing
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authority within 60 days after the end of each year, during which records must be generated under paragraph 1V.J.3 of this Ruling
setting out the unit's annual emissions during the year that preceded submission of the report.

5. If the unit is an existing unit other than an electric utility steam generating unit, the owner or operator shall submit a report to
the reviewing authority if the annual emissions, in tons per year, from the project identified in paragraph 1V.J.1 of this Ruling,
exceed the baseline actual emissions (as documented and maintained pursuant to paragraph 1V.J.1(iii) of this Ruling) by a
significant amount (as defined in paragraph I1.A.10 of this Ruling) for that regulated NSR pollutant, and if such emissions differ
from the preconstruction projection as documented and maintained pursuant to paragraph 1V.J.1(iii) of this Ruling. Such report
shall be submitted to the reviewing authority within 60 days after the end of such year. The report shall contain the following:

(i) The name, address and telephone number of the major stationary source;
(ii) The annual emissions as calculated pursuant to paragraph 1V.J.3 of this Ruling; and

(iii) Any other information that the owner or operator wishes to include in the report (e.g., an explanation as to why the emissions
differ from the preconstruction projection).

6. A “reasonable possibility” under paragraph 1V.J of this Ruling occurs when the owner or operator calculates the project to result
in either:

(i) A projected actual emissions increase of at least 50 percent of the amount that is a “significant emissions increase,” as defined
under paragraph 11.A.23 of this Ruling (without reference to the amount that is a significant net emissions increase), for the
regulated NSR pollutant; or

(ii) A projected actual emissions increase that, added to the amount of emissions excluded under paragraph 11.A.24(ii)( ¢ ), sums to
at least 50 percent of the amount that is a “significant emissions increase,” as defined under paragraph 11.A.23 of this Ruling
(without reference to the amount that is a significant net emissions increase), for the regulated NSR pollutant. For a project for
which a reasonable possibility occurs only within the meaning of paragraph IV.J.6(ii) of this Ruling, and not also within the
meaning of paragraph 1V.J.6(i) of this Ruling, then provisions 1V.J.2 through 1V.J.5 do not apply to the project.

7. The owner or operator of the source shall make the information required to be documented and maintained pursuant to this
paragraph IV.J of this Ruling available for review upon a request for inspection by the reviewing authority or the general public
pursuant to the requirements contained in 870.4(b)(3)(viii) of this chapter.

K. Actuals PALs. The provisions in paragraphs 1V.K.1 through 15 of this Ruling govern actuals PALSs.
1. Applicability.

(i) The reviewing authority may approve the use of an actuals PAL for any existing major stationary source (except as provided in
paragraph IV.K.1(ii) of this Ruling) if the PAL meets the requirements in paragraphs 1V.K.1 through 15 of this Ruling. The term
“PAL” shall mean “actuals PAL” throughout paragraph 1V.K of this Ruling.

(i) The reviewing authority shall not allow an actuals PAL for VOC or NOxfor any major stationary source located in an extreme
0zone nonattainment area.

(iii) Any physical change in or change in the method of operation of a major stationary source that maintains its total source-wide
emissions below the PAL level, meets the requirements in paragraphs IV.K.1 through 15 of this Ruling, and complies with the
PAL permit:

('a) Is not a major modification for the PAL pollutant;
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('b) Does not have to be approved through a nonattainment major NSR program; and

(¢) Is not subject to the provisions in paragraph IV.F of this Ruling (restrictions on relaxing enforceable emission limitations that
the major stationary source used to avoid applicability of a nonattainment major NSR program).

(iv) Except as provided under paragraph IV.K.1(iii)( ¢ ) of this Ruling, a major stationary source shall continue to comply with all
applicable Federal or State requirements, emission limitations, and work practice requirements that were established prior to the
effective date of the PAL.

2. Definitions. For the purposes of this paragraph IV.K, the definitions in paragraphs IV.K.2(i) through (xi) of this Ruling apply.
When a term is not defined in these paragraphs, it shall have the meaning given in paragraph I1.A of this Ruling or in the Act.

(i) Actuals PAL for a major stationary source means a PAL based on the baseline actual emissions (as defined in paragraph 11.A.30
of this Ruling) of all emissions units (as defined in paragraph 11.A.7 of this Ruling) at the source, that emit or have the potential to
emit the PAL pollutant.

(ii) Allowable emissions means “allowable emissions” as defined in paragraph 11.A.11 of this Ruling, except as this definition is
modified according to paragraphs 1V.K.2(ii)( a ) through ( b ) of this Ruling.

('a) The allowable emissions for any emissions unit shall be calculated considering any emission limitations that are enforceable
as a practical matter on the emissions unit's potential to emit.

(b)) An emissions unit's potential to emit shall be determined using the definition in paragraph 11.A.3 of this Ruling, except that
the words “enforceable as a practical matter” should be added after “federally enforceable.”

(iii) Small emissions unit means an emissions unit that emits or has the potential to emit the PAL pollutant in an amount less than
the significant level for that PAL pollutant, as defined in paragraph 11.A.10 of this Ruling or in the Act, whichever is lower.

(iv) Major emissions unit means:

('a) Any emissions unit that emits or has the potential to emit 100 tons per year or more of the PAL pollutant in an attainment
area; or

('b) Any emissions unit that emits or has the potential to emit the PAL pollutant in an amount that is equal to or greater than the
major source threshold for the PAL pollutant as defined by the Act for nonattainment areas. For example, in accordance with the
definition of major stationary source in section 182(c) of the Act, an emissions unit would be a major emissions unit for VOC if
the emissions unit is located in a serious 0zone nonattainment area and it emits or has the potential to emit 50 or more tons of VOC
per year.

(v) Plantwide applicability limitation (PAL) means an emission limitation expressed in tons per year, for a pollutant at a major
stationary source, that is enforceable as a practical matter and established source-wide in accordance with paragraphs 1V.K.1
through 15 of this Ruling.

(vi) PAL effective date generally means the date of issuance of the PAL permit. However, the PAL effective date for an increased
PAL is the date any emissions unit which is part of the PAL major modification becomes operational and begins to emit the PAL
pollutant.

(vii) PAL effective period means the period beginning with the PAL effective date and ending 10 years later.

(viii) PAL major modification means, notwithstanding paragraphs I1.A.5 and 6 of this Ruling (the definitions for major
modification and net emissions increase), any physical change in or change in the method of operation of the PAL source that
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causes it to emit the PAL pollutant at a level equal to or greater than the PAL.

(ix) PAL permit means the permit issued under this Ruling, the major NSR permit, the minor NSR permit, or the State operating
permit under a program that is approved into the plan, or the title V permit issued by the reviewing authority that establishes a
PAL for a major stationary source.

(x) PAL pollutant means the pollutant for which a PAL is established at a major stationary source.

(xi) Significant emissions unit means an emissions unit that emits or has the potential to emit a PAL pollutant in an amount that is
equal to or greater than the significant level (as defined in paragraph 11.A.10 of this Ruling or in the Act, whichever is lower) for
that PAL pollutant, but less than the amount that would qualify the unit as a major emissions unit as defined in paragraph
1V.K.2(iv) of this Ruling.

3. Permit application requirements. As part of a permit application requesting a PAL, the owner or operator of a major stationary
source shall submit the following information to the reviewing authority for approval:

(i) A list of all emissions units at the source designated as small, significant or major based on their potential to emit. In addition,
the owner or operator of the source shall indicate which, if any, Federal or State applicable requirements, emission limitations or
work practices apply to each unit.

(i) Calculations of the baseline actual emissions (with supporting documentation). Baseline actual emissions are to include
emissions associated not only with operation of the unit, but also emissions associated with startup, shutdown and malfunction.

(iii) The calculation procedures that the major stationary source owner or operator proposes to use to convert the monitoring
system data to monthly emissions and annual emissions based on a 12-month rolling total for each month as required by paragraph
1V.K.13(i) of this Ruling.

4. General requirements for establishing PALSs.

(i) The reviewing authority is allowed to establish a PAL at a major stationary source, provided that at a minimum, the
requirements in paragraphs 1V.K.4(i) (a) through (g ) of this Ruling are met.

(‘a) The PAL shall impose an annual emission limitation in tons per year, that is enforceable as a practical matter, for the entire
major stationary source. For each month during the PAL effective period after the first 12 months of establishing a PAL, the major
stationary source owner or operator shall show that the sum of the monthly emissions from each emissions unit under the PAL for
the previous 12 consecutive months is less than the PAL (a 12-month average, rolled monthly). For each month during the first 11
months from the PAL effective date, the major stationary source owner or operator shall show that the sum of the preceding
monthly emissions from the PAL effective date for each emissions unit under the PAL is less than the PAL.

('b) The PAL shall be established in a PAL permit that meets the public participation requirements in paragraph 1V.K.5 of this
Ruling.

(¢) The PAL permit shall contain all the requirements of paragraph 1VV.K.7 of this Ruling.

(d) The PAL shall include fugitive emissions, to the extent quantifiable, from all emissions units that emit or have the potential to
emit the PAL pollutant at the major stationary source.

(e ) Each PAL shall regulate emissions of only one pollutant.
(f) Each PAL shall have a PAL effective period of 10 years.

('g) The owner or operator of the major stationary source with a PAL shall comply with the monitoring, recordkeeping, and
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reporting requirements provided in paragraphs IV.K. 12 through 14 of this Ruling for each emissions unit under the PAL through
the PAL effective period.

(ii) At no time (during or after the PAL effective period) are emissions reductions of a PAL pollutant, which occur during the PAL
effective period, creditable as decreases for purposes of offsets under paragraph 1V.C of this Ruling unless the level of the PAL is
reduced by the amount of such emissions reductions and such reductions would be creditable in the absence of the PAL.

5. Public participation requirement for PALs. PALs for existing major stationary sources shall be established, renewed, or
increased through a procedure that is consistent with ((51.160 and 51.161 of this chapter. This includes the requirement that the
reviewing authority provide the public with notice of the proposed approval of a PAL permit and at least a 30-day period for
submittal of public comment. The reviewing authority must address all material comments before taking final action on the permit.

6. Setting the 10-year actuals PAL level. The actuals PAL level for a major stationary source shall be established as the sum of the
baseline actual emissions (as defined in paragraph I1.A.30 of this Ruling) of the PAL pollutant for each emissions unit at the
source; plus an amount equal to the applicable significant level for the PAL pollutant under paragraph 11.A.10 of this Ruling or
under the Act, whichever is lower. When establishing the actuals PAL level, for a PAL pollutant, only one consecutive 24-month
period must be used to determine the baseline actual emissions for all existing emissions units. However, a different consecutive
24-month period may be used for each different PAL pollutant. Emissions associated with units that were permanently shut down
after this 24-month period must be subtracted from the PAL level. Emissions from units on which actual construction began after
the 24-month period must be added to the PAL level in an amount equal to the potential to emit of the units. The reviewing
authority shall specify a reduced PAL level(s) (in tons/yr) in the PAL permit to become effective on the future compliance date(s)
of any applicable Federal or State regulatory requirement(s) that the reviewing authority is aware of prior to issuance of the PAL
permit. For instance, if the source owner or operator will be required to reduce emissions from industrial boilers in half from
baseline emissions of 60 ppm NOxto a new rule limit of 30 ppm, then the permit shall contain a future effective PAL level that is
equal to the current PAL level reduced by half of the original baseline emissions of such unit(s).

7. Contents of the PAL permit. The PAL permit contain, at a minimum, the information in paragraphs 1V.K.7 (i) through (x) of this
Ruling.

(i) The PAL pollutant and the applicable source-wide emission limitation in tons per year.
(ii) The PAL permit effective date and the expiration date of the PAL (PAL effective period).

(iii) Specification in the PAL permit that if a major stationary source owner or operator applies to renew a PAL in accordance with
paragraph 1V.K.10 of this Ruling before the end of the PAL effective period, then the PAL shall not expire at the end of the PAL
effective period. It shall remain in effect until a revised PAL permit is issued by the reviewing authority.

(iv) A requirement that emission calculations for compliance purposes include emissions from startups, shutdowns and
malfunctions.

(v) A requirement that, once the PAL expires, the major stationary source is subject to the requirements of paragraph IV.K.9 of
this Ruling.

(vi) The calculation procedures that the major stationary source owner or operator shall use to convert the monitoring system data
to monthly emissions and annual emissions based on a 12-month rolling total for each month as required by paragraph 1V.K.13(i)
of this Ruling.

(vii) A requirement that the major stationary source owner or operator monitor all emissions units in accordance with the
provisions under paragraph 1V.K.12 of this Ruling.

(viii) A requirement to retain the records required under paragraph 1V.K.13 of this Ruling on site. Such records may be retained in
an electronic format.
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(ix) A requirement to submit the reports required under paragraph 1V.K.14 of this Ruling by the required deadlines.
(x) Any other requirements that the reviewing authority deems necessary to implement and enforce the PAL.

8. PAL effective period and reopening of the PAL permit. The requirements in paragraphs IV.K.8(i) and (ii) of this Ruling apply to
actuals PALs.

(i) PAL effective period. The reviewing authority shall specify a PAL effective period of 10 years.
(i) Reopening of the PAL permit.
(a) During the PAL effective period, the reviewing authority must reopen the PAL permit to:

(1) Correct typographical/calculation errors made in setting the PAL or reflect a more accurate determination of emissions used
to establish the PAL.

(2) Reduce the PAL if the owner or operator of the major stationary source creates creditable emissions reductions for use as
offsets under paragraph IV.C of this Ruling.

(13) Revise the PAL to reflect an increase in the PAL as provided under paragraph 1V.K.11 of this Ruling.
('b) The reviewing authority shall have discretion to reopen the PAL permit for the following:

(1) Reduce the PAL to reflect newly applicable Federal requirements (for example, NSPS) with compliance dates after the PAL
effective date.

(2) Reduce the PAL consistent with any other requirement, that is enforceable as a practical matter, and that the State may
impose on the major stationary source under the plan.

(3) Reduce the PAL if the reviewing authority determines that a reduction is necessary to avoid causing or contributing to a
NAAQS or PSD increment violation, or to an adverse impact on an air quality related value that has been identified for a Federal
Class | area by a Federal Land Manager and for which information is available to the general public.

(¢ ) Except for the permit reopening in paragraph 1V.K.8(ii)('a )( 1) of this Ruling for the correction of typographical/calculation
errors that do not increase the PAL level, all other reopenings shall be carried out in accordance with the public participation
requirements of paragraph IV.K.5 of this Ruling.

9. Expiration of a PAL. Any PAL which is not renewed in accordance with the procedures in paragraph 1V.K.10 of this Ruling
shall expire at the end of the PAL effective period, and the requirements in paragraphs 1V.K.9(i) through (v) of this Ruling shall

apply.

(i) Each emissions unit (or each group of emissions units) that existed under the PAL shall comply with an allowable emission
limitation under a revised permit established according to the procedures in paragraphs IV.K.9(i)('a ) through ( b)) of this Ruling.

(‘a) Within the time frame specified for PAL renewals in paragraph 1V.K.10(ii) of this Ruling, the major stationary source shall
submit a proposed allowable emission limitation for each emissions unit (or each group of emissions units, if such a distribution is
more appropriate as decided by the reviewing authority) by distributing the PAL allowable emissions for the major stationary
source among each of the emissions units that existed under the PAL. If the PAL had not yet been adjusted for an applicable
requirement that became effective during the PAL effective period, as required under paragraph 1V.K.10(v) of this Ruling, such
distribution shall be made as if the PAL had been adjusted.

('b) The reviewing authority shall decide whether and how the PAL allowable emissions will be distributed and issue a revised
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permit incorporating allowable limits for each emissions unit, or each group of emissions units, as the reviewing authority
determines is appropriate.

(ii) Each emissions unit(s) shall comply with the allowable emission limitation on a 12-month rolling basis. The reviewing
authority may approve the use of monitoring systems (source testing, emission factors, etc.) other than CEMS, CERMS, PEMS or
CPMS to demonstrate compliance with the allowable emission limitation.

(iii) Until the reviewing authority issues the revised permit incorporating allowable limits for each emissions unit, or each group of
emissions units, as required under paragraph 1V.K.9(i)( a) of this Ruling, the source shall continue to comply with a source-wide,
multi-unit emissions cap equivalent to the level of the PAL emission limitation.

(iv) Any physical change or change in the method of operation at the major stationary source will be subject to the nonattainment
major NSR requirements if such change meets the definition of major modification in paragraph 11.A.5 of this Ruling.

(v) The major stationary source owner or operator shall continue to comply with any State or Federal applicable requirements
(BACT, RACT, NSPS, etc.) that may have applied either during the PAL effective period or prior to the PAL effective period
except for those emission limitations that had been established pursuant to paragraph IV.F of this Ruling, but were eliminated by
the PAL in accordance with the provisions in paragraph 1V.K.1(iii)( ¢ ) of this Ruling.

10. Renewal of a PAL.

(i) The reviewing authority shall follow the procedures specified in paragraph 1V.K.5 of this Ruling in approving any request to
renew a PAL for a major stationary source, and shall provide both the proposed PAL level and a written rationale for the proposed
PAL level to the public for review and comment. During such public review, any person may propose a PAL level for the source
for consideration by the reviewing authority.

(ii) Application deadline. The major stationary source owner or operator shall submit a timely application to the reviewing
authority to request renewal of a PAL. A timely application is one that is submitted at least 6 months prior to, but not earlier than
18 months from, the date of permit expiration. This deadline for application submittal is to ensure that the permit will not expire
before the permit is renewed. If the owner or operator of a major stationary source submits a complete application to renew the
PAL within this time period, then the PAL shall continue to be effective until the revised permit with the renewed PAL is issued.

(iii) Application requirements. The application to renew a PAL permit shall contain the information required in paragraphs
IV.K.10(iii)( a) through ( d ) of this Ruling.

(‘@) The information required in paragraphs 1VV.K.3(i) through (iii) of this Ruling.
(b) A proposed PAL level.
(¢ ) The sum of the potential to emit of all emissions units under the PAL (with supporting documentation).

(d) Any other information the owner or operator wishes the reviewing authority to consider in determining the appropriate level
for renewing the PAL.

(iv) PAL adjustment. In determining whether and how to adjust the PAL, the reviewing authority shall consider the options
outlined in paragraphs IV.K.10(iv)( a ) and ( b)) of this Ruling. However, in no case may any such adjustment fail to comply with
paragraph IV.K.10(iv)( ¢ ) of this Ruling.

(a) If the emissions level calculated in accordance with paragraph 1V.K.6 of this Ruling is equal to or greater than 80 percent of
the PAL level, the reviewing authority may renew the PAL at the same level without considering the factors set forth in paragraph
1V.K.10(iv)( b ) of this Ruling; or

('b) The reviewing authority may set the PAL at a level that it determines to be more representative of the source's baseline actual
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emissions, or that it determines to be appropriate considering air quality needs, advances in control technology, anticipated
economic growth in the area, desire to reward or encourage the source's voluntary emissions reductions, or other factors as
specifically identified by the reviewing authority in its written rationale.

(¢ ) Notwithstanding paragraphs 1V.K.10(iv)(a) and ( b ) of this Ruling,

(1) If the potential to emit of the major stationary source is less than the PAL, the reviewing authority shall adjust the PAL to a
level no greater than the potential to emit of the source; and

(2) The reviewing authority shall not approve a renewed PAL level higher than the current PAL, unless the major stationary
source has complied with the provisions of paragraph 1V.K.11 of this Ruling (increasing a PAL).

(v) If the compliance date for a State or Federal requirement that applies to the PAL source occurs during the PAL effective
period, and if the reviewing authority has not already adjusted for such requirement, the PAL shall be adjusted at the time of PAL
permit renewal or title V permit renewal, whichever occurs first.

11. Increasing a PAL during the PAL effective period.

(i) The reviewing authority may increase a PAL emission limitation only if the major stationary source complies with the
provisions in paragraphs 1V.K.11(i)( a ) through (d ) of this Ruling.

(‘a) The owner or operator of the major stationary source shall submit a complete application to request an increase in the PAL
limit for a PAL major modification. Such application shall identify the emissions unit(s) contributing to the increase in emissions
S0 as to cause the major stationary source's emissions to equal or exceed its PAL.

('b) As part of this application, the major stationary source owner or operator shall demonstrate that the sum of the baseline actual
emissions of the small emissions units, plus the sum of the baseline actual emissions of the significant and major emissions units
assuming application of BACT equivalent controls, plus the sum of the allowable emissions of the new or modified emissions
unit(s) exceeds the PAL. The level of control that would result from BACT equivalent controls on each significant or major
emissions unit shall be determined by conducting a new BACT analysis at the time the application is submitted, unless the
emissions unit is currently required to comply with a BACT or LAER requirement that was established within the preceding 10
years. In such a case, the assumed control level for that emissions unit shall be equal to the level of BACT or LAER with which
that emissions unit must currently comply.

(¢ ) The owner or operator obtains a major NSR permit for all emissions unit(s) identified in paragraph 1V.K.11(i)( a ) of this
Ruling, regardless of the magnitude of the emissions increase resulting from them (that is, no significant levels apply). These
emissions unit(s) shall comply with any emissions requirements resulting from the nonattainment major NSR program process (for
example, LAER), even though they have also become subject to the PAL or continue to be subject to the PAL.

(d) The PAL permit shall require that the increased PAL level shall be effective on the day any emissions unit that is part of the
PAL major modification becomes operational and begins to emit the PAL pollutant.

(ii) The reviewing authority shall calculate the new PAL as the sum of the allowable emissions for each modified or new
emissions unit, plus the sum of the baseline actual emissions of the significant and major emissions units (assuming application of
BACT equivalent controls as determined in accordance with paragraph 1V.K.11(i)( b)), plus the sum of the baseline actual
emissions of the small emissions units.

(iii) The PAL permit shall be revised to reflect the increased PAL level pursuant to the public notice requirements of paragraph
IV.K.5 of this Ruling.

12. Monitoring requirements for PALS.
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(i) General Requirements.

(a) Each PAL permit must contain enforceable requirements for the monitoring system that accurately determines plantwide
emissions of the PAL pollutant in terms of mass per unit of time. Any monitoring system authorized for use in the PAL permit
must be based on sound science and meet generally acceptable scientific procedures for data quality and manipulation.
Additionally, the information generated by such system must meet minimum legal requirements for admissibility in a judicial
proceeding to enforce the PAL permit.

('b) The PAL monitoring system must employ one or more of the four general monitoring approaches meeting the minimum
requirements set forth in paragraphs 1V.K.12(ii)('a ) through (d) of this Ruling and must be approved by the reviewing authority.

( ¢ ) Notwithstanding paragraph 1V.K.12(i)( b ) of this Ruling, you may also employ an alternative monitoring approach that meets
paragraph IV.K.12(i)('a) of this Ruling if approved by the reviewing authority.

(d) Failure to use a monitoring system that meets the requirements of this Ruling renders the PAL invalid.

(if) Minimum Performance Requirements for Approved Monitoring Approaches. The following are acceptable general monitoring
approaches when conducted in accordance with the minimum requirements in paragraphs 1V.K.12(iii) through (ix) of this Ruling:

('a) Mass balance calculations for activities using coatings or solvents;
(b) CEMS;

(c¢) CPMS or PEMS; and

(d) Emission Factors.

(iii) Mass Balance Calculations. An owner or operator using mass balance calculations to monitor PAL pollutant emissions from
activities using coating or solvents shall meet the following requirements:

(a) Provide a demonstrated means of validating the published content of the PAL pollutant that is contained in or created by all
materials used in or at the emissions unit;

('b) Assume that the emissions unit emits all of the PAL pollutant that is contained in or created by any raw material or fuel used
in or at the emissions unit, if it cannot otherwise be accounted for in the process; and

(¢ ) Where the vendor of a material or fuel, which is used in or at the emissions unit, publishes a range of pollutant content from
such material, the owner or operator must use the highest value of the range to calculate the PAL pollutant emissions unless the
reviewing authority determines there is site-specific data or a site-specific monitoring program to support another content within
the range.

(iv) CEMS. An owner or operator using CEMS to monitor PAL pollutant emissions shall meet the following requirements:
(a) CEMS must comply with applicable Performance Specifications found in 40 CFR part 60, appendix B; and
(b) CEMS must sample, analyze and record data at least every 15 minutes while the emissions unit is operating.

(v) CPMS or PEMS. An owner or operator using CPMS or PEMS to monitor PAL pollutant emissions shall meet the following
requirements:

(a) The CPMS or the PEMS must be based on current site-specific data demonstrating a correlation between the monitored
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parameter(s) and the PAL pollutant emissions across the range of operation of the emissions unit; and

(b) Each CPMS or PEMS must sample, analyze, and record data at least every 15 minutes, or at another less frequent interval
approved by the reviewing authority, while the emissions unit is operating.

(vi) Emission factors. An owner or operator using emission factors to monitor PAL pollutant emissions shall meet the following
requirements:

(‘a) All emission factors shall be adjusted, if appropriate, to account for the degree of uncertainty or limitations in the factors'
development;

(b)) The emissions unit shall operate within the designated range of use for the emission factor, if applicable; and

(¢) If technically practicable, the owner or operator of a significant emissions unit that relies on an emission factor to calculate
PAL pollutant emissions shall conduct validation testing to determine a site-specific emission factor within 6 months of PAL
permit issuance, unless the reviewing authority determines that testing is not required.

(vii) A source owner or operator must record and report maximum potential emissions without considering enforceable emission
limitations or operational restrictions for an emissions unit during any period of time that there is no monitoring data, unless
another method for determining emissions during such periods is specified in the PAL permit.

(viii) Notwithstanding the requirements in paragraphs 1V.K.12(iii) through (vii) of this Ruling, where an owner or operator of an
emissions unit cannot demonstrate a correlation between the monitored parameter(s) and the PAL pollutant emissions rate at all
operating points of the emissions unit, the reviewing authority shall, at the time of permit issuance:

(a) Establish default value(s) for determining compliance with the PAL based on the highest potential emissions reasonably
estimated at such operating point(s); or

('b) Determine that operation of the emissions unit during operating conditions when there is no correlation between monitored
parameter(s) and the PAL pollutant emissions is a violation of the PAL.

(ix) Re-validation. All data used to establish the PAL pollutant must be re-validated through performance testing or other
scientifically valid means approved by the reviewing authority. Such testing must occur at least once every 5 years after issuance
of the PAL.

13. Recordkeeping requirements.

(i) The PAL permit shall require an owner or operator to retain a copy of all records necessary to determine compliance with any
requirement of paragraph 1V.K of this Ruling and of the PAL, including a determination of each emissions unit's 12-month rolling
total emissions, for 5 years from the date of such record.

(ii) The PAL permit shall require an owner or operator to retain a copy of the following records for the duration of the PAL
effective period plus 5 years:

(a) A copy of the PAL permit application and any applications for revisions to the PAL; and
('b) Each annual certification of compliance pursuant to title V and the data relied on in certifying the compliance.

14. Reporting and notification requirements. The owner or operator shall submit semi-annual monitoring reports and prompt
deviation reports to the reviewing authority in accordance with the applicable title V operating permit program. The reports shall
meet the requirements in paragraphs IV.K.14(i) through (iii).
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(i) Semi-Annual Report. The semi-annual report shall be submitted to the reviewing authority within 30 days of the end of each
reporting period. This report shall contain the information required in paragraphs 1V.K.14(i)( a) through ( g ) of this Ruling.

(‘a) The identification of owner and operator and the permit number.

('b) Total annual emissions (tons/year) based on a 12-month rolling total for each month in the reporting period recorded pursuant
to paragraph 1V.K.13(i) of this Ruling.

(¢) All data relied upon, including, but not limited to, any Quality Assurance or Quality Control data, in calculating the monthly
and annual PAL pollutant emissions.

(d) A list of any emissions units modified or added to the major stationary source during the preceding 6-month period.

(e ) The number, duration, and cause of any deviations or monitoring malfunctions (other than the time associated with zero and
span calibration checks), and any corrective action taken.

(f) A natification of a shutdown of any monitoring system, whether the shutdown was permanent or temporary, the reason for the
shutdown, the anticipated date that the monitoring system will be fully operational or replaced with another monitoring system,
and whether the emissions unit monitored by the monitoring system continued to operate, and the calculation of the emissions of
the pollutant or the number determined by method included in the permit, as provided by paragraph 1V.K.12(vii) of this Ruling.

(g) A signed statement by the responsible official (as defined by the applicable title \V operating permit program) certifying the
truth, accuracy, and completeness of the information provided in the report.

(ii) Deviation report. The major stationary source owner or operator shall promptly submit reports of any deviations or exceedance
of the PAL requirements, including periods where no monitoring is available. A report submitted pursuant to §70.6(a)(3)(iii)(B) of
this chapter shall satisfy this reporting requirement. The deviation reports shall be submitted within the time limits prescribed by
the applicable program implementing 870.6(a)(3)(iii)(B) of this chapter. The reports shall contain the following information:

(a) The identification of owner and operator and the permit number;
('b) The PAL requirement that experienced the deviation or that was exceeded,;
(¢ ) Emissions resulting from the deviation or the exceedance; and

(d) A signed statement by the responsible official (as defined by the applicable title \V operating permit program) certifying the
truth, accuracy, and completeness of the information provided in the report.

(iii) Re-validation results. The owner or operator shall submit to the reviewing authority the results of any re-validation test or
method within 3 months after completion of such test or method.

15. Transition requirements.

(i) No reviewing authority may issue a PAL that does not comply with the requirements in paragraphs 1V.K.1 through 15 of this
Ruling after the date that this Ruling becomes effective for the State in which the major stationary source is located.

(ii) The reviewing authority may supersede any PAL which was established prior to the date that this Ruling becomes effective for
the State in which the major stationary source is located with a PAL that complies with the requirements of paragraphs 1V.K.1
through 15 of this Ruling.

L. Severability. If any provision of this Ruling, or the application of such provision to any person or circumstance, is held invalid,
the remainder of this Ruling, or the application of such provision to persons or circumstances other than those as to which it is held
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invalid, shall not be affected thereby.
V. Administrative Procedures

The necessary emission offsets may be proposed either by the owner of the proposed source or by the local community or the
State. The emission reduction committed to must be enforceable by authorized State and/or local agencies and under the Clean Air
Act, and must be accomplished by the new source's start-up date. If emission reductions are to be obtained in a State that neighbors
the State in which the new source is to be located, the emission reductions committed to must be enforceable by the neighboring
State and/or local agencies and under the Clean Air Act. Where the new facility is a replacement for a facility that is being shut
down in order to provide the necessary offsets, the reviewing authority may allow up to 180 days for shakedown of the new
facility before the existing facility is required to cease operation.

A. Source initiated emission offsets. A source may propose emission offsets which involve:

(1) Reductions from sources controlled by the source owner (internal emission offsets); and/or (2) reductions from neighboring
sources (external emission offsets). The source does not have to investigate all possible emission offsets. As long as the emission
offsets obtained represent reasonable progress toward attainment, they will be acceptable. It is the reviewing authority's
responsibility to assure that the emission offsets will be as effective as proposed by the source. An internal emission offset will be
considered enforceable if it is made a SIP requirement by inclusion as a condition of the new source permit and the permit is
forwarded to the appropriate EPA Regional Office.” An external emission offset will not be enforceable unless the affected
source(s) providing the emission reductions is subject to a new SIP requirement to ensure that its emissions will be reduced by a
specified amount in a specified time. Thus, if the source(s) providing the emission reductions does not obtain the necessary
reduction, it will be in violation of a SIP requirement and subject to enforcement action by EPA, the State and/or private parties.

" The emission offset will, therefore, be enforceable by EPA under section 113 as an applicable SIP requirement and will be
enforceable by private parties under section 304 as an emission limitation.

The form of the SIP revision may be a State or local regulation, operating permit condition, consent or enforcement order, or any
other mechanism available to the State that is enforceable under the Clean Air Act. If a SIP revision is required, the public hearing
on the revision may be substituted for the normal public comment procedure required for all major sources under 40 CFR 51.18.
The formal publication of the SIP revision approval in theFederal Registerneed not appear before the source may proceed with
construction. To minimize uncertainty that may be caused by these procedures, EPA will, if requested by the State, propose a SIP
revision for public comment in theFederal Registerconcurrently with the State public hearing process. Of course, any major
change in the final permit/SIP revision submitted by the State may require a reproposal by EPA.

B. State or community initiated emission offsets. A State or community which desires that a source locate in its area may commit
to reducing emissions from existing sources (including mobile sources) to sufficiently outweigh the impact of the new source and
thus open the way for the new source. As with source-initiated emission offsets, the commitment must be something more than
one-for-one. This commitment must be submitted as a SIP revision by the State.

VI. Policy Where Attainment Dates have not Passed

In some cases, the dates for attainment of primary standards specified in the SIP under section 110 have not yet passed due to a
delay in the promulgation of a plan under this section of the Act. In addition the Act provides more flexibility with respect to the
dates for attainment of secondary NAAQS than for primary standards. Rather than setting specific deadlines, section 110 requires
secondary NAAQS to be achieved within a “reasonable time”. Therefore, in some cases, the date for attainment of secondary
standards specified in the SIP under section 110 may also not yet have passed. In such cases, a new source locating in an area
designated in 40 CFR 81.300 et seq. as nonattainment (or, where section Il of this Ruling is applicable, a new source that would
cause or contribute to a NAAQS violation) may be exempt from the Conditions of section I1VV.A if the conditions in paragraphs
VI.A through C are met.

A. The new source meets the applicable SIP emission limitations.
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B. The new source will not interfere with the attainment date specified in the SIP under section 110 of the Act.

C. The Administrator has determined that conditions A and B of this section are satisfied and such determination is published in
theFederal Register.

(Secs. 101(b)(1), 110, 160-169, 171-178, and 301(a), Clean Air Act, as amended (42 U.S.C. 7401(b)(1), 7410, 7470-7479, 7501
7508, and 7601(a)); sec. 129(a), Clean Air Act Amendments of 1977 (Pub. L. 95-95, 91 Stat. 685 (Aug., 7, 1977)))

[44 FR 3282, Jan. 16, 1979, as amended at 45 FR 31311, May 13, 1980; 45 FR 52741, Aug. 7, 1980; 45 FR 59879, Sept. 11, 1980;
46 FR 50771, Oct. 14, 1981; 47 FR 27561, June 25, 1982; 49 FR 43210, Oct. 26, 1984; 51 FR 40661, 40675, Nov. 7, 1986; 52 FR
24714, July 1, 1987; 52 FR 29386, Aug 7, 1987; 54 FR 27285, 27299, June 28, 1989; 57 FR 3946, Feb. 3, 1992; 70 FR 71702,
Nov. 29, 2005; 72 FR 10373, Mar. 8, 2007; 72 FR 24077, May 1, 2007; 72 FR 72616, Dec. 21, 2007]
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