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JUSDICTIONAL STATEMENT

A. Jursdiction of the distrct court - Appellants asserted that the distrct.

cour had jursdiction under 28 U. C. 9 1331 (Second Amended Complaint in No.

1:01-cv-00274 at 3; First Amended Complaint in No. 1:01-cv-00320 at 3; JA).

. For the reasons set out infra, pp. 21- , the appellees submit the distrct cour

lacked subject matter jurisdiction over plaintiffs ' claims.

B. Jursdiction of the cour of appeals . - Ths Cour has jursdiction over

the appeal pursuant to 28 U. C. 9 1291. The distrct cour' s judgment dismissing

the complaint was entered on March 31 , 2004 (3/31/04 Order & Docket Sheet; JA

Notices of appeal were filed by Appellants on May 27, 2004, and May 28

2004, within the time allowed by Rule 4(a)(I)(B) (Notices of Appeal; JA), and on

June 10, 2004, by the cross-appellants Sierra Club, North Carolina Wildlife

Federation, and the National Wildlife Federation, within the time allowed by Rule

4(a)(3) (Notices of Appeal; JA).

QUESTION PRESENTED

Whether a facial challenge to the regulation defining "discharge of dredged

material" for puroses of Section 404 of the Clean Water Act was ripe for review

where the determnation of whether parcular activities result in a regulat
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, discharge, or only result in the unegulated incidental fallback of dredged material

will be resolved on a case-by-case basis in the Section 404 permtting process.

STATEMENT OF TH CASE

A. Natue of the case and proceedings below - The initial complaint was

filed by the plaintiff-appellant National Association of Home Builders on Februar

2001 , in Docket No. 1:01-cv-00274-JR (Complaint; JA). The plaintiff-

appellant National Stone, Sand and Gravel Association filed its complaint on

February 12 2001 , in Docket No. 1:01-cv-00320-JR(Complaint; JA), and

amended that complaint on April 24, 2001 , to include the American Road and

Transportation Builders Association as a plaintiff (Docket Sheet in No. 1:0 l-cv-

00320-JR # 11; JA), and on Aprill7, 2002, to include the Nationwide Public

Ptojects Coalition as a plaintiff (Second Amended Complaint, 4/17/02; JA). The

distrct cour consolidated the two cases on May 31 2001 (5/31/01 Order &

Docket Sheet; JA).

, The plaintiffs ' complaints challenged the issuance by the United States

Ary Corps of Engineers and the United States Environmental Protection Agency

the Agencies ) of regulations modifyg certain portons of the regulatory

definition of "discharge of dredged material". for puroses of the permttng

program established by Section 404 of the Clean Water Act ("CW A"), 33 U.

- 2-



9 1344 (Complaints; JA). See 66 Fed. Reg. 4550 (Jan. 17 2001) (promulgatig

amendments to 33 C. R. 9 323.2(d) and 40 C. R. 9232.2) ("Rule" or "Final

Rule ). On cross-motions for summar judgment, the distrct cour ruled that the

challenge was not ripe for review and dismissed the action (Order, March 31

2004; JA ).

B. Statutory and regUlatory background - Congress enacted the Federal

Water Pollution Control Amendments of 1972, also known as the Clean Water Act

CWA"), 33 U. C. 99 1251- 1387, to "restore and maintain the chemical

physical, and biological integrty of the Nation s waters." 33 U. C. 9 1251(a).

, Th Act' s stated objectives evince a ' road, systemic view of the goal of

maintaining and improving water quality. United States v. Riverside Bayvew

Homes; 474 U.S. 121 , 132 (1985).

The cornerstone of the CWA is 33 U. C. 9 131l(a), which imposes a

blanket prohibition on the "discharge of any pollutat by any person uness in

. compliance with the Act. The CW A defines the phrase "discharge of a pollutant"

to include "any addition of any pollutant to navigable w ters from any point

source." 33 U. C. 9 1362(12). The term "pollutant" includes "dredged spoil

rock

" "

sand

. "

cellar di

" "

biological materials" and "solid waste " 33 U. C. 9

1362(6), and has been held to include earthen materials that are removed during

- 3 -



excavation, ditching, and other landclearng operatioris. See A voyelles

Sportsmen s League. Inc. v. Marsh, 715 F.2d 897 922 (5th Cir. 1983). A "point

source" is "any discernable, confined and discrete conveyance * * * from which

pollutats are or may be discharged." 33 U. C. 1362(14). Bulldozers

, .

backhoes, and other earh-moving equipment qualify as "point sources." See

United States v. Tull, 615 F. Supp. 610 (B.D. Va. 1983), affd, 769 F.2d 182 (4th

Cir. 1985), rev d on other grounds, 481 U.S. 412 (1987). The CWA defines the

. term "navigable waters" broadly to mean the "waters of the United States

including the terrtorial seas." 33 U. C. 1362(7). The Agencies have

interpreted the term "waters of the United States" to encompass certain wetlands.

33 C. R. 328.3. See Riverside Bayve'Y , 474 U.S. at 133 ("the evident breadth

. . of congressional concern for protection of water quality and aquatic ecosystems

suggests that it is reasonable for the Corps to interpret the term ' waters ' to

encompass (adjacent) wetlands ). See also Solid Waste Agency of Northern 

Cook County v. Corp ; 531 U.S. 159, 167(2001) ("Congress ' concern for the

protection of water quality ,and aquatic ecosystems indicated its intent to regulate

wetlands (that are) ' inseparably bound up with the 'waters ' of the United States "'

(quotig Riverside Bayview, 474 U.S. at 134).

- 4-



The CW A establishes two permtting programs to authorize otherwse

prohibited discharges. The relevant program here is the program under CW A 9

404, which authorizes the Secretar of the Ary, acting through the Chief of 

Engineers to issue a permt "for the discharge of dredged or fill material into the

navigable waters at specified disposal sites." 33 U. C. 9 1344(a)Y The Agencies

regulations define the temi "dredged material" as "material that is excavated or

dredged from waters oftheUnited States." 33 C. R. 9 323.2(c); 40 C.

, 9 232.2.

1. Discharge of dredged material - The key issue in this case involves the

phrase "discharge of dredged material." As noted above, the "discharge of a

pollutat" means "any addition of any pollutant to navigable waters from any

point source." 33 U. 9 1362(12). Similarly, the phrase "discharge of dredged

material" means the "addition" of dredged material. 33 C. R. 9 323.2(d); 40

R. 9 232.2. The term "addition" does not require that dredged material be

added from off-site. The redeposit of such material within waters of the United

States can be an "addition. National Mining Association v. United States Ary

Discharges of pollutants other than dredged or fill material must be authorized
by a permt issued by EP A (or a State with an approved program) through the
CW A' s National Pollutant Discharge Elimination System ("NPDES") under 33

9 1342. See National Wildlife Federation v. Gorsuch, 693 F.2d 156 , 164-
65 (D.C. Cir. 1982).

- 5-



Corps oLEngineers (" , 145 F.3d 1399, 1405-06 n.6 ("Even the plaintiffs

. concede that under a broad reading of the term ' redeposit

' '

a redeposit could be

an addition to a new location and thus a discharge.

'''

). Moreover, cours under a

varety of circumstances in enforcement actions have held that the redeposit of

material within waters of the United States constitutes the "discharge" or

addition" of pollutants that is regulated by the CW A. See United States v.

Deaton, 209 F.3d 331 335 (4th Cir. 2000) (the redeposit of excavated material in

wetlands within waters of the United States on the sides of an area being

excavated -- a practice commonly referred to as "sidecasting" - is a discharge of a

pollutant); United States v. M. C. of Florida, Inc. , 772 F.2d 1501 , 1506 (11th Cir.

1985), vacated in part on other grounds, 481 U.S. 1034 (1987) (the use of a boat's

propellor to dredge and redeposit vegetation and sediment onto the adjacent sea

grass beds - commonly referred to as "propwashing" or "prop-dredging

" -

constitutes the discharge of a pollutant); United States v. Huebner, 752 F.2d 1235

1243 (7th Cir. 1985) (the useofa bulldozer to move dir withi wetlands to level

the area constitutes a discharge).

At the ' same time, not all redeposits constitute discharges. Some redeposits

are of such a natue that they constitute mere "incidental fallback" and are not

regulated under the CWA. NMA, 145 F.3d at 1405 (recognizing that the CWA

- 6-



regulates some redeposits but holdig that it does not regulate "incidental

fallback"

2. The Agencies ' original interpretation of " discharge of dredged material" 

- Unti11993 , the Agencies did not regulate de mimis discharges from varous

kids of equipment durng normal dredging operations. In 1981 , a Corps

regulatory guidance letter stated

, "

De minims discharge occurg durg normal

. dredgig operations, such as the drppings from a dragline bucket, is not

considered to be a Section 404 discharge.

" .

Corps Regulatory Guidance Letter 81-

, 04, at 1 (JA ).

Consistent with ths gudance, in 1986, the Corps regulations were revised

to state that the term "discharge of dredged material" did not include "de mimis

incidental soil movement occurng durg normal dredging operations." 51 Fed.

Reg. at 41 232 (codified at 33 U. C. 323.2(d)). The accompanyig preamble

discussion explained that "incidental fallback" from normal dredgig operations

was not regulated under theCW A:

Section 404 clearly directs the Corps to regulate the discharge of
dredged material, not the dredging itself. Dredging operations canot
be performed without some fallback. However, if we were to define
this fallback as a "discharge of dredged material " we would, in
effect, be adding the regulation of dredging to section 404 which we

. do not believe was the intent of Congress. We have consistently

7 -



provided guidance to our field offices since 1977 that incidental
fallback is not an activity regulated under section 404.

.51 Fed. Reg. 41 206, 41 210 (November 13 , 1986). The Agencies ' position was

fuher explained in a 1990 guidance letter concerning the use of mechanized

equipment, such as backhoes and bulldozers, to clear land. Ths guidance letter

stated that mechanzed landclearng generally results in regulated redeposits:

(M)echanized landclearng activities in ('Yetlands within the 
jursdiction of the CW A) result in a redeposition of soil that is subject
to reguation under section 404. Some limited exceptions may occur
such as cuttng trees above the. soil' s surface with a chain saw, but as
a general rule, mechanized landclearng is a regulated activity.

Corp Regulatory Guidance Letter 90- , at 1 (JA).

In short, until 1993 , the Agencies ' position was that "incidental fallback"

associated with normal dredging operations was not regulated under the CW A, but

that other redeposits - such as the land leveling mentioned in the 1984 guidance

and the mechanized landclearig mentioned in the 1990 guidance - were

regulated.

3. The Tulloch Rule and the AMC/N challenge - In 1993 , the Agencies

issued a regulation known as the "Tulloch Rule:" 58 Fed. Reg. 45 008 (August 25

1993).11 II the Tulloch Rule, the Agencies broadly defined the term "discharge of

11 The Tulloch Rule got its name because it was promulgated followig settlement
(continued... )
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dredged material" as including "any redeposit" of dredged material. 58 Fed. Reg.

at 45 037 (discharge of dredged material includes "any addition, including any

redeposit, of dredged material, including excavated material, into waters of the

S. which is incidental to any activity, including mechanzed landclearing,

ditching, chanelization, or other excavation that destroys or degrades waters 

the U.

Several industr associations challenged the revised definition of the term

discharge of dredged material." In 1997, the distrct cour ruled that the 1993

regulation exceeded the Agencies ' authority under the CW A because it

impermssibly regulated "incidental fallback" of dredged material, and the Cour

enjoined the Agencies from applying or enforcing the regulation. American

Mining Congress v. United States Ary Corps of Engineers, 951 F. Supp. 267

(D. C. 1997) ("AMC ). That ruling was affirmed by this Cour in supra

which specifically noted that "we db not hold that the Corps may not legally

regulate some form of redeposit under its (CW A) 404 permttg authority. We

hold only that by assertng jursdiction over 'any redeposit ' including incidental

(...

continued)
ofa case called North Carolina Wildlife Federation v. Tulloch (E. C. 1992).
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fallback, the Tulloch Rule outrs the Corps s statutory authority." 145 F.3d 

1405.

4. The 1999 rulemakig - In 1999, the Agencies issued a new fmal' ru1e

modifyng the defmition of "discharge of dredged material" to respond to the

decision in , and to ensure compliance with the distrct cour' s injunction.

64 Fed. Reg: 25 120 (May 10, 1999). Specifically, the 1999 rule modified the

definition of "discharge of dredged material" to remove the reference to "any

redeposit" and to add language expressly stating that the "discharge of dredged

material" does not include "incidental fallback." 64 Fed. Reg. at 25 123

. (discharge of dredged material defined as includig "redeposit of dredged material

other than incidental fallback"

Following the promulgation of the 1999 rule, Appellant National

Association of Homebui1ders and others filed a motion with the distrct cour to

compel complianct? with the 1997 AMC injunction, arguing, among other thigs

thatthe 1999 rule violated the 1997 injunction by assertng unqualified authority

to regulate mechapized landclearng. The distrct cour denied the motion, finding

that the 1999 rule was consistent with both this Cour' s decision and the distrct

, cour' s injunction in AMC, andthis Cour' s affirmg opinion in American

Mining Congress v. U.S. Ary Corps of Engineers, 120 F. Supp. 2d 23 , 29-
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(D. 2000). Specifically, the 2000 AMC decision held that the 1999 Rule was

consistent with the earlier and AMC decisions because the Agencies no

longer claimed that "any redeposit" was regulated and, in fact, expressly

disclaimed CW A jursdiction over redeposits that involved only incidental

fallback. 120 F. Supp. 2d at 29 ("Inasmuch as this Cour in AMC, and the Cour

of Appeals in NMA, invalidated the Tulloch Rule because it regulated incidental

fallback, the Cour' s order enjoinng the agencies ttom applying or enforcing the

Tulloch Rule must be understood to bar the agencies ttom regulating incidental

fallback."). Furher, the 2000 AMC decision noted that the Agencies had

anounced their intention to conduct fuher rulemakig to more clearly delineate

the distiction between regulable redeposits and incidental fallback and, in the

absence of a clear line distinguishing regulable redeposits ttom incidental

fallback, the Agencies were entitled to make that determnation on a case-by-case

basis. 120 F. Supp. 2d at 29-30 (citing C. v. Chenery Corp. , 332 U.S. 194

203 (1947), for the proposition that "agency has discretion to choose between

proceeding by general rule or adjudication.

5. The development of the Final Rule - In August 2000, the Agencies

published a proposed rule that would have created a rebuttable presumption that

regulable redeposits would result ttom mechanized landclearng, ditchig,
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chanelization, in-stream mining, or other mechanized excavation activity in

waters of the United States, unless the part proposing such activity proved

otherwse:

A discharge of dredged material shall be presumed to result ITom
mechanized landclearng, ditching, chanelization, in-stream mining,
or other mechanzed excavation activity in waters of the United
States. Ths presumption is rebutted if the par proposing such an
activity demonstrates that only incidental fallback will result ITom itsactivity. .

65 Fed. Reg. 50 108 , 50 117 (Aug. 16 2000) (stating proposed language for 33

R. 9232.2(d)(2) and 40 C. R. 9 323.2 (definition of "discharge of dredged

llaterial" at (2)). Furher, the proposed rule preamble discussed in detail how the

, cours had interpreted the phrase "incidental fallback " and in numerous places

discussed the factors that distinguish regulable redeposits ITom incidental fallback

including volume and location of redeposits and the relationship of incidental

fallback to excavation activities. The proposed rule did not include a regulatory

definition for incidental fallback.

The response to the 2000 proposed rule was extensive, with the Agencies

receiving approximately 9 650 comments. Ths included approximately 9 500

individual or form letters ITom the general public expressing overall support for

the rule or requesting that it be strengthened. Furher, the Agencies received about
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150 comments from organizations, state or local agencies, and commercial

entities. Of these, 75 provided detailed comments, with approximately 50

expressing opposition to the rule. 66 Fed. Reg. 4550, 4551-52 (!an. 17 2001).

After carefully considerig all of the comments, the Agencies determned

that the operation of mechanzed earh-moving equipment in waters of the United

States tyically results in regulable redeposits but that there would be instances

where the parcular equipment used, in a project and the way thatit is operated

would result in no more than incidental fallback. The Agencies modified the

proposed rule in response to comments in two signficant ways.

First, the Final Rule elimiated the proposed rule s reference to a rebuttable

presumption. Instead, the Final Rule states the Agencies ' expectation that earth-

movig machies will usually (but not always) result in regulable redeposits:

The Corps and EP A regard the 'use of mechanized earh-moving
equipment to conduct landclearng, ditching, chanelization, in-
stream mig or other earh-movig activity in waters of the United

, States as resultig ina discharge of dredged material uness project
. specific evidence shows that the activity results in oruy incidentalfallback. 

66 Fed. Reg. at 4575 (promulgating 33 C. R. 9 323.2(d)(2)(i) and 40 C. R. 9

232.2 (definition of "discharge of dredged material " in (2)(i))). Furher, to

address the comments that the rebuttable presumption proposal inappropriately
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shifted a burden of proof onto the regulated community, the final rule deleted the

proposed rule language that stated

, "

Ths presumption is rebutted if the par
proposing such an activity demonstrates that only incidental fallback will result

, from its activity, 65 Fed. Reg. at 50 117, and replaced it with a statement that

provided that "project specific evidence (could) show() that the activity results in

only incidental fallback." 66 Fed. Reg. at 4575. Ths language change elimnated

the reference to the project proponent' s burden to submit inormtion to the

Agencies. Instead, the Final Rule provides that the Agencies will look at all

information to determne whether the projectresults in incidental fallback. 66

Fed. Reg. at 4552. Jt Also, to make it absolutely clear that the final rule was not

creating any burden of proof, the fial rule expressly stated that: "Ths paragraph

. (i) does not and is not intended to shift any burden in any administrative or judicial

Jt The Final Rule Preamble stated:

(T)he rule language has been clarfied to make it more vident that we
will not look to project 'proponents alone to provide inormtion that
only incidental fallback results. Thus, the rule language now refers to
project-specific evidence show(ing) that the activity results in only

incidental fallback." Whle this might consist in large par of
information from project proponents, we also will look to all
available information, such as that in agency project files or
information gained from 'site visits, when determnig if a discharge
of dredged material results.

66 Fed. Reg. at 4552.
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proceeding under the CW A." 66 Fed. Reg. at 4575 (33 U. C. 323.2(d)(2)(i)

and 40 C. R. 232.2(2)(i)).

,..

Second, in response to the widespread request for a regulatory definition 

incidental fallback ' the Agencies included a definition of " incidental fallback"

that focused on volume of the redeposit, the location of the redeposit and

relationship of the redeposit to excavation activity:

Incidental fallback is the redeposit of small volumes of dredged
lIterial that is incidental to excavation activity in waters of the
United States.when such material falls back t.o substantially the same
place as the initial removal. Examples of incidental fallback include
soil that is disturbed when dirt is shoveled and the back-spill that
comes off the bucket when such small volume of soil or dirt falls into
substantially the same place from which it was initially removed.

66 Fed. Reg. at 4575 (promulgating 33 C. R. 323.2(d)(2)(ii) and 40 C. R. 

232.2 (defiition of "discharge of dredged material" in (2)(ii))). This definition of

incidental fallback was based on the meaning of that phrase as used in this Cour'

decision in and the distrct cour' AMC decisions and the factors that the

. Agencies and commenters (including the 'Appellants bringing this cha1l6nge) had

addressed durng the rulemaking.

Although the Rule provides important clarification of the distinction

, between regulable redeposits and incidental fallback, it does not create a "bright

line" test. Whle the Agencies considered establishig such a test, they concluded
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that this was not feasible or defensible. In response to comments suggesting the

need for a bright line defining when the volume and/or location of redeposit would

trgger regulation, the Agencies stated

, "

(wJe are not aware of, nor have

commenters suggested, a sound technical or legal basis on which to establish

brightJine quantifiable limits on such factors." 66 Fed. Reg. at 4566. The

Agencies concluded that whether a specific activity results in regulable redeposits

or only incidental fallback is a project-specific question that cannot be

conclusively determned on a generic basis for any category of earth-moving

activity.lI Thus, while the Rule contains a defiition of incidental fallback

reflecting the relevant caselaw and the Agencies ' expectation that mechanized

earh-movig activities tyically cause regulated redeposits, it leaves the question

of whether any paricular activity is regulated to case-by-case decision-making by

the Agencies and the cours.

11 See 66 Fed. Reg. at 4553 ("Because of the fact-specific natue of the
assessment of (the relevant) factors, and their interrelated natue, we do not
believe it to be feasible or ppropriate to establish hard and fast cut-off points for
each of these factors. Rather, the totality of the factors will be considered in each
case. ) and 4562 ("It is difficult to give generalized conclusions regarding specific
subcategories of activities or practices, parcularly where the description lacks
detail. Whether a paricular activity results in a discharge, or only incidental
fallback, necessarly depends upon the partcular circumstaces of how that
activity is conducted, and as a result, today s fial rule allows for project-specific
considerations. "
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C. The distrct cour decision - The distrct cour dismissed the action for

lack of ripeness (JA). National Association of Home Builders v. United States

Ary Corps of Engineers, 311 F. Supp.2d 91 , 102 (D. C. 2004). The cour first

concluded that the issues raised by Appellants were not fit for judicial resolution

at this time (IA). 311 F. Supp.2d at 97-99. Whle agreeing with Appellants that

the case involved purely legal issues and that the Agencies ' action was final , the

cour decided that the "cour and the agencies would benefit from lettng the

questions presented here ' arse in some more concrete and final form'" (JA). 311

F. Supp.2d at 98 , quotig State Farm Mutual Auto Insurance Co. v. Dole 802 F.

474 479 (D.C. Cir. 1986). Noting that the Agencies clearly may regulate some

redeposits and clearly may not regulate "incidental fallback " the cour relied on

the fact that the Final Rule "sets up a ftamework for deciding on a case-by-case

basis whether a permt will be required" (JA). 311 F. Supp.2d at 98.

Accordingly, the case was governed by the principle that judicial review would

. '''

stand on much surer footing in the context of a specific application of the

regulation * * *

. '" 

(JA). 311 F. Supp2d at 98 , quoting Sprint Corporation v.

FCC, 331 F.3d 952 956 (D.C. Cir. 2003). '

The cour also rejected Appellants ' claim of hardship (JA). 311 F. Supp.

at 99-101. The court concluded that any uncertainty in whether a permt would be
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required for Appellants ' activities did not rise to the level of direct and immediate

harm necessary to mae their legal challenge ripe. The cour held that the

potential impact of the uncertainty on Appellants ' investment and business

plaiing did not constitute hardship, citing Nationa1 Park Hospitality Association 

v. Departent of the Interior, 538 U.S. 803 , 811-812 (2003) (JA). 311 F. Supp.2d

at 100. Nor were Appellants faced with clear-cut requirements that mandated

immediate compliance (JA). 311 F. Supp.2d at 99- 100. Rather, they faced the

possibility that the Corps of Engineers would conclude that their activities

required a permt, and they would have the opportity to challenge that

determation (JA). Ibid.

For these reasons, the distrct cour ruled that the Appellants ' challenge was

not ripe for review. Treating the Agencies ' motion for summary judgment as 

motion to dismiss, the district cour entered judgment under Rule 12(b)(1), Fed. R.

Civ. P. , dismissing the actionfor lack of jursdiction (Mem. at 24; Order, 3/31/04;

JA). 311 F. Sl.pp.2d at 102.

The distrct cour also ruled that a procedural claim that the Final Rule was not
promulgated with adequate notice and comment was not ripe. The cour
concluded that this claim would also benefit from being considered in the context
of a specific application of the regulation. 311 F. Supp.2d at 101- 102.
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SUMY OF ARGUMENT

1. The district cour correctly applied the established test for ripeness

properly weighing the factors of whether the issues were fit for judicial resolution

and whether there would be a hardship if revtew was withheld. Numerous

decisions of the. Supreme Cour and this Cour establish that the ripeness analysis

is not weighted by a general presumption of reviewability of agency action under

the Admnistrative Procedure Act, and the distrct cour properly followed the

analysis used in those decisions. Moreover, there is no presumption that facial

. challenges to agency regulations are ripe before those rules are applied in a

paricular case.

2. Appellants ' abstract attck on the theoretical reach of the Rule is not yet

fit for judicial resolution because the Rule calls for a case-by-case determation

whether a specific redeposit of dredged material is a regulated discharge or an

unegulated instance of incidental fallback. The Rule does not assume that all

earhmovig activities result in regulated discharges. Unless and until the Rule is

challenged in a concrete setting, a reviewing court lacks the ormation necessar

to determne whether the Agencies have overreached. Ths case is controlled by

the long line of this .cour' s decisions recognizing that where an agency regulation

is strctued such that the agency retains the discretion to apply the rule on case-
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by-case basis, challenges to the rule must await its application in a paricular case.

Appellants ' attempt to escape this conclusion by limiting their challenge to self-

selected pars of the Rule must be rejected. Because the Rule as a whole addresses

the distinction between regulable redeposits and incidental fallback by providing a

framework for making decisions in partcular cases, the framework must be

considered as a whole and in the context of a specific application of the Rule.

3. Finally, Appellants have not satisfied the hardship prong of the ripeness

test. The Rule imposes no immediate compliance requirements on Appellants and

does not add new permttng requirements or procedural hurdles. Whle

Appellants must continue to comply with the CW A' s prohibition on discharges

. without permts, that obligation is imposed by statute and the Rule does not add to

the burden of compliance.

Nor does the planng uncertainty associated with a case-by-case

. determnation constitute sufficient hardship. Furher, Appellants have the

opportity toco sult with the Corps of Engieers regarding whether their

planed activities will require permt, and they may challenge the C.orps

determnations by appealing any final permt decision or raising a defense in an

enforcement action. Appellants have not shown that they have suffered the
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requisite "immediate, direct, and signficant" har that would make their

challenge ripe.

ARGUMNT

TH CHALENGE TO THE FINAL RULE IS NOT RIPE FOR REVIEW

A. Standard of review. - On review of a dismissal under Rule 12(b( 1), this

" Cour applies a de novo stadard of review to the distrct cour' s application of

law to undisputed fact. Arsv. Greenspan, 158 F.3d 1301 , 1305- 1306 (D.C. Cir.

1998); Herbert v. National Academy of Sciences , 974 F.2d 192, 197 (D.C. Cir.

1992). In evaluating the motion to dismiss, the distrct cour must accept the

factual allegations in the complaint as tre and draw all reasonable inferences in

favor of plaintiffs. Wa1ker v. Jones, 733 F.2d 933 , 925-926 (D.C. Cir. 1984). See

Ars v. Greenspan, 158 F.3d at 1306. Whle the complaint is to be constred

liberally, the cour need not accept factual inferences drawn by plaintiffs if those

inerences are not supported by facts alleged in the complaint, nor must the cour

. '

acceptthe plaintiffs' legal conclusions. National Treasur Employees Union v.

United States, 101 F.3d 1423 , 1430 (D. C. Cir. 1996); Kowal v. MCI

Communication Corp. , 16 F.3d 1271 , 1276 (D.C. Cir. 1994).

B. Appellants ' challenge to the fina1 ri1e does not meet the test for ripeness

- The ripeness limitation on the jursdiction of the Federal cours derives from
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Arcle firs requirement for a case or controversy as well as prudential reasons for

liinting the exercise of that jurisdiction. National Park Hospita1ity Ass , 538

S. at 807-808. The ripeness doctrne "prevent(s) the cours, through avoidance

of prematue adjudication, ITom entangling themselves in abstract disagreements

over policies" as well as "protect(ing) agencies ITom judicial interference until an

admnistrative decision has been formalized and its effects felt in a concrete way.

Abbott Laboratories v. Gardner, 387 U.S. 136, 148 (1967). There are two factors

that determne whether a claim is ripe: the "fitness of the issues for judicial

decision" and the "hardship to the parties of withholding cour consideration.

Ohio Forestr Ass n v. Sierra Club 523 U.S. 726, 733 (1998); Wyoming Outdoor

Council v. United States Forest Serv. , 165 F.3d 43 48 (D.C. Cir. 1999).

Contrar to appellants ' argument (Hr. 12- 14), the distrct cour correctly

applied the ripeness test. There is no merit to Appellants ' suggestion that a

general presumption of reviewability of agency action under the AP A should have

tipped the balance il fav(jr of review of their 'challenge. That presumption does

not affect consideration given to the ripeness factors. In Abbott Laboratories v.

Gardner and its companon case Toilet Goods Association v. Gardner, the

Supreme Cour considered the reviewability of certain regulations issued by the

Food and Drug Admnistration under the Federal Food, Drug and Cosmetic Act.
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387 U.S. at 136-137; 387 U.S. at 158- 160. In Abbott Laboratories, the Cour

resolved the issue whether that statute precluded judicial review by relyig in part

on the presumption of reviewability and concluded review was not precluded. The

. Cour, however, then examied the issue of ripeness separately by weighing the

fitness of the issues for judicial decision and the hardship to the partes of

withholding review. 387 U.S. at 139- 140, 148-156. The Cour concluded in that

case that the challenges to the regulations were ripe, but the Cour reached the

opposite conclusion for the regulations challenged in Toilet Goods Association

There is no indication in these decisions that the weighing of the factors was

affected by any general presumption of reviewability. And in Reno v. Catholic

Social Services. Inc. , the Court expressly recognized that "the presumption of

available judicial review is subj ect to (the) implicit limitation" of the ripeness

doctrne. 509 U.S. 43 , 57 (1993).

Furher, the Supreme Cour' s subsequent decisions have consistently

resolved ripeness issues by analyzing the application of the two factors in the

same maner as the distrct cour employed here. See , e. National Park

Hospitality Ass n v. Departent of the Interior, 538 U.S. 803 , 807-812 (2003);

Ohio Forestr Association v. Sierra Club, 523 U.S. 726; 732-733 (1998); Reno

509 U.S. at 57-65. Ths Cour's decisions approach the ripeness analysis in the
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same manner. See Sprint Corporation, 331 F.3d at 956-958; Clean Air

Implementation Project v. EPA, 150 F.3d 1200, 1204- 1206 (D.C. Cir. 1998);

Office of Communication of the United Church of Chrst v. FCC, 826F.2d 101

105- 110 (D. C. Cir. 1987); State Far Mutual Automobile Insurance, 802 F.2d at

479-480 (D.C. Cir. 1986). The distrct cour correctly followed the same path

here.

Furhermore, there is no merit to appellants ' suggestion (Hr. 13- 15) that

facial" challenges to regulations are ripe without consideration of the fitness of

the issues and the hardship factors. The Supreme Cour and this Cour have on

numerous occasions reviewed facial challenges to statutes or regulations and

determed some were ripe and others were not by application of those factors.

See Ohio Forestr Ass n v. Sierra Club supra EP A v. Nat' l Crushed Stone

Ass , 449 U.S. 64, 72 n:12 (1980) (applying Abbott Labs. factors); Pacific Gas &

Elec. Co. v. State Energy Resources Conservation & Dev. Comm , 461 U.S. 190

200-01 (1983) (same); Atlantic States Legal Found. v. EPA 325 F.3d'28I , 284 

(D.C. Cir. 2003) (stating that "even purely legal issues may be unt for review

. when they "rest() upon contingent futue events that may not occur as anticipated

or indeed may not occur at all" and rejecting as unrpe a facial challenge to EP A

regulations as violatig the permt requirement in the Resource Conservation and
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Recovery Act and the public s right to notice); Louisiana Envt' l Action Network

v. EPA. 87 F.3d 1379, 1381-85 (D.C. Cir. 1996) (rejectig as unpe a facial

challenge to EP A delegation rules as violating the Clean Ai Act). As the

Supreme Cour has recently reiterated:

Absent (a statutory provision providing for immediate judicial review), a
regulation is not ordinarly considered the tye of agency action 'ripe ' for
judicial review under the (Admstrative Procedure Act (APA)) until the
scope of the controversy has been reduced to more maageable proportons
and its factual cbmponents fleshed out

, ,

by some concrete action applyig
the regulation to the claimant's situation in a fashion that har or threatens
to har him.

National Park Hospitality Ass , 538 U. S. at 808 (quoting Lujan v. National

Wildlife Federation 497 U.S. 871,. 891 (1990)). Accordingly, a facial challenge

does not require the application of any different ripeness analysis.

As we show below, Appellants have failed to establish that their challenge

to the Final Rule is ripe for review. First, Appellants ' abstract attack on the

theoretical reach of the Rule is not yet fit for judicial resolution. Unless and until

the Rule is challenged in a concrete settg, a reviewing cour lacks the.

information necessar to determe whether the Agencies have overreached.

Second, Appellants canot show that they have suffered the requisite "immediate

direct, and significant" harm necessar to outweigh the lack of fitness. Cronin v.

Federal Aviation Admn., 73 F.3d 1126, 1133 (D C. Cir. 1996).
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1. The issues presented by Appellants are not fit for judicia1 resolution at

this time. - In determning whether an issue is fit for judicial review, cours

exame whether the issue is "purely legal " whether the cour' s consideration of

the issue would benefit ITom a more concrete settng, and whether agency action is

final. Sprint Corporation 331 F.3d at 956; Clean Air Implementation Project 150

F.3d at 1204. The Agencies do not dispute that the Rule is final, or that it clarfies

'he Agencies ' views regarding the distinction between a regulable redeposit and

incidental fallback" or that the general question of the extent of the Agencies

regulatory authority under the Clean Water Act is one of law. As the Supreme

Cour has recently reaffied, however, this does not mean that the Rule is

necessarly ripe for review. See National Park Hospitality Ass , 538 U.S. at 812

(concluding that even though issue was purely legal, and challenged regulation

represented final agency action, case was not fit for judicial review because

fuher factual development would significantly advance our ability to deal with

. '

the legal issues presented") (citation omitted). Decisions in this circuit

consistently stand for the priciple that regulations that allow the agency to use its

discretion in applying a rule on a case-by-case basis are not fi for judicial

resolution absent an agency determation. The distrct cour here correctly

concluded that the issues were not fit for judicial resolution because the Rule "sets

. - 26-



up a framework for deciding on a case-by-case basis whether a permt will 

required" and Appellants ' challenge would be best addressed in that context. 311

F. Supp.2d at 98.

. It is importt to bear in mind what the Rule does, which is, as the Agencies

explained, to refie the definition of "discharge of dredged material" to "clarfy

, what tyes of activities (the Agencies) believe are likely to result il regulable

discharges." 66 Fed. Reg. at 4552 (emphasis added). The determation of

whether a regulable discharge has occured will, however, be made individually,

based on a "case-by-case consideration" of the "fact-specific" details of a

parcular project. 66 Fed. Reg. at 4553; see also e at 4562 (noting that

w)hether a parcular activity results in a discharge, or only incidental fallback

necessarly depends upon the paricular circumtances of how that activity is

conducted"

Appellants argue (Br. 18) that the Agencies "lack statutory authority to

enact a rule that assumes that all earh-movig activities in regulated waters result

in 'additions ' of pollutants." Appellants thus contend that the Rule, taken in the

abstract, necessarly and inevitably reaches even those earh-moving activities that

produce only incidental fallback and that therefore are beyond the Corps

jursdiction. The critical flaw in this arguent (in term of ripeness) is that the
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Rule canot be taken in the abstract - as the Agencies explained, determning

whether a given project does or does not result in a regulable discharge will

require a case-by-case, fact-specific analysis.

. ,

Ths Cour has on numerous occasions applied the principle that where an

agency regulation is strctued such that the agency retains the discretion to apply

the rule on case-by-case basis, challenges to the rue must await its application in a

parcular case. Thus , in Sprint Corporation, the FCC amended its regulations

concerning the creation of telephone area codes to lift a ban on specialized overlay

area codes and entertin applications for such codes on a case-by-case basis. 331

F.3d at 953-955. The Court held that it would not entertain generalized challenges

to the regulation, concluding that judicial review must be deferred untU the agency

had applied its discretion in a particular case. 331 F.3d at 956-958.

Similarly, in C1ean Air Implementation Project, plaintiffs challenged a rule

that allowed the use of "any credible evidence" to demonstrate compliance with

Clean Air Act performarice standards. 150 F.3d at 1202. Pre-existing regulations

required the use of specific test methods. . The new rule did not define or

otherwise limit the tyes of evidence that would be considered " credible." This

Cour dismissed the challenge as unpe, explaining that until the "credible

evidence" rule was actually applied, it was impossible to determne whether EPA
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had tacitly imposed more strngent standards without following ru1emaking

procedures: .

For all we know, application of EPA' s credible evidence rule in the
place of a reference test may potentially affect some standards but not
others. Moreover, credible evidence is not a closed set. Given the
universe of all possible evidence that mightbe considered "credible
it is impossible for us to decide now what impact the rule will have

* * *

. An enforcement action brought on the basis of credible
evidence would, we believe, provide the factual development
necessar to determne whether the new rule has affected whatever
existing standard is involved. Until then, we have the classic
institutional reason to postpone review: we need to wait for a rule to
be applied to see what its, effect will be. 

. at 1205 (internal quotations omitted) (l990).

And in Office of Communication of the United Church of Chrst v. FCC

826 F.2d 101 (D.C. Cir. 1987), this Cour considered a challenge to a Federal

Communcations Commssion Policy Statement that asserted the authority to allow

trcated process for license transfers in situations where there was a contested

fi 
See also Diamond Shamrock Corp. v. Costle, 580 F.2d670, 674 (D.C. Cir.

1978) (dismissing pre-enforcement challenge to regulations as unpe, and noting
that "(jJudicialreview is. generally facilitated by waitlg until admstrative
policy is implemented for then a cour can be freed, at least in par, from
theorizing about how a rule will be applied and what its effect will be

); 

National
Ass n of Regulatory Utility Commssioners v. Deparent of Energy, 851 F.
1424, 1428 (D.C. Cir. 1988) (declining to review cost allocation method in par
because "DOE has not applied its cost allocation method in a way that would
allow us to consider, by examining its ' concrete effects and implications ' whether
it is consistent with the (Nuclear Waste Policy) Act"

). 
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attempt to acquire control of a corporate license-holder by a tender offer. The

Policy Statement set out the likely term for a temporar license transfer in that

, situation but stated that the agency was providing a framework for futue decisions

and was not intended to foreclose the Commssion from adopting a different

approach in paricular proceedings. 826 F.2d at 103. This Cour held that a claim

that the Commssion lacked statutory authority to allow such a process was not

ripe for review. 826 F.2d at 104- 110. The Cour noted that:

A facial, purely legal challenge is both more difficult and less worthwhile
when the (regulatory) prescription challenged is discretionary. To hold the

. provision invalid on its face, a cour would have to conclude that the
provision stands in conflict with the statute regardless of how the agency

. exercises its discretion. Before so ruling, a cour would be obliged 
perceive and consider the varous ways in which the agency might use its
discretion.

826 F.2d at 105 , quoting Action Alliance of Senior Citizens v. Heckler 789 F.

931 941 (D.C. Cir. 1986) (emendation in original). The Cour fuher explained

that:

Were we to decide the issue of statutory authority now, as framed by the
pares, we would have to decide whether no tender offer or every tender
offer would fit under (the statute.) But the correct answer to this question-
and perhaps even the Commssion s ultimate legally binding answer- could
also be "some.

" * * *

. We are not here presented with a case that enables us
to reflect the complexities underlying tender offers for communications
licensees in any meaningful way.

Id. at 106.
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In the instant case, the Agencies have similarly wrtten a rule that says that

not all earh-moving activities are subject to regulation and that not all earh-

movig activities are excluded from regulation, but that "some" earth-moving

activities are subject to regulation. Furher, whether a parcular activity is subject

to regulation will be determed on a case-by-case basis. Just as in Office of

Communication, appellants ' claim that Agencies have exceeded the authority

granted by the CW A canot be evaluated "in any meanngful way" before the rule

is applied in a specific case.

As the Agencies have explained, they do not intend to regulate "incidental

fallback" - but they do intend to regulate non-incidental discharges resulting from

mechanized earh-moving activities. Determnig what constitutes "incidental

fallback" and what constitutes a regulable discharge will require a project-specific

case-by-case analysis that takes into account all relevant evidence:

(T)he determation of whether an activity results in a regulable
discharge of dredged material or produces only incidental fallback
mvolves consideration of the location and the amount of the
redeposit. Because of the fact-specific natue of the assessment of
these factors, and their interrelated natue, we do not believe it to be
feasible or appropriate to establish hard and fast cut-off points for
each of these factors. Rather, the totality of the factors will be
considered in each case.

- 31 -



66 Fed. Reg. at 4553. Factors to be considered in making the "incidental fallback"

determation may include (1) whether material is redistrbuted beyond the place

of excavation; (2) w)1ether dredged material is suspended or distubed so that it

resettles beyond the place of excavation; (3) whether the operation results in the

release of previously sequestered pollutats into the envionment; (4) whether

dredged material is relocated horizontally and/or vertcally; and (5) the volume of

material that is redeposited. 66 Fed. Reg. 4553; see also 66 Fed. Reg. 4566

(factors relevant to determning whether there has been a regulable discharge or

merely incidental fallback "are inter-twned with one another, and do not lend

themselves to a segregable hard and fast quantification * * *

Due to the highly fact-specific nature of the "incidental fallback" analysis, it

is not possible to review the Rule in the abstract, nor does Appellants ' challenge to

the Rule present a purely legal issue. There is no evidence in. the admnistrative

record that the Rule is being applied (let alone misapplied) in a concrete, factual

setting. Unless .and until the Rule is applied to a specific set of facts, the Cour

can do no more than "(theorize) about how.(the) rule will be applied and what its

effect will be. Diamond Shamrock, 580 F.2d at 674. Appellants ' challenge to

the Rule is therefore unripe, and should be dismissed.

- 32-



Appellants attempt (Br. 17, 19-22) to escape this conclusion with the claim

that their challenge is limited to whether the Agencies have the statutory authority

to issue a role that " regards" earh-movig activities as regulated and to include

the "small" volume qualification on the definition of "incidental fallback." They

also assert that the distrct cour erroneously took the "myopic view" of focusing

on the . unless" provision that exempts "incidental fallback" from regulation.

Ths deconstrction of the Rule is wholly artificial and provides no basis for

allowing a challenge to the Rule before it is applied. As we have shown, the Rule

does not assume that all earh-moving activities are subject to regulation. Rather

the Rule states the Agencies ' expectation that such activities would be regulated

uness they result in only incidental fallback. Indeed, this Cour recognzed in

redeposits of dredged material within waters of the United States can be an

addition" and therefore subject to Section 404. , 145 F.3d at 1405-

Even the plaintiffs oncede that under a broad readig of the term 'redeposit

' '

redeposit could be an addition to a new location and thus a discharge. "'); 145 F.3d

at 1402 n.6 (recogn ing that sidecasting is a regulated activity); Accordingly, the

Rule addresses the distiction between regulable redeposits and incidental fallback

by providing a framework for making decisions in parcular cases, a framework
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that must be considered as a whole and in the context of a specific application of

the Rule.

In addition, contrar to Appellants ' claim (Br. 21- 22), the ' 'uless '' clause

is far from superfluous in that framework. It is an integral, and inseparable, par of

the Rule since it identifies the circumtances when such activities are not subject

to regulation. Appellants ' canot make an unpe challenge to a regulation ripe by

- treatig such critical language as if it were not there.

Similarly, Appellants ' quarrel with the inclusion of the "small volume

qualifier for the definition of "incidental fallback" takes issue with only one of the

factors identified as relevant to the application of that term to specific operations.

The definition also requires consideration of whether the redeposit is incidental to

excavation activity and whether it falls back to substantially the same place as

where the material is removed. Moreover, the Agencies wrote the definition in 

response to this Cour' s ruling in that "incidental fallback" does not create a

discharge regulated under the cw A because it does not represent an "addition" of

a pollutat to the waters of the Vnited States. Accordingly, what constitutes

incidental fallback " andtherefore is not an "addition " is a question that is par

and parcel of the application of the rest of the Rule.

- 34-



Furher, the Agencies ' choice to limit the application of the definition of

incidental fallback" to "small volumes" is fully consistent with this Cour'

decision in . See 145 F.3d at 1404 ("addition" does not cover the situation

. where material is removed "and a small porton of it happens to fail back."

Under the Rule, whether any paricular redeposit is small enough to satisfy this

factor in the definition will be determned on a case-by-case basis, along with

consideration of the other applicable factors, and subject to judicial review at that

time Once again, Appellants ' claim presents issues that are best resolved in the

. concrete setting. of a specific application of the Rule.

. 2. Appellants have not shown sufficient hardship to make their challenge

ripe - As demonstrated above, there is a strong interest in postponing review of

the Rule until it is applied in a specific factual context. When that is the case

review must be postponed unless a plaintiff can demonstrate immediate, direct

71 In a footnote (Br. 22 ti. 17), Appellants assert the distrct cour also should not
.. have deferred consideration of their procedural challenge that the Rule was issued
. without adequate notice and comment. A cursory arguent made only in 

footnote need not be considered by the Cour. Hutchins v Distrct of Columbia
188 F.3d 531 539 n.3 (D.C. Cir. 1999) (en banc). See Cement Kiln Recycling
Coalition v. EPA, 255 F.3d 855 869 (D. C. Cir. 2001); Washington Legal Clinic
for the Homeless v. Bar, 107 F.3d 32 39 (D.C. Cir. 1997). In any event, the

distrct cour did not err in its judgment that this issue was related to the real-world
application of the Rule and should also be deferred as a ma1!er of judicial
economy.. See National Association of Regulatory Utility Commssioners, 851
2d at 1430. 
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and signficant hardship. See National Association, 851 F. 2d at 1429; Cronin, 73

F.3d at 1133. Appellants cannot meet this burden.

The Rule does not require any immediate action by Appellants and thus

does not cause appellants the kind of "hardship required to render a claim ripe.

See Ohio Forestr, 523 U.S. at 733 (finding no hardship to plaintiffs where

challenged plan did not "command anyone to do anythig or to refrain from doing

anytg * * * grant, withhold, or modify any formal legal license, power, or

authority * * * subject anyone to any civil or crimial liability

** * 

(or) create

* * * legal rights or obligations ). What the Rule does do is clarify the framework

the Agencies will use to evaluate mechanzed earh.;moving activities. Anyone

who is considering engaging in earth-moving activity within the waters of the

United States will thus need to consider the Rule. (along with all other pertnent

regulations) in assessing whether or not that activity will require a discharge

permt. A par that concludes that its activities will not result ina discharge 

still free to proceed without a permt. See NatiohalPark Hospitality Ass , 538

S. at 810 (fmding no hardship where a par is "fre -to conduct its business as it

sees fit."). If the Agencies believe otherwse, and brig an enforcement

proceeding against that part, the burden will remain on the Agencies (as it would

in any enforcement proceeding) to prove that discharges have occured.
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Nor does the Rule add new permtting requirements or procedural hurdles.

The Rule omits the rebuttable presumption language contained in the proposed

rule, and expressly states that it shifts no burden of proof. 66 Fed. Reg. at 4575

, (33 C. 9 323.2(d)(2)(i)); 40 C. R. 9 232.2 (defiition of "discharge of

dredged material" at (2)(i))). Whle Appellants must continue to comply with the

CW A prohibition against discharges without permts, that obligation is imposed

by the statute and this Rule does not add to Appellants ' burden of compliance.

Thus, this case does not present circumtances where cours have allowed

pre-enforcement review because plaintiffs are faced with a choice between

complying with a straightforward, clear cut agency directive and riskig an

enforcement proceeding. See Abbott Labs, 387 U.S. at 153- 154 (regulations

required specific changes to labels, advertsing materials, and promotional

, materials; if changes were not made, drg would be considered misbranded);

Barck Goldstrke Mines Inc. v. Browner, 215 F.3d 45 (D. C. Cir. 2000) (BPA

had stated in guidance that chemicals il waste rock were not "eigible, for de

minimis exemption from EPCRA reportng requirements; if miner ,did not comply

with reportg requirements, it risked sanctions). Nor is this a case where

plaintiffs have been adversely affected because the regulation in question had

actually been applied against them, as was the case in Better Governent
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Association v. Departent of State, 780 F.2d 86 89- 93 (D.C. Cir. 1986)

(finding ripe challenges to guidelines for waiving fees under the Freedom of

Inormation Act that had been initially applied to deny plaintiffs a waiver but later

reversed). Appellants have not identified any instace in which the Rule has been

applied adversely to them.

Appellants argue (Br. 30-31) that the case-by-case approach adopted in the

Rule leaves them with no way to know whether their earh-movig activities are or

are not regulated. The uncertainty that Appellants complain of, however, is no

more than the reality facing any part potentially subject to a complex regulatory

scheme. It is not always possible to draw a bright line between regulated and

unegulated activities, and there will always be cases in which a potentially

regulated par has to make a judgment call. As the Supreme Cour recently

explained in National Park Hospitality Association, regulatory uncertainty alone

does not constitute a signficant hardship:

Petitioner contends that delayig judicial resolution of this issue will
. result in real har because the applicability vel non of the CDA is

ne of the factors aconcessioner takes into account when preparng
its bid for NPS concession contracts. Petitioner s arguent appears
to be that mere uncertainty as to the validity of a legal rule constitutes
a hardship for puroses of the ripeness' analysis. We are not
persuaded. Ifwe were to follow petitioner s logic. cours would soon
be overwhelmed with requests for what essentially would be advisory
opinions because most business transactions could be priced more
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accurately if even a small porton of existing legal uncertainties were
resolved. In short, petitioner has failed to demonstrate that deferrng
judicial review will result in real hardship.

538 U.S. at 811-812 (footnote omitted; emphasis added). Ths Cour recently

cited and followed National Park Hospitality Association in concludig that the

U1certainty associated with an agency s shift to case-by-case determations did

, not create sufficient hardship to the plaintiffs to make their claims ripe. Sprint

Corporation, 331 F.3d at 958. The same conclusion applies to Appellants.

Appellants claim (Br. 30-31) that as a practical matter, they are now forced

to seek discharge permts or proceed without a permt and risk fines and penalties

every time they engage in earh-moving activities. This asserton is based in part

on the false assumption that the Rule shifts the burden of proof and thus requires a

project operator to affirmatively prove that his project will not result in a regulable

discharge. Furhermore, seeking a permt is not the only way for Appellants to

resolve their uncertainty; a less-drastic alternative would be to seek guidance from

. the Corps before undertakig a proposed project. See 66 Fed. g. at 4568

. Contrar to Appellants ' contention (Br. 28), the Supreme Cour'
determation that such planng unc rtainty was not sufficient hardship did not
tu on the fact that the agency issuing the interpretive guideline was not
empowered to admster the statute at issue.
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(Agencies "strongly recommend" that anyone proposing earh-moving projects

contact Corps in advance).

Finally, any landowner or developer will have the opportty to challenge

specific determations by the Corps, either by appealing a permt decision or by

raising a defense in an enforcement action. See Clean Air, 150 F.3d at 1205 (if the

credible evidence" rule in fact altered emission standards, petitioners could raise

that as defense in any enforcement acti n); see also Diamond Shamrock, 580 F.

at 673 (denying review where regulations did not have " immediate and practical"

impact; judicial review would be available once regulations were applied in permt

proceeding). Appellants would undoubtedly prefer to resolve this matter now, in a

single lawsuit, rather than waitig to challenge the Rule as it is applied to specific

situations. - Ths desire does not, however; rise to the level of hardship necessar to

justify review. Ohio Forestr Ass , 523 U.S. at 734-735; Clean Air, 150 F.3d at

1206 (fact that it would be easier and cheaper to brig a single l wsuit rather than

defendig enforcement actions did not juStify review in otherwse unpe case);

see also Cronin, 73 F.3d at 1133 (declining review where only hardship appdlants
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would suffer was burden of haVing to file another lawsuit). Appellants

substantive claims were therefore properly dismissed as unrpe.

CONCLUSION

For the reasons set out above, the judgment of the distrct cour should be

affirmed.
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