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JURISDICTION

Petitioners in these consolidated actions seek review of two United States
Environmental Protection Agency (“EPA”) documents. The first of these
documents is a denial of a rulemaking petition filed by the International Center
For Technology Assessment (“ICTA”) and 18 other organizations (the “ICTA
| Petition) that was published in the Federal Register on September 8, 2003, See
68 Fed. Reg. 52,922 (Sept. 8, 2003) (the “ICTA Petition Denial”). Subject to two
.caveats,y the Court has jurisdiction over the ICTA Petition Denial pursuant to 42
U.S.C. § 7607(b)(1), and the petitions were timely filed. The second document is
an August 28, 2003 legal memorandum from Robert E. Fabricant (EPA's then-
General Counsel) to Marianne L. Horinko (then-Acting Administrator of EPA)
(the “Fabricant Memo”). On their own, legal opinions such as this often do not
constitute “final” agency action that is “ripe” for judicial review. In this case,
however, EPA believes that the Court has jurisdiction to review the analysis and

conclusions in the Fabricant Memo in this proceeding pursuant to 42 U.S.C. §

Y . Asnoted below, in light of Her Majesty the Queen in Right of Ontario v.

~EPA, 912 F.2d 1525, 1534-35 (D.C. Cir. 1990), there is a question -- so far

‘unaddressed by Petitioners -- as to whether certain portions of the ICTA Petition
Denial that relate to Petitioners' arbitrary-and-capricious challenge constitute
reviewable “final” action at this time. See infra, n.26. In addition, as is also
discussed below, Petitioners' standing allegations are insufficient as they pertain to
the redressability of Petitioners' alleged injuries. See infra, Argument 1.



7607(b)(1), but only to the extent that they were expressly adopted by the Agency
as a basis for the ICTA Petition Denial. The petitions for review of the Fabricant

Memo were timely filed.

STATUTES AND REGULATIONS

Pertinent provisions are provided in the separately bound Addendum.

QUESTIONS PRESENTED

1. Whether Petitioners have adequately alleged a basis for constitutional
standing?

2. Whether EPA lacks the authority under the Clean Air Act (“CAA” or
the “Act”) to regulate emissions of carbon dioxide (“CO,”) and other greenhouse
- gases to address concerns about global climate change, or alternatively, whether
EPA reasonably construed the CAA as denying it that authority?

3. Whether, even if the CAA provides EPA with authority to regulate
CO, and other greenhouse gas emissions to address global climate change, EPA's
denial of the ICTA Petition constituted a reasonable exercise of the Agency's

discretion?

STATEMENT OF THE CASE

This case arises from a rulemaking petition filed by ICTA and a number of

other organizations that asked EPA to regulate emissions of CO,, methane



(“CH,”), nitrous oxide (“N,0”), and hydrofluorocarbons (“HFCs”) from new
motor vehicles and engines under section 202(a)(1) of the Clean Air Act, 42
U.S.C. § 7521(a)(1). EPA denied the petition in September 2003 (the “ICTA
Petition Denial”), relying in part on an August 2003 legal memorandum by EPA's
then-General Counsel, referred to herein as the “Fabricant Memo.” Petitioners
sought judicial review of both the ICTA Petition Denial and the Fabricant Memo.
A number of States and industry groups intervened in these actions to support
EPA's decision.

STATEMENT OF FACTS

A. Statutory Background

The central purpose of the CAA is “to protect and enhance the quality of the
Nation’s air resources so as to promote the public health and welfare and the
productive capacity of its population.” 42 U.S.C. § 7401(b)(1). Firstenacted in
1963 (Pub. L. No. 88-206, 77 Stat. 393), the Act has been amended many times,
with Congress making significant revisions and additions as it determined to
address new problems or old problems in new or different ways.

Section 103 of the Act, 42 U.S.C. § 7403, provides EPA with broad
authority to study the causes and effects of air pollution, investigate ways of

reducing and preventing air pollution, and to develop non-regulatory sirategies



and technologies for air pollution prevention. Sections 108 and 109 of the Act, 42
U.S.C. §§ 7408-09, authorize the Agency to set national ambient air quality
standards (“NAAQS”) for air pollutants that cause or contribute to air pollution
which may reasonably be anticipated to endanger public health or Welfare and that
are emitted by numerous or diverse sources (pollutants subject to NAAQS are
called “criteria pollutants™). CAA section 110, 42 U.S.C. § 7410, establishes a
federal-state partnership for meeting NAAQS through state implementation plans.
To help control criteria poltutants and other pollutants, CAA section 111, 42
U.S.C. § 7411, calis for federal standards for new or modified stationary sources
and authorizes a federal-state program for standards applicable to existing
stationary sources.

While the NAAQS provisions focus on criteria pollutants, other sections of
the CAA address air pollutants meeting other specifications. Section 112 provides
for regulation of “hazardous air pollutants.” See 42 U.S.C. § 7412(b)(2). Title IV
of the Act, 42 U.S.C. §§ 7651-765 16, creates a regulatory regime to significantly

‘reduce the precursors of acid rain, and Title VI, 42 U.S.C. §§ 7671-7671q,
establishes a comprehensive regulatory program to protect stratospheric ozone,

which helps shield the Earth from harmful ultraviolet radiation.



Yet other provisions of the CAA specifically address, for example,
emissions from primary nonferrous smelters (42 U.S.C. § 7419), stack heights (42
U.S.C. § 7423), solid waste combustion (42 U.S.C. § 7429), regional haze and
visibility protection (42 U.S.C. §§ 7491-92), motor vehicle and nonroad engine
emissions and fuels (42 U.S.C. §§ 7521-54, 7581-90), and aircraft emissions (42
U.S.C. §§ 7571-74). Additional provisions create the infrastructure necessary for
implementing and enforcing the Act. See, e.g., 42 U.S.C. §§ 7601-27 (general
provisions such as administration, definitions, judicial review, etc.); 42 U.S.C. §
7413 (enforcement). Notably, at no time has the CAA contained any provision
that specifically identifies global climate change as an issue to Be addressedﬁ by
EPA through regulation.

As mentioned above, Title IT of the Act, CAA sections 202-250, 42 U_.S.C.
§§ 7521-7590, establishes a regulatory framework for controlling pollution from
motor vehicles and other mobile sources. The ICTA Petition was submitted
pursuant to section 202(a)(1), 42 U.S.C. § 7521(a)(1), which authorizes EPA to
prescribe regulations establishing standards for “the emission of any air pollutant
from any class or classes of new motor vehicles or new motor vehicle engines,
which in {EPA's] judgment cause, or contribute to, air pollution which may

reasonably be expected to endanger public health or welfare.”



CAA section 302(g), 42 U.S.C. § 7602(g), defines “air pollutant” as “any
pollution agent or combination of such agents, including any physical, chemical,
biological, radioactive . . . substance or matter which is emitted into or otherwise
enters the ambient air[,]” including any precursors to the formation of such air
pollutant. “[E]ffects on welfare” is defined by CAA section 302(h), 42 U.S.C. §
7602(h), to include “effects on soils, water, crops, vegetation, manmade materials,
- animals, wildlife, weather, visibility, and climate, and damage to . . . property, and
hazards to transportation, as well as effects on economic values and on personal

comfort and well-being. . . .”

B. Factual Background

1. Past EPA statements regarding regulation of CO, emissions.

The question of whether the CAA authorizes EPA to regulate emissions of
CO, for climate change purposes was first addressed in the late 1990s. In April
1998, then-EPA General Counsel Jonathan Z. Cannon wrote a memorandum to
then-Administrator Carol M. Browner, addressing a congressional inquiry.
Memorandum, J. Cannon to C. Browner (April 10, 1998) (JA 61). Mr. Cannon
concluded that CO, could be considered an “air pollutant” subject to regulation
under the Act, but he also stressed that “the Administrator has not yet determined

that CO, meets the criteria for regulation [e.g., that it may reasonably be expected



to endanger public health or welfare] under one or more provisions of the Act.”
Id. at 4-6 (JA 64-66). These topics were revisited in 1999 and 2000 by Mr.
Cannon's successor, Gary S. Guzy. In congressional testimony and a series of
letters responding to congressional inquiries, Mr. Guzy maintained and further
explained the legal position, and the limitations on that position, set forth by Mr.
Cannon.?

2. The ICTA Petition.

The ICTA Petition was filed with EPA on October 20, 1999. See Petition
for Rulemaking and Collateral Relief Seeking the Regulation of Greenhouse Gas
Emissions From New Motor Vehicles Under § 202 of the Clean Air Act (Oct. 20,
1999) (“ICTA Petition”) (JA 1). The ICTA Petition alleged that emissions of four
greenhouse gases -- CO,, CH,, N,0, and HECs -- constituted emissions of “air
pollutants” under section 302(g) of the Act, 42 U.S.C. § 7602(g). ICTA Petition at

10-14 (JA 10-14). The Petition further argued that emissions of these gases from

¥ See Testimony of Gary S. Guzy, General Counsel, U.S. Environmental
Protection Agency, Before A Joint Hearing of the Subcommittee on National
Economic Growth, Natural Resources and Regulatory Affairs of the Committee on
Government Reform and the Subcommittee on Energy and Environment of the
Committee on Science of the U.S. House of Representatives (Oct. 6, 1999) (JA
67); Letter, G. Guzy to D. Mclntosh (Dec. 1, 1999) (JA 71); Letter, G. Guzy to K.
Calvert (Feb. 16, 2000) (JA 84); Letter, G. Guzy to D. Mclntosh (July 12, 2000)
(JA 96).



motor vehicles fully met the criteria for regulation under section 202(a)(1) of the
Act, 42 U.S.C. § 7521(a)(1), and claimed that it would be feasible for EPA to
regulate greenhouse gas emissions from mobile sources. ICTA Petition at 14-33
(JA 14-33).

After soliciting and considering approximately 50,000 public comments on
the ICTA Petition, see 66 Fed. Reg. 7486 (Jan. 23, 2001), the Agency ultimately
denied it on several independent grounds. EPA first explained that Congress did
not intend in the CAA to provide the Agency with authority to regulate CO, and
other greenhouse gases to address global climate change. 68 Fed. Reg. at 52,925-

29, Guided principally by FDA v. Brown & Williamson Tobacco Corp., 529 U.S.

120 (2000) (hereinafter “Brown & Williamson™), EPA explained that it must be

cautious about “using broadly worded statutory authority to regulate in areas
raising unusually significant economic and political issues when Congress has
specifically addressed those areas in other statutes.” 68 Fed. Reg. at 52,925.

EPA noted that the only provisions of the Act that specifically mention CO,
or “global warming” are non-regulatory in nature, and pointed out that when
Congress previously wanted to address an analogous type of global environmental
issue -- stratospheric ozone depletion -- it added an entirely new set of provisions

to the Act specifically tailored to that problem and its international dimensions.



Id. at 52,926-27. EPA also explained that a key regulatory mechanism authorized
. by the CAA (the NAAQS system) is ill-suited to addressing global problems such
as climate change. Id. EPA further noted that Congress had enacted numerous
pieces of non-CAA legislation in recent years that are specifically directed to
climate change, and had rejected numerous attempts to give EPA express
regulatory authority under the CAA to address climate change issues. Id. at
52,927-28.

For these reasons, EPA determined that it was unreasonable to read the Act -
as providing the Agency with authority to regulate emissions of CO, and other
greenhouse gases to address global climate change. Id. at 52,928, Based on this
conclusion, the Agency also determined that greenhouse gases could not be
considered “air pollutants” for purposes of the Act’s regulatory provisions for any
contribution they may make to climate change. Id.”

The Agency also explained why, even if it had the authority to issue such
regulations, it still believed that the ICTA Petition should be denied. To begin
with, EPA found that requiring passenger cars and light trucks to emit less CO,,

the predominant greenhouse gas, would be tantamount to imposing more stringent

¥ EPA further noted that the Fabricant Memo had expressly withdrawn the
statements of prior EPA General Counsels on these issues. Id. at 52,925; see also
Fabricant Memo at 1, 10-11 (JA 38, 47-48).

9



fuel economy standards on those vehicles. Id. at 52,929. The Agency pointed out,
however, that the Energy Policy and Conservation Act (“EPCA”) authorizes only
the Department of Transportation (“DOT”) to increase the stringency of motor
vehicle fuel economy standards, and specifies a detailed regulatory regime that an
EPA requirement to significantly reduce motor vehicle CO, emissions would

unavoidably abrogate. 1d.; see also 49 U.S.C. § 32902 (relevant provision of

EPCA).

EPA also disagreed with the petitioners' view that, assuming the Act gives
EPA authority to regulate CO, and other greenhouse gases to address global
climate change, the Agency had already made statements that triggered a
mandatory duty to issue motor vehicle standards for CO, and other greenhouse
gases. 68 Fed. Reg. at 52,929. After summarizing the findings of a 2001 report on
global climate change by the National Academy of Sciences (“NAS”), the Agency
concluded that “[u]ntil more is understood about the causes, extent and
significance of climate change and the potential options for addressing it, EPA
believes it is inappropriate to regulate [greenhouse gas] emissions from motor

vehicles.” Id. at 52,931,

10



STANDARD OF REVIEW

Judicial review in this case is subject to the standard of review set forth in
the Administrative Procedure Act (“APA”), 5 U.S.C. §§ 701-706. The APA asks
| whether the agency’s actions were “arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). This standard of
review “is a narrow one,” under which the Court is not “to substitute its judgment

for that of the agency.” Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S.

402, 416 (1971). If the “agency’s reasons and policy choices . . . conform to
‘certain minimal standards of rationality’ . . . the rule is reasonable and must be

upheld.” Small Refiner Iead Phase-Down Task Force v. EPA, 705 F.2d 506, 521

(D.C. Cir. 1983) (citation omitted). Particular deference is given to an agency

with regard to technical matters in its area of expertise. See Baltimore Gas &

Elec. Co. v. NRDC, 462 U.S. 87, 103 (1983); Appalachian Power Co. v. EPA, 249

F.3d 1032, 1051-52 (D.C. Cir. 2001).
Judicial review is also said to be “especially narrow” in cases, such as this,

that involve challenges to the denial of a petition for rulemaking. General Motors

Corp. v. NHTSA, 898 F.2d 165, 169 (D.C. Cir. 1990), see also, ¢.g., National

Mining Assm v, DOIL, 70 F.3d 1345, 1352 (D.C. Cir. 1995) (“an agency's refusal to

initiate a rulemaking is evaluated with deference so broad as to make the process
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akin to non-reviewability”) (citation omitted); Timpinaro v. SEC, 2 F.3d 453, 461

(D.C. Cir. 1993) (such challenges will be granted “only in the rarest and most

compelling of circumstances”) (citations omitted); American Horse Protection

Assnv. Lvng, 812 F.2d 1, 5-6 (D.C. Cir. 1987) (denials of rulemaking petitions

are entitled to the “high end” of deference). This is particularly true where, as
here, the petition pertains to issues on which there are significant “technical and
scientific uncertainties,” and the agency's denial of the petition is in part premised
on its desire to have the benefit of ongoing research into these areas before making

a final determination. Her Majesty the Queen in Right of Ontario v. EPA, 912

F.2d 1525, 1534-35 (D.C. Cir. 1990).
Judicial deference also typically extends to an agency’s interpretation of a

statute it administers. United States v. Mead Corp., 533 U.S. 218, 227-31 (2001);

Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837, 842-45 (1984). If Congress has

“directly spoken to the precise question at issue,” that intent must be given effect.
1d. at 842-43. However, “if the statute is silent or ambiguous with respect to the
specific issue, the question for the court is whether the agency’s answer is based

on a permissible construction of the statute.” Id. at 843.
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SUMMARY OF ARGUMENT

Assuming, arguendo, that the Court finds Petitioners to have standing,
Petitioners' challenge asks two questions on the merits: -does the CAA give EPA
authority to regulate CO, and other greenhouse gases for global climate change
purposes, and even if it does, can the Agency be forced to regulate greenhouse gas
emissions under the mobile source provisions of the CAA. The answer to both
questions 1s “no.”

First, EPA conducted a thoughtful and detailed analysis of the CAA before
deciding not to infer authority to regulate emissions of greenhouse gases for
purposes of addressing global climate change. The Agency correctly concluded
that had Congress intended EPA to regulate .in an area with such tremendous
economic and poﬁticﬁal significance, it would have said so expressly and provided
regulatory tools sensibly tailored to this complex, global environmental issue.
Instead, the few provisions of the Act that mention CO, or global warming provide
only for information development and nonregulatory strategies, not control
requirements. Legislative efforts to provide EPA with express authority to set CO,
and other greenhouse gas emission standards have all failed. Congress has instead
passed statutes specifically calling for global climate change research and policy

development, but not regulation. For these reasons, EPA reasonably concluded
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that nothing in the Act reflects any kind of express or implicit congressional intent
for EPA to regulate CO, and other greenhouse gas emissions to address global
climate change issues.¥ The Agency was also correct in declining to infer such
regulatory authority in light of the unusual economic and political significance of
greenhouse gas regulation. See 68 Fed. Reg. at 52,928.

Even if it were assumed, arguendo, that the Act provides EPA with the
necessary regulatory authority, the Agency has discretion in making the

“endangerment” finding that is a prerequisite to regulation under section

A The remainder of this brief frequently asserts that EPA's decision that it
lacks authority to regulate greenhouse gases for global climate change purposes
was "reasonable" or "correct.”” While Brown & Williamson was a Chevron step
one case, we believe EPA's decision should be upheld whether it is considered
under Chevron step one or step two. This is permissible. See CFTC v. Schor, 478
U.S. 833, 845 (1986) (agency's expertise is due substantial deference when
deciding issues that bear on its jurisdiction). Chevron step two deference is
_especially appropriate where, as here, an agency 1s disclaiming authority. National
Wildlife Fed'n v. ICC, 850 F.2d 694, 699 n.6 (D.C. Cir. 1988) ("Since the

- Commission disclaims rather than asserts a power, there is all the more reason to
feel assured of its disinterestedness and to resolve ambiguity in favor of its choice
of construction.") (internal quotation marks and brackets omitted). The agency's
reasoning is primarily premised on the Supreme Court's Brown & Williamson
decision, as explained below, although that is not its exclusive basis. Since the
structural cues and other statutes EPA relied upon in analyzing Brown &
Williamson's application to resolving the rulemaking petition to the agency here
support a denial of the petition for review when considered under Chevron, we do
not further differentiate in the remainder of the brief between Chevron step one
and Chevron step two. See Western Coal Traffic League v. STB, 216 F.3d 1168,
1171 (D.C. Cir. 2000) ("Our inquiry at step two is informed by the Supreme
Court's recent teaching in [Brown & Williamson].").
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202(a)(1), and EPA set forth sound reasons for declining to exercise this
discretionary authority here. Most importantly, the Agency explained that
initiation of the types of regulatory programs envisioned in the ICTA Petition
should await the findings of pending studies that will provide important
information on the causes and effects of climate change, as well as additional
insight into potential alternatives to fossil fuels as a practical source of energy.

Finally, EPA correctly noted that requiring significant reductions 1n CO,
emissions from cars and light trucks has the effect of making fuel economy
standards more stringent, but Congress has reserved fuel economy regulation to
the Department of Transportation. Since there is such a close correlation between
motor vehicle CO, emissions and fuel economy, EPA properly decided that this is
yet another important reason why it would be inappropriate to set CO, standards
for cars and light trucks under the CAA.

For all of these reasons, the petitions for review should be denied.

ARGUMENT

L. PETITIONERS HAVE NOT ALLEGED A SUFFICIENT BASIS FOR
STANDING

In order to satisfy constitutional standing requirements, Petitioners bear the
burden of proving that they have suffered an “injury in fact,” that this injury was

caused by the ICTA Petition Denial, and that the injury could be redressed by a
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decision in Petitioners' favor. See Sierra Club v. EPA, 292 F.3d 895, 898 (D.C.

Cir. 2002). In an attempt to satisfy this burden, Petitioners have filed a two-
volume compilation of standing-related declarations stating a variety of alleged
injuries. See Pet. Br. at 2-4.

Even if it is assumed, arguendo, that Petitioners have adequately alleged an
injury in fact, Petitioners have not adequately demonstrated that any such injury
was caused by EPA's decision not to regulate emissions of greenhouse gases from
mobile sources, or, similarly, that their alleged injury can be redressed by a
decision in their favor by this Court. With regard to causation and redressability,
Petitioners refer the Court to paragraphs 20-32 of the declaration of Michael
MacCracken and paragraphs 10-12 of the declaration of Michael Walsh. See Pet.
Br. at 4. However, the relevant portions of these declarations appear to rely on
allegations that reductions in greenhouse gas emissions from mobile sources in
this country in conjunction with similar reductions worldwide might have a
meaningful impact on the buildup of greenhouse gases in the atmosphere (and
presumably, by extension, on the alleged injuries suffered by Petitioners). See
Walsh Decl. 9 10-12; MacCracken Decl. 4 32.

- To the extent that allegations such as these depend on speculation regarding

the actions of independent third parties, they do not clearly demonstrate either
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causation or redressability. Petitioners therefore have failed to allege specifically
how their claimed injuries will be redressed by the marginal reductions in
greenhouse gas emissions that could occur as a result of CAA regulation of mobile

source emissions if EPA had granted the ICTA Petition. See Florida Audubon

Soc'y v. Bentsen, 94 F¥.3d 658, 663-65, 669-70 (D.C. Cir. 1996) (en banc); see also

City of Los Angeles v. NHTSA, 912 F.2d 478, 483-84 (D.C. Cir. 1990)

(dissenting opinion of D.H. Ginsburg, J.) (to demonstrate redressability in a
challenge to the stringency of fuel economy standards, petitioners must allege that
the marginal impact of an increase in greenhouse gas emissions that may be
attributed to less stringent standards mgy create a serious environmental harm).¥
The results of any redressability analysis may have been different had
Congress, for instance, expressly authorized EPA to regulate greenhouse gas
emissions for climate change purposes, and in so doing, specified statutory

guidelines for setting necessary emission reductions. Cf. Lujan v. Defenders of

Wildiife, 504 U.S. 555, 579 (1992) (Kennedy, J., concurring) (noting that
“Congress must at the very least identify the injury it seeks to vindicate and relate

the injury to the class of persons entitled to bring suit,” and suggesting standing

¥ Although Judge Ginsburg was in the minority on this point, seg 912 F.2d at
495-99, this portion of the majority opinion was itself later overruled by the full
Court in Florida Audubon Society. See Florida Audubon, 94 ¥.3d at 669.
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inquiry can thus turn upon the level of textual specificity establishing a statutory
cause of action). Congress’s failure to do so here not only underscores why
Petitioners lack standing, but also buttresses EPA’s conclusion on the merits that it

lacks relevant regulatory authority.

II. EPA REASONABLY DETERMINED THAT IT LACKS AUTHORITY
UNDER THE CLEAN AIR ACT TO REGULATE CO, AND OTHER
GREENHOUSE GAS EMISSIONS FOR PURPOSES OF ADDRESSING
GLOBAL CLIMATE CHANGE

In the ICTA Petition Denial, EPA determined that the Act does not provide
it with authority to regulate CO, and other greenhouse gas emissions for the
purpose of addreséing global climate change. See 68 Fed. Reg. at 52,928, In
reaching this conclusion, EPA was guided by the Supreme Court's caution in

Brown & Williamson that Congress usually does not delegate rulemaking

authority over areas of such profound economic and political significance in a

cryptic fashion. See 68 Fed. Reg. at 52,926; Brown & Williamson, 529 U.S. at

133, 160.

In the discussion below, we first summarize Brown & Williamson and the

other judicial precedent that controls the statutory analysis here. We then explain
why EPA reasonably declined to infer authority under the statute to take
regulatory action to control greenhouse gas emissions to address global climate

change. See 68 Fed. Reg. at 52,925-26.
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A.  EPA Properly Looked to FDA v. Brown & Williamson Corporation
To Provide the Framework For Its Statutory Analysis Here.

In Brown & Williamson, the Supreme Court confronted a set of statutory
issues that are similar to those presented here. Specifically, the Court considered
challenges to FDA regulations governing the marketing of tobacco products to
children and adolescents. See Brown & Williamson, 529 U.S. at 120. The

“applicable statute (the Food, Drug, and Cosmetic Act, or “FDCA”) did not
expressly authorize FDA to regulate tobacco products, but it did authorize FDA to
“regulate “drugs” and the “devices” that deliver them. Id. The FDA reasoned that
it could therefore infer authority to regulate tobacco largely on the prenuse that
nicotine is a “drug,” and cigarettes and smokeless tobacco are “devices,” within
the meaning of the FDCA. 1d.

The Supreme Court rejected the FDA's position, explaining that however
superficially plausible the FDA's reading of particular terms in the FDCA (such as
“drug” and “device”) may be, “we must be guided to a degree by common sense as
to the manner in which Congress is likely to delegate a policy decision of such
economic and political magnitude to an administrative agency.” Id. at 133. In this
regard, the Court first took note that if cigarettes and smokeless tobacco truly were
subject to regulation under the FDCA, then in light of the indisputably harmful

health effects of these devices, the statute would, among other things, have
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required the FDA to ban them. Id. at 134-36, 140-43. The Court then explained
that such a result would be incompatible with numerous other pieces of legislation,
all of which demonstrated that Congress expected tobacco products to be legally
available for sale, albeit pursuant to certain safeguards and limitations, and noted
that much of this legislation in fact reflected Congress' recognition and ratification
of the FDA's previously long-held position that it did not have authority to
regulate tobacco products under the FDCA. Id. at 137-39, 143-57.

The Court recognized that agencies can permissibly change their positions
on legal and regulatory issues, id. at 156-57, and that they typically are afforded
deference in construing statutes “on the theory that a statute's ambiguity
constitutes an implicit delegation from Congress to the agency to fill in the

statutory gaps.” 1d. at 159 (citing Chevron, U.S.A, v. NRDC, 467 U.S. 837, 844

(1984)). The Court also explained, however, that “[i]n extraordinary cases, . . .
there may be reason to hesitate before concluding that Congress has intended such

an implicit delegation.” Brown & Williamson, 529 1.8, at 159. The Court found

that the FDA's attempt to regulate tobacco in fact presented such an extraordinary
case, because of the legal and regulatory history summarized above and the
significance of the tobacco industry to the American economy. Id. at 159-60. The

Court therefore ruled that the FDA could not rely on an “implicit delegation” of
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rulemaking authority in the FDCA where it was clear that Congress had intended
to preclude such authority. Id. at 159-61. We also note that the Supreme Court
reached the result it did in Brown & Williamson despite the fact that the Supreme
Court openly acknowledged at the very outset of its opinion that the “case
involves one of the most troubling public health problems facing our Nation
today: the thousands of premature deaths that occur each year because of tobacco
use.” 529 U.S. at 125, Here, by contrast, EPA concluded that as a matter of
expert judgment the causes, extent and significance of climate change and the
potential options for addressing it are insufficiently understood.

The potential regulation of CO, and other greenhouse gas emissions 1s at
least as “extraordinary” a case as is the potential regulation of tobacco. See 68
Fed. Reg. at 52,928, While the Supreme Court was influenced in Brown &
Williamson by its view that the tobacco industry “constitut[es] a significant
portion of the American economy,” 529 U.S. at 159, tobacco nonetheless is one of
many American industries. By contrast, anthropogenic CO, emissions are the
direct result of the production of energy from fossil fuels -- the power source for
nearly all modes of transportation and approximately 70 percent of the electricity
in this country. 68 Fed. Reg. at 52,928; se¢ also National Research Council,

Climate Change Science: An Analysis of Some Key Questions, at 2, 10 (June 29,
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2001) (JA 682, 685) (hereinafter “NRC Report”). Since CO, 1s the most abundant
anthropogenic greenhouse gas, EPA appropriately found that “an effort to impose
controls on U.S. [greenhouse gas] emissions would have far greater economic and
political implications than FDA's attempt to regulate tobacco.” 68 Fed. Reg. at
52,928. In fact, as the President has explained, one of the very rationales
underlying the Administration's approach to climate change was to allow for
progress to be made while avoiding the significant impacts on the American
economy (estimated by the President to have cost up to $400 billion, and to have
resulted in the loss of 4.9 million jobs) that would be occasioned by the. imposition
of a rigid emission cap, such as that envisioned in the Kyoto Protocol.#

Against this background, EPA clearly acted prudently in heeding Brown &
Williamson's caution against using broadly-worded, non-specific statutory
language to infer regulatory authority in an area of such tremendous political and
economiic significance. In the context of a judicial challenge to a rulemaking
denial, EPA's construction of the statute can be overturned only if this is one of the
exceptionally rare cases where Petitioners can show that EPA has been completely

“blind to the source of its delegated power.” Timpinaro v. SEC, 2 F.3d at 461

o See http.//www.whitechouse.gov/news/releases/2002/02/20020214-5.html
(visited October 11, 2004); sec also 68 Fed. Reg. at 52,931 (citing to the White
House Internet site regarding climate change).
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(citation omitted). In other words, Petitioners must show that the statute

indisputably authorizes EPA to regulate CO, and other greenhouse gases for

global climate change purposes. Cf. Whitman v. American Trucking Ass'ns, 531
U.S. 457, 468 (2002) (to prevail in claim that EPA erroneously refused to consider
costs in setting NAAQS, Petitioners would have to show clear textual commitment
of authority that EPA do so, as Congress does not “hide elephants in
mouseholes™).

As we discuss in more detail in the following section of this brief,
Petitioners contend that there is, in fact, sufficient reason for the Court to reach
such a conclusion here because, in their view, “the relevant [statutory] language is
plain and unambiguous.” Pet, Br. at 14. In making this argument, however,
Petitioners erroneously attempt to compare this case -- where the question
presented is whether a handful of very general statutory cues and “definitional
possibilities,” Brown & Williamson, 529 U.S. at 132 (citation omitted), are
sufficient to provide authority to address an environmental issue of unprecedented
global scope -- to cases involving far more specific statutory provisions and far

more limited types of regulatory issues.?

7J See, e.g., Pet. Br. at 17, citing Sierra Club v. EPA, 129 F.3d 137 (D.C. Cir.
1997) (CAA does not allow EPA to create “grace period” for application of certain
transportation conformity requirements); Hercules, Inc. v. EPA, 938 F.2d 276

o (continued...)
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Petitioners' repeated reliance on cases such as Engine Manufacturers v,
EPA, 88 F.3d 1075 (D.C. Cir. 1996), and Appalachian Power Co. v. EPA, 249
F.3d 1032, 1041 (D.C. Cir. 2001), is similarly misplaced, as those cases also
involved far more discrete statutory questions. See, e.g., Pet. Br. at 20, 23, 28, 32-

34, 49. In the part of Engine Manufacturers cited by Petitioners, for example, the

sole issue was whether EPA was justified in inferring that Congress meant to limit
‘the authorization (and corresponding preemption) scheme for state regulation of
non-road engines in section 209(e)(2) of the Act, 42 U.S.C. § 7543(e)(2), to “new”
non-road engines, when the term “new” did not appear in the text of the relevant
provision. 88 F.3d at 1088. In rejecting EPA's interpretation, the Court stressed
that this was an instance in which the scope of the provision was “clearly
expressed in the text,” and that there was no compelling reason to presume that
Congress did not or could not have “meant what it appears to have said.” 1d. at

1089. Appalachian Power involved the same type of question, but reached the

opposite result, where the Court found sufficient cause to presume that Congress

#(...continued) |

(D.C. Cir. 1991) (Comprehensive Environmental Response, Compensation and
Liability Act does not allow EPA to limit certain notice requirements applicable to
federal government's sale of contaminated properties); see also, e.g., Pet. Br. at 14,
citing Bargmann v. Helms, 715 F.2d 638 (D.C. Cir. 1983) (pre-Chevron case
involving the narrow question of whether the FAA had ample authority to
strengthen its long-standing requirements for first aid kits to be carried on board
commercial aircraft).
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made a “scrivener’s error” when it renumbered one of the Act's various interstate
pollution transport provisions, since the literal application of the provision would
have produced statutory cross-references that were wholly mmplausible.
Appalachian Power, 249 F.3d at 1041-44 ¥

This case, by contrast, presents statutory questions pertaining to EPA's
fundamental authority to enter into a regulatory field .of exceptional scope and
importance. As Brown & Williamson clearly instructs, these sorts of statutory
questions cannot be resolved solely by construing non-specific statutory terms in
isolation. Instead, agencies properly address such issues -- as EPA did here -- by
conducting a more holistic analysis, examining the text, structure, and history of
the CAA as a whole, as well as the context provided by other legisiation that is
specific to climate change. See 68 Fed. Reg. at 52,925-26 (summarizing elements

of EPA's analysis of congressional intent). As we will expléu'n n the following

¥ Of a similar ilk are Sierra Club v. EPA, 294 F.3d 155 (D.C. Cir. 2002), and
National Pub. Radio v. FCC, 254 F.3d 226 (D.C. Cir. 2001), also cited by
Petitioners. See Pet. Br. at 20, n.11. In Sierra Club, the Court struck down an
extension of a CAA compliance deadline granted by EPA, after finding that the
statute expressly and specifically delineated the circumstances (not present in that
case) under which extensions could be granted. Sierra Club, 294 F.3d at 160-61.
The Court's decision in National Public Radio involved the interpretation of a
highly specific statutory provision pertaining to the equally specific question of
when “noncommercial educational entities” can be exempted from participating in
auctions for broadcast licenses. See National Public Radio, 254 F.3d at 227, 228-
31.
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sections, based on such an analysis, EPA properly concluded that the Act does not
provide it with authority to regulate emissions of CO, and other greenhouse gases
to address global climate change.

B.  Nothing In The CAA Provides Express Authority For EPA To

Regulate Emissions of Greenhouse Gases to Address Global Climate
Change.

As noted above, CAA section 202(a)(1), 42 U.S.C. § 7521(a)(1), provides in
pertinent part that “[tJhe Administrator shall by regulation prescribe . . . standards
applicable to the emission of any air pollutant from any class or classes of new
motor vehicles or new motor vehicle engines, which in his judgment cause, or
contribute to, air pollution which may reasonably be anticipated to endanger
public health or welfare.” Nothing on the face of this provision expressly
addresses greenhouse gases and global climate change. Nonetheless, Petitioners
argue that this provision read in combination with the CAA definitions of “air
pollutant” (42 U.S.C. § 7602(g)) and “effects on welfare” (42 U.S.C. § 7602(h))
provides EPA with unambiguous authority to regulate motor vehicle emissions of
greenhouse gases to address global climate change. Pet. Br. at 15-16.

More specifically, Petitioners assert that the definition of “air pollutant” is
so broad as to necessarily include CO, and other greenhouse gases, and that the

definition of “effects on welfare” (especially the reference to “climate” in that
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definition) obviously encompasses the issue of global climate change. Id.
Petitioners characterize these provisions as thus setting forth, on their face, a
“plain meaning” that is dispositive of the statutory issues presented here. Pet. Br.
at 20. However, this attempt to construe the Act's most general provisions to
provide authority for a regulatory program of extraordinary scope is inconsistent
with Brown & Williamson, as well as with this Court's repeated admonition that
statutory authority for an agency to act “may not be presumed based solely on the
fact that there is not an express withholding of jurisdiction.” ExxonMobil G.as

Marketing Co. v. FERC, 297 F.3d 1071, 1088 (D.C. Cir. 2002) (emphasis in

original).¥ As we will explain in the following sections, the conclusions EPA
ultimately drew about the reach of its CAA authority are entirely Consistent with
the text and structure of the statute as a whole, the pertinent legislative history, and
the long record of congressional action and inaction over the last two decades on

climate change issues.

o See also, e.g., Atlantic City Elec. Co. v. FERC, 295 F.3d 1, 8-9 (D.C. Cir.
2002); Michigan v. EPA, 268 F.3d 1075, 108-82 (D.C. Cir. 2001); Backcountry
Against Dumps v. EPA, 100 F.3d 147, 151 (D.C. Cir. 1996); American Petroleum
Inst. v. EPA, 52 F.3d 1113, 1119-20 (D.C. Cir. 1995); Ethy! Corp. v. EPA, 51 F.3d
1053, 1060 (D.C. Cir. 1995); Railway Labor Executives' Assn v. EPA, 29 F.3d
655, 671 (D.C. Cir. 1994) (en banc).
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C.  EPA's View Of The Reach of Its Statutory Authority Is Consistent
With The Text And Structure Of The Act, Pertinent Clean Air Act
Legislative History, And The Broader History Of Congressional
Action and Inaction On Climate Change Issues.

1. The CAA provisions that directly address CO, emissions and
olobal warming confer only non-regulatory authority.

In a statute as long, complicated and detailed as the CAA, it is notable that
no provision of the Act specifically calls for regulation of greenhouse gases to
address the issue of climate change. In fact, only three provisions speciﬁcaﬁy
mention CO, or “global warming™ at all, and they are expressly non-regulatory in
scope. See 68 Fed. Reg. at 52,926. Section 103(g) of the Act, 42 U.S.C. §
7403(g), added in 1990, specifically references CO, in calling for the development
of pollution prevention “strategies and technologies,” but, significantly, stresses
five separate times that these strategies are to be “nonregulatory.” To nail down
the point, it also states that “[n]othing in this subsection shall be construed to
authorize the imposition on any person of air pollution control requirements.” Id.

Section 602(e) of the Act, 42 U.S.C. § 7671a(e), also added in 1990, is part
of Title VI, which establishes a regulatory regime to protect stratospheric ozone.
For each of a number of listed substances, section 602(e) requires EPA to publish
the substance's “ozone-depletion potential” and its “global warming potential.” Id.

As with the reference to CO, in section 103(g), however, Congress specified that
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the requirement to list global warming potentials “shall not be construed to be the
basis of any additional regulation under this chapter.” Id.

Finally, section 821 of the 1990 Amendments, which was not codified,
directs EPA to issue reguirations requiring sources subject to the Act's acid rain
permit program to submit CO, emission information to EPA, and further directed
the Agency to calculate each source's aggregate annual CO, emissions and make
these data available to the public. Pub. L. No. 101-549, 104 Stat. 2699 (Nov. 15,
1990). As EPA noted, like section 602(e) discussed above, section 821 is directed
solely at information-gathering, not mandatory control measures. 68 Fed. Reg. at
52,926.

It is true, as Petitioners point out, that none of these provisions purports to
rescind or repeal any more general regulatory authoritics EPA may have under the
Act. See Pet. Br. at 24-26. However, this observation is completely irrelevant, as
EPA never claimed that any of these provisions had such an effect. Instead, EPA
explained that these provisions, like the other legislative provisions and history
discussed in the ICTA Petition Denial and this brief, are significant because they
are indicia of congressional intent. 68 Fed. Reg. at 52,926. Since these are the
only CAA provisions that specifically address either CO, emissions or “global

warming,” and since they provide only for information collection or other non-
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regulatory action, they suggest that Congress did not intend to authorize the
Agency to regulate greenhouse gas emissions under the Act for the purpose of
addressing global climate change.

2. The CAA’s direct approach to stratospheric ozone depletion

also suggests that Congress did not intend EPA to address
climate change through the Act’s general regulatory provisions.

As noted above, in Brown & Williamson, the Supreme Court observed that

courts and agencies “must be guided to a degree by common sense as to the
manner in which Congress is likely to delegate a policy dectsion of such economic

and political magnitude to an administrative agency.” Brown & Williamson, 529

U.S. at 133. In this case, EPA pointed out that the CAA provisions addressing
stratospheric ozone depletion illustrate the type of specific, customized approach
that Congress would be expected to take with regard to a complex, global
environmental issue such as climate change. See 68 Fed. Reg. at 52,926, see¢ also
CAA sections 601-18, 42 U.S.C. §§ 7671-7671q.

As EPA explained, like climate change, depletion of stratospheric ozone is a

global problem. 68 Fed. Reg. at 52,9262 Most importantly, “[a]nthropogenic

W The two issues do of course differ in some of their details, the most
pertinent difference here being the degree of scientific uncertainty that continues
to exist regarding the effect of human activities on observed climate change. See
68 Fed. Reg. at 52,930; NRC Report at 1, 17 (JA 681, Supplemental Joint
Appendix [“SJA”] 1).
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substances that deplete stratospheric ozone are emitted around the world and are

very long-lived; their depleting effects and the consequences of those effects occur

on a global scale.,” Id.; see generally 53 Fed. Reg. 30,566 (Aug. 12, 1988); 57
Fed. Reg. 33,754 (July 30, 1992). Congress responded to this global issue by
adopting specially-tailored amendments to the Act that expressly took account of
the need for more information and international cooperation in addressing the
problem.

In the 1977 amendments to the CAA, Congress added a new Part B to Title I
of the Act entitled “Ozone Protection.” See 42 U.S.C. §§ 7450-59 (1982). At the
time, Congress only recognized the “potential” that certain man-made substances
could deplete stratospheric ozone. Id. § 7451(a). Consequently, the bulk of the
new title was devoted to developing the information needed to confirm the theory,
understand the effects, and develop methods for control. See, e.g., id. §§ 7450,
7453, 7454. At the same time, Congress directed the President to enter into
international agreements for cooperative research and regulations, and also
provided EPA with express regulatory authority to avoid reasonably anticipated
harm to the stratosphere. Id. §§ 7456, 7457.

Following discovery of a seasonal hole in the stratospheric ozone layer over

Antarctica in 1985, 29 nations (including the United States) in 1989 ratified the
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“Montreal Protocol” which, among other things, set limits on the production and
consumption of various substances that contribute to ozone depletion.”t In 1988,
EPA issued regulations under section 157 of the CAA implementing the terms of
the Protocol. See 53 Fed. Reg. at 30,566. Congress followed in 1990 with CAA
amendments that repealed Part B of Title [ and replaced it with a new Title VI
establishing a more comprehensive regulatory program, consistent with the
Montreal Protocol, to control substances that deplete stratospheric ozone and their
substitutes. See 42 U.S.C. §§ 7671-7671q.

In lig_ht of Congress' past response to the global problem of stratospheric
ozone depletion, EPA aptly reasoned that “it would be anomalous to conclude that
Congress intended EPA to address global climate change under the CAA's general
regulatory provisions, with no provision recognizing the international dimension
of the issue and any solution, and no express authorization to regulate.” 68 Fed.

Reg. at 52,926.

W See generally S. Rep. No. 101-228, at 383 (1989), reprinted in 5 A
Legislative History of the Clean Air Act Amendments of 1990, 103d Cong., Ist
Sess. (Comm. Print 1993), at 8723 (1990 Legis. Hist.”); see also, e.g.,
www.unep.ch/ozone/treaties_and ratification (United Nations Environment
Program website with general information on the Protocol). As of 2002, 183
nations were parties to the Montreal Protocol (officially entitled the Protocol On
Substances That Deplete The Ozone Layer). The Protocol was amended in 1990,
1992, 1995, 1997, and 1999. Links to the current version of the Montreal Protocol
and historical information about that agreement are available on EPA's Internet
website at www.epa.gov/ozone/intpol/index.html.
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