ORAL ARGUMENT SCHEDULED FOR APRIL 8, 2005

IN THE

Nuited States Conrt of Apprals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 03-1361

(and conseclidated cases)
COMMONWEALTH OF MASSACHUSETTS, ef al.,

Petitioners,
V.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY,

Respondent.

On Petition for Review of Final Action
of the U.S. Environmental Protection Agency

JOINT BRIEF OF INDUSTRY INTERVENOR-RESPONDENTS

Noerman W, Fichthorn William A. Andersen, I
Lucinda Minton Langworthy Eric P. Gotting

AHison . Wood Winston & Strawn LLP
Hunton & Williams LLP 1400 L Street, N.W.
1990 K Street, N.W. Washington, D.C. 20005
Washington, D.C. 200066 (202) 371-5700

(202) 955-1500 Counsel for Intervenor-Respondent
Counsel for Intervenor-Respondent Vehicle Intervenor Coalition
Utility Air Regulatory Group
Russell S, Fryve
John L. Wittenborn
Collier Shannon Scott, PLLC
3050 K Street, N.W.
Washington, D.C. 20007-5108
(202) 342-8400

Counsel for Intervenor-Respondent
CO;, Litigation Group

November 2, 2004
Final Form: January 25, 2005 (Additional Counsel Listed Inside)




Of Counsel to the
Utiliny Air Regulatory Group:

Wiiliam L. Fang

Deputy General Counsel
Edison Electric Institute

701 Pennsylvania Avenue, N.W,
Washingten, D.C. 20004

(202) 508-5617

Of Counsel to the CO; Litigation Group:

Dell E. Perelman

General Counsel

1eslie A. Hulse

Assistant General Counsel
American Chemistry Council
1360 Wilson Boulevard
Arlington, VA 22209

Richard Wasserstrom

American Forest & Paper Association
1111 19" Street, N.W.,, Suite 800
Washington, D.C. 20036

Harry M. Ng

General Counsel

Ralph [J. Colleli, Jr.
American Petroleum Institute
1220 L Street, N.W., 9" Floor
Washington, D.C. 20005

Jan 8. Amundson
Senior Vice President &
General Counsel
Quentin Riegel
Vice President, Litigation &
Deputy Genreral Counsel
National Association of Manufacturers
1331 Pennsylvania Avenue, N.W,
Washington, D.C. 20004-1790

Robin 8. Conrad

National Chamber Litigation
Center, Inc.

1515 H Street, N.W.

Washington, D.C. 20062

Of Counsel to the
Vehicle Intervenor Coalition:

John T. Whatley

General Counsel

Julie C. Becker

Assistant General Counsel

Alliance of Automobile Manufacturers
1401 Eve Street, N.W., Suite 900
Washington, D.C. 20005

(202) 326-5511

Douglas 1. Greenhaus

Director

Environmental, Health and Safety
National Automobile Dealers Association
8400 Westpark Drive

Mclean, VA 22102

(703) 821-7040

Jed R. Mandel

Timothy A. French

Neal, Gerber & Eisenberg LLP

Tweo North LaSalle Street, Suite 2200
Chicago, [1. 60602

(312) 269-8000

Counsel for

Engine Manufacturers Association



Robert G. Slaughter

President

National Petrochemical & Refiners
Association

1899 L Street, N.W., Suite 1000

Washington, D.C. 20036

Mark J. Washko

Director, Legislative Affairs
Portland Cement Association
1130 Connecticut Avenue, N.W.
Suite 1250

Washington, D.C. 20036

Nick Goldstein

American Road & Transportation
Builders Association

The ARTBA Building

1010 Massachusetts Avenue, N.W,

Washington, D.C. 20001
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

)
COMMONWEALTH OF MASSACHUSETTS, )
et al., : )
Petitioners, )
)
V. ) No. 03-1361 (and
} consolidated cases)
UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY, )
Respondent. )
)

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

The following information is provided pursuant to Circuit Rule 28(a)(1) on
behalf of Industry Intervenor-Respondents (the Vehicle Intervenor Coalition
(consisting of therAlhance of Automobile Manufacturers, the Engime
Manufacturers Association, the National Automobile Dealers Association, and the
Truck Manufacturers Association), the CO, Litigation Group, and the Utility Air
Regulatory Group).

A.  Parties and Amici’

Exéept for the Commonwealth of the Northern Mariana Islands, which is no

longer a petitioner in case Nos. 03-1361 and 03-1365 pursuant to the Court’s

September 17, 2004 order permitting that party’s withdrawal, and except for amici

' Rule 26.1 disclosure statements for the Industry Intervenor-Respondents joining
in this Brief appear following this certificate.



for petitioners Alaska Inter-Tribal Council. Arctic Village. Village of Venetie. and

Ketchican Tribal Council, all parties, intervenors, and amici appearing in this

Court are listed 1n the Brief for Petitioners.

B. Ruiings Under Review

References to the rulings at issue appear in the Brief for Petitioners.

C. Related Cases

These cases were not previously before this Court or any other court. There

are no related cases currently pending in this Court or in any other court of which

undersigned counsel are aware.
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President
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UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

COMMONWEALTH OF MASSACHUSETTS. et al..
Docket No. 03-1361
and ceonsolidated cases

Petitioners.
AW

ENVIRONMENTAL PROTECTION AGENCY.

}
)
}
)
)
)
)
)
)
Respondent. )
)

CORPORATE DISCLOSURE STATEMENT OF MOVANT INTERVENORS
ALLIANCE OF AUTOMOBILE MANUFACTURERS, NATIONAL AUTOMOBILE
DEALERS ASSOCIATION, ENGINE MANUFACTURERS ASSOCIATION AND
TRUCK MANUFACTURERS ASSOCIATION

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1. the Alliance
of Automobile Manufacturers ("the Alliance”). the National Automobile Dealers Association
("NADA"). the Engine Manufacturers Association ("EMA™ and the Truck Manufact_urers
Association ("TMA"} provide the foliowing corporate disclosure statement.

The Alliance. NADA and TMA are LR.C. Section 501{c)(6) not-for-profit trade
associations. EMA is an LR.C. Section 501(c)(3) corporation. The Movant Intervenors operate
for the purpose of promoting the general commercial. professional. legislative. and other
common interests of their respective memberships.

The Alliance is comprised of member companies thal manufacture passenger cars and
light-duty trucks.

The NADA represents franchised automobile and truck dealers who sell new and used

motor vehicles and engage in service, repair and parts sales.



The EMA represents the leading manufacturers of internal combustion engines used in
most medium-duty and heavy-duty vehicies {e.g.. SUVs. vans. trucks. buses and certain pickup
trucks). other than passenger cars. as well as in marine vessels. locomotives. and lawn. garden
and utility equipment.

The TMA represents companies engaged in the design, development. manufacturing.
marketing and sale of medium- and heavy-duty trucks, truck chassis and truck tractors.

Each of the Movant Intervenors does not have publicly-traded stock or corporate parents.
subsidiariés or affiliates, and no publicly traded company has a 10 percent or greater ownership
interest in any of the Movant Intervenors,

Respectfully submitted.
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William A. Anderson. li
WINSTON & STRAWN LLP
1400 L Street, N.W,
Washington. D.C. 20005

Ph: (202)371-3986

Fax: (202y371-5950

Counsel for ALLIANCE OF AUTOMOBILE

MANUFACTURERS. ENGINE

MANUFACTURERS ASSOCIATION. NATIONAL

AUTOMOBILE DEALERS ASSOCIATION. and

TRUCK MANUFACTURERS ASSOCIATION
Dated: January 24, 2003

Ot Counsel:



John T. Whatley

General Counsel

Julie C. Becker

Assistant General Counsel
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Douglas [. Greenhaus

Director. Environment. Health and Safety
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Counsel for ENGINE MANUFACTURERS ASSOCIATION
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

)
COMMONWEALTH OF MASSACHUSETTS.)
et. al. }
)
Petitioners )
)
) No. 03-1361 and
) consolidated cases
UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY, )
)
Respondent. )
)

ADDENDUM
RULE 26.1 CORPORATE DISCLOSURE STATEMENT
OF CO, LITIGATION GROUP

Pursuant to F.R.A.P. 26.1 and Circuit Rule 26.1, counsel for CO,
Litigation Group certifies as follows:
1. - CO, Litigation Group 1s an informal organization of trade
associations and business organizations formed to fund and conduct
litigation concerning potential regulation of carbon dioxide emissions. As

such, it has no parent company, subsidiaries or affiliates. It is



unincorporated and therefore has no publicly traded stock, and no publicly
held corporation owns 10% or more of stock in CO, Litigation Group.
While it may not be required, CO, Litigation Group also provides the
following information about its current members and their interests in this
litigation:‘

2. A?nerican Petroleum Institute (“API”) is a nationwide, not-for-profit
association representing over 400 member companies engaged in all aspects
of the o1l and gas industry, including: science and research; exploration for
and production of oil and natural gas; transportation; refining of crude oil;
and marketing of oil and gas products. API’s member companies not only
produce and supply much of the fossil fuels used to power the nation’s
motor vehicle fleet and much of business and industry, they also use and
consume large volumes of such fuels in many of their own business
activities. Whether as producers or consumers of fossil fuels, APT’s
members aré involved in the unavoidable emission of carbon dioxide .(COz)
as a byproduct of combustion of such fuels.

3. American Forest & Paper Association (“AF&PA”) is the national
trade association of the forest, paper, and wood products industry. AF&PA

members are engaged In growing, harvesting, and processing wood and

2



wood fiber; manufacturing pulp, paper, and paperboard products from both
virgin and recycled fiber; and producing engineered and traditional wood
products. These activities require the burning of organic fuels to supply
steam, hot water, thermal oil, hot air, and other forms of energy, which is
used to dry wood and paper, “cook” wood chips to make pulp, press wood
panels, recover post-consumer fiber, recover used pulping chemicals, and
the like. Energy is one of the most important inputs to the manufacture of
AF&PA members’ products.

4. American Iron and Steel Institute (“AISI”) represents 19 North
American steel mills, including integrated, electric arc furnace, and
reconstituted mills. AISI’s mission is to promote steel as the material of -
choice and to enhance the global competitiveness of the North American
steel industry. AISI’s members account for two-thirds of U.S. raw steel
production.. As large energy and carbon consumers, AISI member
companies would be directly impacted by CO, regulation.

S. The Business Roundtable is an association of chief executive officers
of leading corporations with a combined workforce of more than 10 million
employees in the United States and $3.7 trillion in revenues. The Business

Roundtable was founded in the belief that the business sector in a pluralistic

-
2



society should play an active and effective role in the formation of public
policy. The Business Roundtable’s Environment, Technology and the
Economy task force advocates public policies that embrace sustainability, as
defined by economic vitality and growth, superior environmental
performance, and rising living standards.

6. Chamber of Commerce of the United States of America (the
“Chamber”) is the nation's largest business federation, representing an
underlying membership of more than three million businesses and
professional organizations of every size, in every industry sector, and in
every geographiéai region of the country. More than 96% of all Chamber
members are small businesses. As the principal voice of American business,
the Chamber regularly advocates the interests of its members before the
Congress, the Executive Branch, and the courts on issues of critical concern
to the business community. The Chamber supports an achievable, market-
driven approach to Clean Air Act regulation that is based on an application
of sound science, and is integrated with a national energy policy which
considers the economic impacts on business and the regulated community as
whole. As part of their daily activities, Chamber members generate CO,as a

by-product of their production processes and transportation of goods and

4



individuals, and they consume energy and other commodities the production
of which causes emissions of CQ,. Virtually all Chamber members would
be affected by unsound schemes to regulate emissions of CO,. Accordingly.
the Chamber is working closely with Congress and the Administration in
gauging the effects of CO, regulation on the security and economy of the
United States.

7. National Association of Convenience Stores is a trade association
representing more than 2,200 companies operating approximately 132,000
convenience stores across the United States. Seventy percent of its members
sell gasoline and diesel fuel, which, in 2002, accounted for more than $280
billion in sales. In addition, obviously, the majority of the revenue from
operation of convenience stores comes from customers driving fossil-fuel-
burning motor vehicles.

8. National Association of Manufacturers {“NAM”) represents member
companies before the government on legislative and regulatory issues.
NAM represents 14,000 members (including 10,000 smali and mid-sized
companies) and 350 member associations serving manufacturers and
employees in every industrial sector and ali 50 states. NAM's mission is to

enhance the competitiveness of manufacturers and to improve American

J



living standards by shaping a legislative and regulatory environment
conducive to U.S. economic growth, and to increase understanding among
policymakers, the media, and the general public about the importance of
manufacturing to America's economic strength. NAM’s Environmental
Quéiity Committee seeks to assure that environmental progress 1s based on
sound science and cost-effective solutions in order to improve the
enivironment while maintaining economic growth.

9.  National Petrochemical and Refiners Association (“NPRA™)
represents 450 petrochemical and refining companies, including virtually all
U.S. refiners and petrochemical manufacturers. NPRA’s members supply
consumers with a wide variety of hydrocarbon products used daily in their
homes and businesses, including gasoline, diesel fuel, home heating oil, jet
fuel, tubricants, and the chemicals that serve as "building blocks" for
everything from plastics to clothing to medicine to computers. Petréleum
refining is a very energy-intensive industry, and combustion/oxidation of
organic material is an essential element in the production of those
hydrocarbon products.

10. Portland Cement Association represents companies in the United

States and Canada that manufacture cement and concrete with respect to

6



market development, education, research, technical services, and
government affairs. Mindful offhe economic and social benefits of being an
environmentally responsible neighbor, the Portland Cement Association has
adopted a pro-active approach to energy conservation, waste reduction, and
recycling. Cement manufacture involves the combustion of large amounts of
organic fuels. Also, calcination of limestone in cement manufacture is one
of the largest process (not from fuel burning) sources of CO, emissions.

11.  Society of Independent Gasoline Marketers of America (“SIGMA”)
represents over 270 independent gasoline marketers operating in all 50
states. SIGMA members sold approximately 48 billion gallons of gasoline
and diesel fuels in 2002, representing more than 30 percent of all motor fuels
sold in the United States. SIGMA members supply over 28,000 retail outlets
across the nation.

12.  Specialty Steel Industry of North America (“SSINA”) is a national
trade association comprised of 17 producers of specialty steel products,
including stainless, electric, tool, magnetic, and other alloy steels. SSINA
members produce steel by melting scrap metal in electric arc furnaces
(“EAF™), which, as the name implies, use electricity, most of which is

manufactured and supplied by coal-fired utilities, as their primary energy

7



source to melt steel. SSINA members account for over 90 percent of the
specialty steel manufactured in the United States.

13.  Steel Manufacturers Association (“SMA”) is the primary trade
association of EAF carbon steel producers, often referred to as steel
“minimills.” SMA’s 47 member companies recycle scrap metal in EAFs to
produce various steel pfoducts, including carbon and alloy steels, and
account for over 50 percent of U.S. steel production. Carbon, a CO»-
precursor, is a fundamental input to the carbon steel production process:
without carbon you cannot have carbon steel. Electrical energy, the
generation of which usually results in CO, emissions, is also a large and
necessary input to steel production, accounting for approximately 15 percent
of the total cost of steel production.

14.  None of the forégoing trade associations and business organizations
has a parent corporation, or other publicly-held company that has a 10% or

greater ownership interest in it. Each of the members of CO2 Litigation

Group are “trade associations” within the meaning of CircuitRule 26.1.



Dated: January 24, 2005

Respectfully submitted,
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Russell §. Frye

Collier Shannon Scott, PLLC
3050 K Street, N.W.

Suite 400

Washington, DC 20007
202-342-8878

Counsel for CO- Litigation Group
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

COMMONWEALTH OF MASSACHUSETTS,
et al.,

Petitioners,

No. 03-1361 (and
consolidated cases)

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.
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RULE 26.1 DISCLOSURE STATEMENT OF
INTERVENOR-RESPONDENT UTILITY AIR REGULATORY GROUP

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1.
Petitioner Utility Air Regulatory Group (“UARG?) files the following statement:

UARG is a not-for-profit trade association of individual electric generating
companies and national trade associations that participates collectively in
administrative proceedings, and in litigation arising from those proceedings, that
affect electric generators under the Clean Air Act. UARG has no outstanding
shares or debt securities in the hands of the public and has no parent company. No

publicly held company has a 10 percent or greater ownership interest in UARG.



Respectfully submitted.
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Norman W. Fichthomn ™
Lucinda Minton Langworthy
Allison D. Wood

Hunton & Williams LLP
1900 K Street, N.W.
Washington, D.C. 20006
(202)955-1500

Counsel for the
Utility Air Regulatory Group

Dated: January 25, 2005
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Pursuant to Circuit Rule 28(a)(3), the following is a glossary of acronyms

and abbreviations used 1n this brief.

CAA
CAAA
CAFE
CEQ
O,
EPA
EPCA
FDA
FDCA
GHG
IA
mpg
MY
NAAQS
NHTSA

NMHC

Clean Air Act

Clean Air Act Amendments

Corporate average fuel economy

Council on Environmental Quality

Carbon dioxide

United States Environmental Protection Agency
Energy Policy and Conservation Act

United S;cates Food and Drug Administration
Food, Drug, and Cosmetic Act

Greenhouse gas

Joint Appendix

Miles-per-gallon

Model year

National ambient air quality standards

National Highway Traffic Safety Administration

Non-methane hydrocarbons
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ORAL ARGUMENT SCHEDULED FOR APRIL 8, 2005

JOINT BRIEF OF INDUSTRY INTERVENOR-RESPONDENTS

STATUTES AND REGULATIONS

Statutes and other legal authorities are in the EPA Brief"s addendum.

SUMMARY OF ARGUMENT

Petitioners claim a few isolated words in the Clean Air Act (“CAA™)'
require a massive regulatory program for greenhouse gases (“GHGs”) to address
global climate change, a pﬁ)gram that Congress never mentioned. Applying
traditional tools of statutory construction, as required by Chevron “'step 1f” the
CAA’s language, context, and legislative history show that Congress never
authorized such a program. Indeed, Congress declined to enact proposed
legislation to authorize limitations on tailpipe emissions such as Petitioners seck.
Moreover, Petitioners’ statutory construction would conflict with Congress’s A
existing automotive fuel economy program.

ARGUMENT

I. EPA’s Determination that the CAA Does Not Authorize GHG Emission
Regulation for Global Climate Change Purposes Should Be Upheld
Under Chevron Step 1.

Under *step 17 of Chevron v. NRDC, 467 U.S. 837, 842-43 & n.9 (1984),
this Court should affirm EPA’s denial of the petition to regulate GHG emissions

under CAA §202(a)(1) because “Congress has directly spoken to the precise

' 42 U.S.C. §§7401, et seq. Hereinafter, CAA citations are to the statute; the Table
of Authorities contains parallel U.S. Code citations.



question at issu¢.” and “that 1s the end of the matter.” As EPA explained i its
denial, 68 Fed. Reg. 52922 [JA49], Congress spoke to the precise issue here—
whether the CAA authorizes GHG emussion hmits for global climate change
purposes—by withholding that authority.

FDA v. Brown & Williamson Tobacco Corp., 529 U.S, 120, 132-33 (2000).
restétes and applies Chevron’s directive to “employ[} traditional tools of statutory
construction” to determine whether Congfess has directly spoken té the question at
issue. See Brown v. Gardner, 513 U.S. 115, 120 (1994). Those tools include a
statute’s text. 1ts overall structure, and legislative history. Whitman v. American
Trucking Ass ns, 531 U.S. 457, 466 (2001); Train v. Colorado PIRG, 426 U.S. T,
10 (1976)(“Whe‘n aid to construction of the meaning of words, as used in the
statute, 1s available, there certainly can be no rule of law which forbids its use,
however clear the words may appear on superficial examination.”)(quotations
omitted); Office of Communication v. FCC, 327 F.3d 1222, 1224 (D.C. Cir. 2003).
Thus, when Petitioners criticize EPA for considering other provisions of the CAA,
other statutes, and failure of proposed legislation, they ignore Brown & Williamson
and Chevron. Pet. Br. 17.

Brown & Williamson held, under Chevron step 1, that the Food, Drug, and
Cosmetic Act (“FDCA™) did not authorize FDA to regulate tobacco products—

even though they facially fell within the FDCA’s definitions of “drugs™ and



“devices.” 529 U.S. at 132-61. Reviewing the FDCA’s language. structure. and
history and other federal legislation and congressional action regarding tobacco
regulation. the Court held Congress had spoken directly to the issue by enacting
several statutes addressing tobacco while aware of 1ts health hazards and
“persistently act[ing] to preclude a meaningful role for any...agency in making
policy on the subject....” Id. at 155-56 (emphasis omitted). The Court also held
that regulatory authority over tobacco under the FDCA would be incompatibie
with that statute’s “overall regulatory scheme,” id. at 126; “that C éllgz‘ess could not
have intended to delegate a decision of such economic and political
significance...in so cryptic a fashion,” id. at 160; and that “no matter how
important, conspicuous, and controversial the issue,...an...agency’s power to
regulate...must always be grounded in a valid grant of authority from Congress.”
id. at 161 (quotation onmutted).

Here, guided by Chevron step | and Brown & Williamson, EPA used
traditional tools to construe the CAA: its structure, legisiative history, and
congressional action (including decisions not to enact legislation). EPA aiso
properly considered the economic, social, and foreign policy ramifications of any
determination that the CAA authorized GHG emission regulation for global
climate change purposes. Given “the absence of any direct or even indirect

indication of congressional intent to provide such authority,” EPA properly



concluded “the CAA cannot be interpreted to authorize such regulation.” 68 Fed.
Reg. 52928 [JA55)."

II. EPA’s Conclusion Is Supported by the Structure of CAA Title Il and
Congress’s Rejection of Global Climate Change Regulation in 1990.

Application of traditional tools of statutory construction to the CAA.
including Title 1I's mobile source provisions, refutes Petitioners’ interpretation.
Petitioners here seek to add to the CAA what Congress chose not to enact in
1990—regulation of GHGs, including carbon dioxide (“CO,™) from motor vehicles
under CAA Title I1. See EPA Br. 5, 48-50. When it regulates an air pollutant
under §202, Congress itself typically specifies the pollutant and ofien sets the
required numeric standard or percentage reduction. See. e.g., CAA §202(g)(1),
(2)(standards for model year (“MY”") 1994 and later light-duty vehicles). Laittle
remains for EPA’s discretion. |

The 1990 Clean Air Act Amendments’ (“CAAA”) new §202(i) mandated a
study and consideration of whether “further reductions in [non-methane

hydrocarbons (“NMHC™),” nitrogen oxides, and carbon monoxide] emissions from
»

* Many Industry Intervenor-Respondents filed comments on the rulemaking
petition supporting the legal conclusions EPA ultimately reached. [JA786-89, 790-
803, 804, 862-65, 866-86, 887-923, 924-30, 931-59].

* Title 11 specifies emission standards for NMHCs. See, e.g., CAA §202(g)(1). If
Congress had meant EPA to include automotive methane emissions, as Petitioners
suggest, it would not have excluded methane from “hydrocarbons.”



[2004MY] light-duty vehicles and...trucks should be required.” The study’s
primary focus was national ambient air quality standards ("NAAQS™) attainment
and technciogicél availability. Zd. §202(1)}(2)}(A). Presumptive emission limits for
each targeted pollutant were set forth, id. §202(1)(1), and EPA was mstructed to
make findings as to need, technology and feasibility and to adopt (or not) either the
presumptive standards or alternative ones, id. §202(1}(3). See also id. §202(j). The
explicitness of §202(}'.), in contrast to the silence on CO,, indicates that Congress
did not intend EPA to regulate tailpipe CO- emissions.

During debate on S.1630, the Environment and Public Works Committee’s
1990 CAAA bill, the Senate dropped a provision that would have required
automotive CQ, emission limits. See $.1630, 101st Cong. §206 (1989) [JA3066-68 |
(proposing a new CAA §216). That provision was deleted in a substitute
amendment to S.1630. See A4 Legis. Hist. of the CAAA of 1990, S. Prt. No. 103-38,
at 5178, 7248 (1993) [JA429, 463}(*1990 Legis. Hist.”).

Petitioners invoke United States v. Craft, 535 U.S. 274 (2002), to argue
proposed §216°s removal means nothing, that “[o]|ne can just as easily mfer” that
Congress believed EPA already had authority to regulate CO,. Pet. Br. 31-32.

Craft involved a rejected proposal that would have permitted tax liens on certain

“ Also, had Congress intended to make regulation under §202(a)
“nondiscretionary,” as Petitioners claim, it would have said so there, as 1t did n
§202(1)(3)XD).



property. In nevertheless uphoiding such a lien, the Court noted that tailure ot'a
measure could support several reasonable inferences, including that existing
legislation already incorporated the offered change. erﬁ. 535 U.S. at 287,
Petitioners here fail to mention that Craft actually examined legisiative history
showing that Congress rejected the failed tax measure as unnecessary. The House
saw the measure as “nothing more than a ‘clarification’ of existing law.” and the
Senate viewed it as “*superfluous.”” Id. (citation omitted).

In contrast, far from suggesting that Congress viewed the proposed §2106 as
superfluous, Senator Chafee, the proposal’s main sponsor. reported “a
comprofnise” in which he “gave up” §216’s CO, emission limits. 1990 Legis. Hist.
5189-90 [JA430-31], and co-sponsor Senator Lieberman rued “elimination” of the
tailpipe CO; standard with no substitute measure, id. 5410 [JA436]. Other 1990
CAAA history also shows Congress’s belief that EPA had no pre-existing authority
to regulate automotive GHG emissions. Senators intimately nvolved with the

legislation declared:

Senator Gore (regarding his amendment, later rejected in conference, on
CO, effects of transportation projects): “[T]o me it is unimaginabte that this body
would take up a Clean Air Act and revisit this question [of global warming] as
extensively as we are doing without grappling at least in some way with the
problem of CO, emissions.” Id. 5488-89 [JA438-39].



“IL]et us begin in a small way to prepare the ground in this bill for a
measure we hope will come later this year that will allow us to begin taking the
steps necessary to deal with this problem of CO..” Id. 5491 [JA441].

Senator Baucus {the CAAA bill’s floor manager): “Any amendment™ to
require CO5 standards for “tailpipe emissions...would be a deal-breaker.” but the
Gore transportation planning amendment would be “a good start”™ to address
“global warming,” and “{w]e must start somewhere, and this 1s a good beginning.”
Id. 5492 [JA442). |

There would have been no need to “start somewhere” if EPA already had the
power Petitioners assert.

Equally instructive is Senator Bryan’s withdrawn 1990 proposal to increase
automobile fuel efficiency standards, a de facto regulation of CO, emissions. See
id. 5548-50 [JA445-47]. The proposal declared current fuel economy standards
inadequate to address CO, emissions’ effect on giobzﬂ warming. fd. 5548-49
[JA445-46]. During floor debate, Senator Lieberman lauded Senator Bryan’s
amendment as “a first step for the United States” to address “global chmate
change.” Id. 5570 [JA460]. Senator Baucus added that CO- “is the most potent
greenhouse gas that this couﬁtry emits, and therefore we must begin to control it.”
Id. 5566 [JA456]. Senator Levin opposed the measure because “[t]he issue of
[CO,] emissions from automobiles is appropriately addressed in the context of a
comprehensive global warming bill” where “all sources of [CO,] emissions can be
considered.” /d. 5562 [JA452]. Senator Bryan withdrew his proposal with the

~ leadership’s assurance that a “comprehensive global warming bill” would be



-

presented later. /d. 5559, 5572 [JA449, 462]. These statements regarding another
dropped CO, control measure belie Petitioners’ claim that Congress had already
given EPA Title 11 CO- regulatory authority.

Petitioners can cite no evidence that Congress rejected the proposed
limitations on CO, tailpipe emissions because it thought them superfluous. The
legislative history above compels the opposite conclusion. See Nar 'l Automatic
Laundrv & Cleaning Council v. Shultz, 443 F.2d 689, 705-06 (D.C. Cir.
1971)(using rejected amendments to reveal legislative intent).

1. CAA Provisions that Define “Air Pollutant” and List “Effects on

Welfare” Do Not Authorize GHG Emission Regulation for (lobal
Climate Change Purposes.

Based on their view of CAA provisions that define “air poilutanf“ and list
“effects on welfare.” Petitioners argue that the CAA authorizes a sweeping global
climate change regulatory program. Petitioners’ ciaim fails when traditional tools
of statutory construction are apphied. As EPA recognized 1n its denial of the
rulemaking petition, the provisions Petitioners cite may not be construed in
isolation from the broader statutory context to create regulatory authority where, as
here, the overall statutory scheme and legislative history show Congress did not
intend to provide such authority. See Whitman, 531 U.S. at 468 (Congress does

not “hide elephants in mouseholes™).



A.  EPA Correctly Determined GHG Emissions Are Not “Air
Poliutants” for Global Climate Change Purposes.

CAA §302(g) states that “‘air pollutant’ means any air pollution agent or
combination of such agents, including any physical, chemical. biological. [or]
radioactive...substance or matter which is emitted into or otherwise enters the
ambient air.” Petitioners would revise §302(g) by making any substance or matter
that enters the ambient air an “air pollutant” that potentially 1s subject to CAA
| regulation, Pet. Br. 16-19, thereby writing the qualifying words “air pollution
agent” out of the statute.

Statutes must, if possible, be construed to give every word effect. Unired
States v. Novdic Village, Inc., 503 U.S. 30, 36 (1992). If, as Petitioners argue,
Congress intended to include within §302(g)’s scope any substance or matter that
enters the ambient air, it would not have retained, when amending §302{g) in 1977
and 1990, the limiting phrase “means...air pollution agent or combination of such
agents,” enacted in 1970, Pub. L. No. 91-604, §15(a)(1) [JA105]. That phrase
provides that an air pollutant must be an agent of air pollution. See Colautti v.
Franklin, 439 U.S. 379, 392 n.10 (1979)(“*{a} definition which declares what a
term “means” [rather than what it “includes”]...excludes any meaning that is not
stated.””)(citation omitted). Moreover, if anything that merely enters the ambient
air were an “air pollutant,” Congress would not have needed to provide in 1990

that “air pollutant” includes any precursors to the formation of an air pollutant.



CAA §302(g): Pub. L. No. 101-549, §108(¥2) [JA123]: Fabricant Memorandum
10-11 n.9 [JA47-48]. Furthermore, Petitioners’ expansive reading is contradicted
by Congress’s inclusion, in the 1990 amendment to §302(g), of the limitation that
“precursors” are air pollutants only “to the extent [EPA] has identified [them].. .for
the particular purpose for which the term ‘air pollutant’ is used.” CAA
§302(g) emphasis added).

Petitioners’ reading also ignores both the dictionary definition of “pollute™
(“to make physically impure or unclean,” Webster’s Seventh New Collegiate
Dictionary (1969)) and common sense. For exalmple, under Petitioners’
interpretation, oxygen, a pervasive and essential element of the atmosphere that
also can enter into the ambient air from anthropogenic sources (e. g, tree farms), as
well as objects such as baseballs, would be “air pollutants” because they “enterf]
the ambient air” even though they do not make the air “impure or unclean’ and
thus cannot be regarded as “agent[s]”"—i.e., causes—of air pollution. Based on its
determination that GHGs do not cause “air pollution,” EPA properly determined
they are not “air pollutants” for global climate change purposes. 68 Fed. Reg.

52928-29 & n.3 [JA55-56]; see Fabricant Memorandum 10-11 n.9 [.1A47—41r8].'<

* That Congress in 1990 included COj in a list of “air pollutants” in CAA §103(g),
a nonregulatory provision, does not support a conclusion that it is an “air
~pollutant” for CAA regulatory purposes. See PDK Laboratories v. DEA, 362 F.3d
786, 796 (D.C. Cir. 2004). Nor does casually mentioning CO; in non-statutory
(continued)
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Most importantly, Petitioners ignore that the CAA 1s structured to address
pollution in the ambient air, not global climatological phenomena. This structure
15 reflected both in §302(g) and in CAA operative regulatory provisions. Thus,
§302(g) provides that an “air pollutant” is an air pollution agent that 1s emitted mto
or otherwise enters “the ambient air.” Congress added “ambient ai™ to §302(g} n
1977. Pub. L. No. 95-95. §301(¢) [JA117], after EPA and the Supreme Court had
defined “ambient air” respectively as “that portion of the atmosphere, external to
buildings. to which the general public has access,” 40 C.F.R. §50.1(e)(promul-
gated at 36 Fed. Reg. 22384 (1971))(emphasis added), and “the statute’s term for
the outdoor air used by the general public,” Train v. NRDC, 421 U.S. 60. 65
(1975) emphasis added), as opposed to the entirety of Earth’s atmosphere. By
limiting “air pollutants” to air pollution agents that enter the “ambient” air, i.e.. air
at or near ground level that people breathe, §302(g) provides no basis to regulate
substances due to their presence in the upper atmosphere—a determinative fact in
the global climate change context.

CO, “is fairly consistent in concentration throughout the world s atmosphere
up to approximately the lower stratosphere,” 68 Fed. Reg. 52927 [JA54] (emphasis

in original), and it is CO-’s entry into and presence in the atmosphere, far above
g Ty P P .

discussions of air pollution on EPA’s website reflect any determination that COs 1s
an “air pollutant” for regulatory purposes.
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the “ambient air,” that is believed to affect global climate. See Intergovernmenal
Panel on Climate Change, Climate Change: The IPCC Scientific Assessinent. 49
(1990)(“it is the change in the radiative flux at the [boundary between the
troposphere and the stratosphere], and not the surface, that expresses the radiative
forcing of [the] climate system”)(emphasis added). Petitioners do not claim global
climate change results from GHGs in the ambient air but, rather, from GHGs 1n the
clobal atmosphere. Pet. Br. 5 (“build-up of heat-trapping gases in the ammospherc
is causing... global warming’”)( emphasis added). Construing the CAA to
authorize regulation of substances as “air pollutants” due to their presence n the
general atmosphere 1s contrary to the CAA’s repeated use of the qualifier "ambient
air.”

Operative provisions in the CAA addressing regulation of mobile and
stationary source emissions reflect congressional intent to confine the scope of
CAA regulatory authority to substances present in the “ambient air.” The NAAQS
program, the “heart” of the CAA, Union Electric Co. v. EPA, 427 U.5. 246, 249
(1976), applies only to air pollutants that are “present([]...in the ambient air™—not
the global atmosphere generally—as a result of mobile or stationary sources. CAA
§108(a)(1)(B)emphasis added); see also id. §202(1)(2)(ANdirecting EPA to
examine the need for further motor vehicle emission reductions “to attain or

maintain” NAAQS). The “criteria” on which NAAQS are based must identify

12



“effects...from the presence of [the] pollutant in the ambient air.” z’d..
.§108(a)(2)(emphasis added); see also id. §109(b)(1). and secondary NAAQS must
be “requisite to protect the public welfare from...adverse effects associared vwith
the presence of [the] air pollutant in the ambient air”—not the atmosphere
generally, id. §109(b)(2)(emphasis added). These provisions are incompatible with
global climate change regulation under the CAA.° See EPA Br. 33-30.
Accbrdingly, when examined in the context of the CAA’s language.
structure, and history pursuant to Chevron step 1 and Brown & Williamson.
§302(g) refutes Petitioners’ arguments.

B. Listing “Climate” Among “Effects on Welfare” Does Not
Undermine EPA’s Determination.

Petitioners incorrectly argue that §302(h), which lists “climate™ among -
“effects on welfare,” creates authority to regulate “global climate” phenomena.
Pet. Br. 15-16. Section 302(h), however, provides no regulatory authority: it

merely describes the kinds of effects to be considered when regulatory authority

® In addition, other CAA provisions are incompatible with such regulation. For
example, neither CAA §165(a)(7)(requiring new facilities to monitor their
emissions’ effects “on air quality in any area which may be affected by [those]
emissions™) nor CAA §123 (permitting emission {imitations to vary with stack
height, which affects ambient air concentrations, not global atmosphere) makes
sense in the context of averting global climate effects. Here, EPA properly
rejected Petitioners’ interpretation, which would produce unreasonable results in
conflict with such provisions. Cf. American Tobacco Co. v. Patterson, 456 U.S.
63, 71 (1982); see also EPA Br. 33-36.
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otherwise exists under the CAA’s operative provisions. Moreover, given
§302(g)’s limitation of “air pollutant” to “air pollution agent|[s]” in the “ambient
air.” as discussed above. the §302(h)’s listing of “chimate™ cannot reasonably be
construed to encompass global climate phenomena associated with the presence of
GHGs ouzside the ambient air.

In any event, “climate” implies nothing beyond the common definition—
average weather in a particular geographic area—not “global climate™ as
Petitioners claim. “Climate” is “the average course or condition of the weather ar
a place over a period of years as exhibited by tempera’ture, wind velocity, and
precipitation.” Webster’s Seventh New Co]legiaté Dictionary (1969)(emphasis
added). Congress presumably knew of this commonplace definition When it added
“climate.”

Finally, there is no legislative history supporting Petitioners’ claim that

‘Congress in 1970 added “climate” to §302(h) to authorize GHG regula{ioﬁ.
Petitioners cite (Br. 22) a report of the Council on Environmental Quality
(“CEQ"), part of which Senator Boggs inserted in the Senate debate record, as
purported evidence of Congress’s “awareness of...global climate change” when it
added “climate.” Nothing, however, connects Senator Boggs’s September 1970
insertion of the CEQ report excerpt in the Senate debate with the unexplained

addition of “climate” to §302(h) three months later. See 4 Legislative Historv of
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the Clean Air Amendment& of 1970, Sen. Comm. Prt. No. 93-18. at 187. 192-209
(1974) [JA171, 172-89]. No reason exists to believe Congress had anvthing in
mind other than the commonplace definition, and Petitioners cite no other
legislative history tb support their argument. See EPA Br. 39-41.

IV. Regulation of Vehicular CO; under the CAA Would Eviscerate EPCA.

EPA regulation of vehicular CO, emissions would conflict with Title \" of
the Energy Policy and Conservation Act (“EPCA”), codified ar 49 U.S.C.
§§32901-32919. The program Congress created for fuel economy regulation
shows it never mtended motor vehicle CO; emissions to be reguiated under the
CAA. Cf Brown & Williamson, 529 U.S. at 133, 143-56 (relying on other statutes
to discern legislative mtent). Such regulation of vehicular CO, would
irreconcilably conflict with the more recent, more specific prescriptions of EPCA.
Traditional canons of statutory construction require EPCA to control.

Senator Chafee noted during the 1990 CAAA debate that the only way to
reduce automobiles’ CO, emissions “is to mcrease the miles that a car travels per
gallon.” 1990 Legis. Hist. 5493 [JA443]; accord 68 Fed. Reg. 52929 [JAS0]. Any
CO; tailpipe limit set by EPA would thus amount to a new fuel economy standard.
But only Congress, and by delegation, NHTSA have authority to set corporate
average fuel economy (“CAFE”) standards under EPCA’s distinct statutory

formula. Enacted in 1975, EPCA balances fuel economy with myriad competing
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mterests: jobs. safety. consumer choice, and technological feasibility. Sec 49
U.S.C. §32902(f). The House Report cautioned:
[TThe Committee recognizes that the automobile industry
has a central role in our national economy and that any
regulatory program must be carefully drafted so as to
require of the industry what is attainable without either
imposing impossible burdens on 1t or unduly limiting

consumer choice as to capacity and performance of
motor vehicles.

H.R. Rep. No. 94-340, at 87 (1975) [JA284]: see Competitive Enter. Inst. .
NHTSA.901 F.2d 107. 120-22 (D.C. Cir. 1990)(noting EPCA balance).
Congress intended 1o keep oversight of this balancing such that changes
outside a narrow range might be congressionally reviewed. 49 U.S.C.
§32902(c)(2)“7 Congress itself pegged the CAFE standard for passenger \"chi'cics
at 27.5 miles-per-gallon (“mpg”), id. §32902(b), and for several years prohibited
NHTSA from tightening it, see, e.g., Pub. L. No. 106-69, §321 (1999) [JA133].
The only regulatory role delegated to EPA m the CAFE program 1s
prescribing test procedures. See 49 U.S.C. §32904(a), (c). Those test methods
reflect the direct nexus between CO, emussions and CAFE standards: EPA’s
method measures tailpipe CO» and converts those readings to mpg to deternune

compliance with NHTSA’s CAFE standards. See 40 C.F.R. §600.113-93(d),

" INS v. Chadha, 462 U.S. 919 (1983), overturned such a one-House review
method.
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(e)(2003). If EPA were to set CO, linmts pursuant to the CAA. then limits that
could be met with fuel economy less stringent than EPCA s standards would be
nugatory; if EPA’s CO, limits were more stringent. they would usurp the CAFE
standards and NHTSA’s EPCA authority.

Even if it were true that the 1970 CAA had authorized EPA to limut
automotive CO, emissions, as Petitioners contend, that authority would be
irreconcilable with EPCA and would have to yield to the later. more specific
statute. Petitioners correctly note the Court’s duty to strive to reconcile apparently
conflicting statutes and give full effect to both. Pet. Br. 39: e.g., Auction Co. of
America v. FDIC. 132 F.3d 746, 753 (D.C. Cir. 1997). In cases of “irreconcilable
conflict,” e.g.. Donaldson v. United States, 653 F.2d 414, 418 (9th Cir. 1981), or
when both cannot have “full literal effect,” e.g., Local 1814, Int'] Long&/zorcnzén K
Ass 'nv. New York Shipping Ass 'n, 965 F.2d 1224, 1237 (2d Cir. 1992). courts find
implied repeal or give the *“more specific statute...precedence over a more general
one,”” see, e.g., Telecommunications Research & Action Crr. v. FCC, 836 F.2d
1349, 1361 n.25 (D.C. Cir. 1988)(quoting Busic v. United States, 446 U.S. 398,
406 (1980)). Irreconcilable conflict here is avoided only by concluding that
§202(a) does not authorize tailpipe CO, limits for global climate change purposes.

Congress’s delicate CAFE balance would be nuilified by EPA CO; limits

under §202(a). First, EPA could force manufacturers to comply with stringent
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CO-/fuel economy standards, without considering safety. consumer choice.
employment issues, or the effect of other vehicle standards. Cf. Comperitive Enter
Inst. v. NHTSA, 956 F.2d 321, 323 (D.C. Cir. 1992)(remanding CAFE standard
because NHTSA did not explain how it balanced safety). Second. Congress
completely preempted state regulation in EPCA. See 49 U.S.C. §32919: Cenrral
Valley Chrysler-Plymouth v. California Air Resources Bd.. No. CV-F-02-5017
REC/SMS. 2002 U.S. Dist. LEXIS 20403 (E.D. Cal. June 11. 2002)(enjoining
California zero-emission-vehicle rule). In contrast, CAA preemption 1s not
absolute; the CAA allows California to seek a waiver for separate vehicle emission
standards that other states can copy. See CAA §§209(b), 177. It is inconce:vabie
that Congress would have tolerated even the possibility that California and other
states might use the CAA to circumvent express preemption of fuel economy and
override EPCA’s preemptive CAFE standards.

Petitioners try to obscure the CAA-EPCA conflict inherent m their
interpretation. They claim that CAA regulation of CO; tailpipe emissions
comports with EPCA standards because both set minima that manufacturers would
be free to exceed. Pet. Br. 41. But EPCA’s plain language directs NHTSA 1o
adopt the “maximum feasible? average fuel economy level,” balancing the factors

discussed above, 49 U.S.C. §32902(a), (¢), (f{emphasis added). Thus. any EPA
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CO- limit more demanding than CAFE would exceed EPCA’s "maximum
feasible...level.”

Petitioners also summon inapt 1977 CAAA legislative history to explan
away the conflict. Since Congress was aware that emissions limits it set in 1977
could affect fuel economy and did nothing to limit CO, authority it had purportedly
given EPA in 1970, Petitioners bootstrap the argument that such authority was
unaffected. However, even the passages they cite show Congress‘s concern that
the 1977 CAAA’s tighter non-GHG emission standards would impair fuel
efficiency and, thus, the 1978MY fleet’s ability to meet the imtial CAFLE standards.
See H.R. Rep. No. 95-294, at 244-51 (1977) [JA313u20]. Senator Muskie noted
that the 1977 Senate bill “represents a modest extension of time for the auto A
industry to bring emission control technology into conformity with fuel economy,”
not the other way around. A Legislative History of the CAAA of 1977, Sen. Comm.
Prt. No. 95-16, at 741 (1978) [JA339]. Thus, the only relationship between CAFE
standards and emission limits that Congress perceived in 1977 was that strict
tailpipe standards could reduce fuel efficiency. Nothing suggests Congress
considered, much less resolved, the irreconcilable CAA-EPCA conflict that would
arise from §202(a) CO, tailpipe emission limits. It did not need to do so because

no such CAA authority existed.
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Congress would be stymied and its fuel economy program nullified it EPA

and California could set tailpipe CO, limits under CAA §202(a). EPCA gave

NHTSA exclusive authority to adjust fuel economy standards. Petitioners grasp at

general CAA provisions that are silent on CO, limits. That silence contrasts

starkly with EPCA’s specific requirements. If there were a conflict. rules of

statutory construction would dictate that EPCA, as the more recent and specific

statute, be given its “full literal effect.”

CONCLUSION

The Court should uphold EPA’s denial of the rulemaking petition.
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