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JURISDICTIONAL STATEMENT

The undersigned Intervenor States and the Amicus State of Indiana adopt the
Jurisdictional Statement contained in the Brief of the United States Environmental

Protection Agency.

STATEMENT OF ISSUE PRESENTED FOR REVIEW

Does EPA lack the authority under the Clean Air Act ("CAA" or "Act") to
regulate the emission of carbon dioxide and other greenhouse gases to address

global climate change?

STATUTES AND REGULATIONS

Pertinent provisions are provided in the Addendum attached hereto.

STATEMENT OF THE CASE

On October 23, 2003, Petitioners filed this action challenging the denial by

the United States Environmental Protection Agency ("EPA") of a petition for
rulemaking that sought the regulation of emissions of carbon dioxide ("CO,") and
other greenhouse gases from new motor vehicles and new motor vehicle engines

under Section 202 of the CAA, 42 U.S.C. § 7521. The petition for rulemaking was

filed by the International Center for Technology Assessment and several other
organizations who claim that CO, and other greenhouse gases contribute

significantly to global climate change. 68 Fed. Reg. 52,922, 52,922-23 (Sept. 8,

2003).



EPA's denial of the petition was based on the agency's position that the CAA
"does not authorize EPA to regulate for global climate change purposes[.]" /d., at

52,925. EPA therefore determined that CO; and other greenhouse gases cannot be

considered "air pollutants" subject to the CAA's regulatory provisions for any
contribution they may make to global climate change. /d. EPA's position was set
forth in a memorandum dated August 28, 2003 from EPA's then-General Counsel,
Robert E. Fabricant. /d. The General Counsel's memorandum was adopted as the
agency's position in its denial of the petition for rulemaking. /d.

Petitioners seek judicial review of both the denial of the petition for
rulemaking and the General Counsel's memorandum. The undersigned ten states
have intervened to support EPA in these consolidated cases (the "State
Intervenors"). The Amicus State of Indiana was directed by this Court to file a
joint brief with the ten State Intervenors.

STATEMENT OF FACTS

I. Statutory Background

The CAA, 42 U.S.C. §§ 7401-7671q, establishes an "intergovernmental
partnership" in which the federal government and the states share responsibility for
the nation's air quality. Michigan v. EPA, 268 F.3d 1075, 1078 (D.C. Cir. 2001).
Sections 108 and 109 of the Act authorize EPA to establish national ambient air

quality standards ("NAAQS") for certain air pollutants. Section 108(a) directs



EPA to create a list of air pollutants that "in the Administrator's judgment, cause or
contribute to air pollution which may reasonably be anticipated to endanger public
health or welfare" and whose presence in the air is from "numerous or diverse
mobile or stationary sources.” 42 U.S.C. § 7408(a)(1). The pollutants on the list
arec commonly referred to as 'criteria’ pollutants because section 108 requires EPA
to develop "air quality criteria" for the listed pollutants that "accurately reflect the
latest scientific knowledge useful in indicating the kind and extent of all
identifiable effects on public health or welfare which may be expected from the
presence of such pollutant in the ambient air . . . ." 42 U.S.C. § 7408(a)(2).

Under section 109 of the Act, EPA is to promulgate NAAQS to protect
against adverse health and welfare effects for each pollutant identified under
section 108. EPA then designates the areas of the United States that do not meet
the NAAQS. 42 U.S.C. § 7407(d).

States have "primary responsibility" under the Act for assuring that air
quality within their borders meets the national standards. 42 U.S.C. § 7407(a);
Arizona Pub. Serv. Comm'n v. EPA, 211 F. 3d 1280, 1285 (D.C. Cir. 1990). States
satisfy this burden by submitting to EPA state implementation plans ("SIPs") that
provide for the attainment of the NAAQS. 42 U.S.C. § 7410. SIPs must include
enforceable emissions limitations for sources of air pollution within a state and

other control measures or techniques that are “necessary or appropriate” to meet



the NAAQS, as well as a program for enforcing such measures. 42 U.S.C.
§ 7410(a)(2)(A).

Although much air pollution is a local or regional problem, some pollution
that results in the non-attainment of a NAAQS "is caused or augmented by
emissions" from sources beyond a state's borders. Appalachian Power Co. v. EPA,
249 F.3d 1032, 1037 (D.C. Cir. 2001). The CAA contains certain provisions to
address emissions from "upwind" states that pollute "downwind" states. /d.

Among the provisions that address the interstate transport of emissions is
section 110(a)}(2)(D)(1)(1), 42 U.S.C. § 7410(a)(2HD)(1)(I). That section requires a
state's SIP to contain provisions to prohibit emissions within the state which
"contribute significantly to nonattainment in, or interfere with maintenance by, any
other State" of the NAAQS. Id.

Section 126 of the Act authorizes a downwind state to petition EPA to
regulate upwind sources of air pollution that contribute significantly to the
downwind state's inability to meet a NAAQS. 42 U.S.C. § 7426(b). If EPA finds
that an upwind source of pollution is contributing significantly to the
nonattainment, the source may not operate unless it complies with emission
limitations and compliance schedules which "bring about compliance . . . as
expeditiously as practicable, but in no case later than three years after the date of

such finding." 42 U.S.C. § 7426(c).



In addition to the relief available to states under section 126, a state can also
sue an upwind source directly when it is contributing to the downwind state's
nonattainment due to, among other things, the violation of an emission limitation.
42 U.S.C. 7604(a). Such suits may be initiated under the citizen suit provision
contained in section 304 of the Act. Id. See e.g., United States v. Ohio Edison Co.,
No. C2-99-1181 (S.D. Ohio 1999)(in which the states of New York and
Connecticut filed complaints in intervention under section 304's citizen suit
provision).

Notably, the CAA does not contain any provision for states to reduce or
eliminate emissions from sources of air pollution located outside of the United
States.

Ii. Procedural Background

On October 20, 1999, Petitioner International Center for Technology
Assessment and 18 other organizations filed a petition for rulemaking (the "ICTA
Petition") asking EPA to regulate certain greenhouse gas emissions from new
motor vehicles and engines under section 202(a)(1) of the CAA, 42 US.C. §
7521(a)(1). In particular, the petition sought the regulation of CO,, methane

("CH4™), nitrous oxide ("N20"), and hydrofluorocarbon ("HFC") emissions from

new motor vehicles and engines. Section 202(a)(1) of the Act states that EPA shall

prescribe "standards applicable to the emission of any air pollutant from any class

5



or classes of new motor vehicles . . . which in his judgment cause, or contribute to,

air pollution which may reasonably be anticipated to endanger public health or
welfare." Id. The petitioners claim that CO, and other greenhouse gases are air

pollutants that contribute significantly to global climate change. 68 Fed. Reg.
52,922, 52,922-23 (Sept. 8, 2003).

On September 8, 2003, EPA denied the ICTA Petition. /d. EPA concluded
that the CAA "does not authorize EPA to regulate for global climate change

purposes[.]" Id., at 52,925. The agency therefore determined that CO, and other

greenhouse gases cannot be considered "air pollutants” subject to the Act's
regulatory provisions for any contribution they may make to global climate
change. Id. EPA also stated that in light of its conclusion that the CAA does not
authorize regulation to address global climate change, greenhouse gases "are not
air pollutants under the CAA's regulatory provisions, including sections 108, 109,
111, 112 and 202." Id., at 52,928 (emphasis supplied).

In reaching its conclusion, EPA analyzed the text and history of the CAA as
well as other congressional actions specifically addressing global climate change.
EPA also emphasized that the Supreme Court's ruling in Food and Drug Admin. v.
Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000), requires that the

agency be cautious about "using broadly worded statutory authority to regulate



areas raising unusually significant economic and political issues when Congress
has specifically addressed those areas in other statutes." Id., at 52,925.

In addition, EPA noted that the NAAQS system "is fundamentally
inadequate when it comes to a substance like CO,, which is emitted globally and
has relatively homogenous concentrations around the world." Id., at 52,927. EPA
explained that "any CQO, standard that might be established would in effect be a
worldwide ambient air quality standard, not a national standard -- the entire world
would be either in compliance or out of compliance." Id. Moreover, EPA noted
that the "limited flexibility provided in the Act to address the impacts of foreign
pollution transported to the U.S. was not designed to address the challenges
presented by long-lived global atmospheric pools such as exists for CO,." /d.

EPA's position was contained in a memorandum dated August 28, 2003 by
EPA's then-General Counsel, Robert E. Fabricant (the "Fabricant Memorandum").
Id., 52,925. The Fabricant Memorandum was adopted as the agency's position in
its denial of the petition for rulemaking "and for all other relevant purposes under

the [Act]." Id.

Petitioners seek judicial review of both the ICTA Petition denial and the

Fabricant Memorandum,



STANDARD OF REVIEW

Judicial review of EP'A'S refusal to initiate a rulemaking requires a
determination of whether the agency's decision was "arbitrary, capricious, an abuse
of discretion or otherwise not in accordance with law" under section 706(a)(2) of
the Administrative Procedures Act, 5 U.S.C. § 706(a)(2). American Horse
Protection Ass'n v. Lyng, 812 F.2d 1, 3-5 (D.C. Cir. 1987). The Court is to apply
"an extremely deferential standard of review" and should grant the petitions for

"

review "only in the rarest and most compelling of circumstances." Consumer
Fed'n of America v. Consumer Product Safety Comm'n, 883 F.2d 1073, 1078 (D.C.
Cir. 1989)quoting WWHT, Inc. v Federal Communications Comm'n., 665 F.2d
807, 818 (D.C. Cir. 1981)). Compelling circumstances "'primarily involve plain
errors of law, suggesting that the agency has been blind to the source of its
delegated power."" Id. (quoting State Farm Mut. Ins. Co. v. Department of
Transp., 680 F.2d 206, 221 (D.C. Cir. 1982), vacated on other grounds sub nom.,
Motor Vehicle Mfrs. Ass'n, v. State Farm Mut. Ins. Co., 463 U.S. 29 (1983)).

The issue of whether the CAA authorizes EPA to regulate emissions of
greenhouse gases to address global climate change is a legal question of statutory
interpretation, and the Court's analysis is governed by Chevron U.S.A., Inc . v.

Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). See Food and

Drug Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 132



(2000)(analysis of agency's construction of a statute it administers is governed by
Chevron). Under Chevron, the Court first asks "whether Congress has directly
spoken to the precise question at issue.” 467 U.S, at 842. If Congress has done so,
the Court "must give effect to the unambiguously expressed intent of Congress."
Id., at 843. In determining whether Congress has specifically addressed the
question at issue, "the words of a statute must be read in their context and with a
view to their place in the overall statutory scheme." Davis v. Michigan Dept. of
Treasury, 489 U.S. 803, 809 (1989). If, however, "the statute is silent or
ambiguous with respect to the specific issue, the question for the court is whether
the agency's answer is based on a permissible construction of the statute."
Chevron, 467 U.S. at 843.

SUMMARY OF ARGUMENT

The CAA does not authorize the EPA to regulate the emission of greenhouse
gases for the purpose of addressing global climate change. One of the key
régulatory provisions in the Act is the NAAQS system under which the states have
the primary responsibility for controlling air pollution to meet the national
standards. The NAAQS system, however, addresses air quality at or near the
earth's surface; it does not address greenhouse gases at many of the altitudes at
which they occur. In addition, the CAA does not provide states with the power to

compel a reduction in the emissions of greenhouse gases from foreign countries



that come to be located in a state. In light of the homogenous concentrations of

CO, throughout the atmosphere and the substantial emissions of CO; from foreign

sources, a NAAQS for CO; would impose an air quality standard on the states that

would be impossible for them to meet. Such a regulatory scheme is implausible

and could not have been intended by Congress.

ARGUMENT
In its denial of the ICTA Petition, EPA concluded that the CAA does not

provide the agency with the authority to regulate CO, and other greenhouse gas
emissions to address global climate change. 68 Fed. Reg. 52,922, 52,925 (Sept. 8,
2003). EPA's determination that nothing in the CAA expressly or implicitly
provides any such authority was based upon the text and structure of the Act, its
legislative history, and other congressional action specifically addressing global
climate change.

Among the Act's regulatory provisions that EPA analyzed was the NAAQS

system. EPA explained that atmospheric concentrations of CO- are fairly

consistent globally and that a NAAQS for CO, "could not be attained by any area

of the U.S. until such a standard were attained by the entire world as a result of
emission controls implemented in countries around the world." Id., at 52,927. The
NAAQS system -- "a key CAA regulatory mechanism" -- could not therefore

effectively address global climate change. /d. The NAAQS system was one of the
10



many sections of the Act that EPA examined which confirm that Congress did not
authorize regulation under the Act to address global climate change.

The NAAQS system must be conéidered because it is not only a key
regulatory mechanism in the CAA; it also contains one of the same factors to be
considered by the Administrator of EPA for imposing a regulatory standard for the
emission of an air pollutant as that in section 202, i.e., a standard shall be
prescribed if, in the Administrator's judgment, particular emissions "cause, or
contribute to, air pollution which may reasonably be anticipated to endanger public
health or welfare." 42 U.S.C. §§ 7408(a)(1)(A), 7521(a)(1). Just as section 108 of
the NAAQS system does not and cannot address global climate change, so too
does section 202 fail to authorize EPA to regulate for purposes of global climate
change.'

The following discussion identifies additional statutory provisions of the
NAAQS system, and their impact on the states, that reinforce the conclusion that
the Act clearly does not authorize EPA to regulate greenhouse gas emissions for

the purpose of global climate change.

! Although it is instructive to analyze section 108 and the NAAQS system, the State-Intervenors note that the ICTA
Petition was filed pursuant to section 202 seeking regulation of greenhouse gas emissions only from new motor
vehicles and engines. Indeed, the factors to be considered in determining whether EPA has the authority to regulate
greenhouse gases under section 202 are not the same as those under section 108.

11



I The NAAQS system does not address CO,
at many of the altitudes where it exists.

As noted previously, EPA sets the NAAQS and the states have the "primary
responsibility" for assuring that the air quality within their borders meet them. 42
U.S.C. § 7407(a). Importantly, the NAAQS address "ambient air." That term is
defined in the federal regulations as "that portion of the atmosphere, external to
buildings, to which the general public has access." 40 C.F.R. § 50.1(e). In other
words, the NAAQS system regulates air pollution that occurs at or near the earth's
surface. See Train v. Natural Resources Defense Council, 421 U.S. 60, 65
(1975)("ambient air" is "the statute's term for the outdoor air used by the general
public").

CO», and other greenhouse gases are, however, located throughout the
atmosphere, including altitudes far above the earth's surface. In its denial of the
ICTA Petition, EPA explained that CO, resides in the earth's atmosphere for 50 to
200 years and "is well mixed throughout the atmosphere, up to approximately the
lower stratosphere.” 68 Fed. Reg. at 52,927. Commercial airlines fly in the lower
stratosphere, which is between 10 and 30 kilometers above sea level. EPA's Ozone

Depletion Glossary at http://www.epa.gov/docs/ozone/defns.html. Much of the

CO», in the earth's atmosphere is, therefore, not located in the ambient air. The

12



NAAQS system simply does not address CO, and other greenhouse gases at many

of the altitudes at which they occur.

II. It would be impossible for the States to achieve a NAAQS for CO2.

A NAAQS for CO, would place states in the impossible situation of having

to attain that standard but lacking the means to achieve it. One of the principal
tools that states use to attain a NAAQS is limiting emissions from sources within
their borders, 42 U.S.C. § 7410(a}(2)(A). Such emission limitations must be
included in the SIPs that the states submit to EPA for the agency's approval. /d.
The tools available to a state under the CAA include provisions to address
air pollution from other states that contribute to the "downwind" state's non-
attainment. The Act reqﬁires that SIPs prohibit emissions that contribute
significantly to the nonattainment of a NAAQS in another state. 42 U.S.C. §
7410(a)(2)(D). States that suffer from pollution transported from "upwind"
sources that contribute significantly to the "downwind" states' nonattainment can
petition EPA for relief under section 126. 42 U.S.C. § 7426(b). In addition, states
may use the citizen suit provision in section 304 of the Act, 42 U.S.C. § 7604(a), to
sue upwind sources directly when they are contributing to the downwind states’
nonattainment. The Act also includes an "acid rain program" to deal with the
interstate transport of emissions of sulfur dioxide and nitrogen oxides ("NOx") that
contribute to acid rain. 42 U.S.C. §§ 7651-76510. Finally, the Act includes a

13



cooperative regional strategy to control the interstate transport of NOx and other

ozone precursors. Section 184 of the CAA establishes an Ozone Transport Region
covering 11 northeastern states and the District of Columbia metropolitan area, and
a Northeast Ozone Transport Commission to assess ozone transport throughout the

region and to recommend control measures to EPA. 42 U.S.C. § 751 1c.
In the case of greenhouse gases, a large percentage of the worldwide CO,

emissions come from outside of the United States. See 68 Fed. Reg. at 52,925-29.
However, nothing in the CAA gives states the authority or the means to control

greenhouse gas emissions from outside of the United States that adversely affect
states' air quality. A NAAQS for CO; would result in states having to attain an air

quality standard but lacking the power to affect many of the emission sources that

are contributing to their nonattainment. It would be impossible for states to attain a
NAAQS for CO, given the global emissions of CQO; and the consistent
concentrations of that substance throughout the world's atmosphere. As EPA
noted, "[t]he statutory NAAQS implementation regime is fundamentally
inadequate when comes to a substance like CO,, which is emitted globally and has
relatively homogenous concentrations around the world." Id., at 52,927,

Similarly, EPA emphasized that the "globally-pervasive nature of CO; emissions

and atmospheric concentrations presents a unique problem that fundamentally

14



differs from the kind of environmental problem that the NAAQS system was
intended to address and is capable of solving." Id.

Further, states that fail to attain a NAAQS for CO, would face the prospect
of sanctions, including the loss of federal highway funds under section 179 of the
Act, 42 U.S.C. 7509(b), despite the fact that attainment is beyond their control.
Such an implausible and futile scenario demonstrates that Congress did not intend
the CAA to authorize regulation of CO; to address global climate change. See
Food and Drug Admin. v. Brown and Williamson Tobacco Corp., 529 U.S. 120,
141 (2000)(rejecting statutory interpretation that would result in an implausible
regulatory scheme).’

A.  Petitioners' argument that the specific level of a
NAAOS for CO2 is not vet known is unavailing.

Petitioners' claim that "EPA's 'unworkability‘ argument" is not logical
because the issue of "[wlhether the NAAQS system proves workable depends upon
a variety of undetermined factors, including the level at which the NAAQS 1s set."

Brief of Petitioners, at 34. Petitioners' assertion ignores the fact that, regardless of

2 Section 179B of the Act provides that a state's SIP may be approved by EPA if the state "establishes to the
satisfaction of EPA™ that the state would attain and maintain the NAAQS "but for emissions emanating from outside
of the United States." 42 U.S.C. 750%a. It would be problematic for a state to make that showing to EPA due to the
complex interactions of numerous factors that affect foreign greenhouse emissions and their impact on air quality
within a state. As EPA explained in its denial of the ICTA petition, "{wlhile atmospheric concentrations of CO» are
fairly consistent globally, the potential for either adverse or beneficial effects in the U.S. from these concentrations
depends on complicated interactions of many variables on the land, in the oceans, and in the atmosphere, occurring
around the world and over long periods of time.” 68 Fed. Reg. at 52,927. EPA emphasized that "[cJharacterization
and assessment of such effects and the relation of such effects to atmospheric concentration of CO; in the U.S.
would present scientific issues of unprecedented complexity in the NAAQS context." Id.
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the specific level at which a NAAQS for CO; is set, it would be impossible for

states to either attain it or remain in attainment given the global nature of
greenhouse gas emissions and their homogenous concentrations throughout the

world's atmosphere.
If EPA set a NAAQS for CO,, an entire state (as well as the entire country)

would be either in attainment or non-attainment depending on the level at which
the standard was set. If the state were in attainment, it would be responsible for

maintaining that attainment status, which would be impossible for the state to
achieve given the rising worldwide CO, emissions that Petitioners identify. See
id., at 5-11 (citing various sources for the proposition that greenhouse gas
emissions, including CO,, will continue to increase and that global warming will

confinue into the future). If the state were in non-attainment, it would be

responsible for lowering atmospheric levels to achieve attainment, something it

would also be unable to do given the global nature of CO, emissions and
concentrations. The specific level of a NAAQS for CO; does not affect the reality

that states would lack the power to achieve or maintain any NAAQS for CO;,

16



HI. The broadly worded statutory authority on which Petitioners rely is
insufficient, especially given the economic and political significance of
regulating sreenhouse gas emissions under the NAAQS system.

EPA's denial of the ICTA Petition is further supported by the fact that the
regulation of greenhouse gas emissions under the NAAQS system raises extremely
significant and far-reaching economic and political issues. Accordingly, EPA must
be cautious about relying on broadly worded statutory language as the authority for
any such regulation. See Food and Drug Admin. v. Brown and Williamson
Tobacco Corp., 529 U.S. 120, 159 (2000)("[I]n extraordinary casés, ... there may
be reason to hesitate before concluding that Congress intended such an implicit
delegation.").

CO, is emitted when fossil fuels are used to produce energy. 68 Fed. Reg. at

52,928. Thus the activities that result in the emission of CO; are an integral part of

the country's economy, including the generation of electricity by industrial
facilities and power plants, production of heat for use in residential and

commercial buildings, and the operation of vehicles with internal combustion
engines (including cars, trucks and buses). In the United States, 27 percent of CO,
emissions result from industrial activities, residential and commercial buildings
account for approximately 35 percent of the CO, emissions, and the nation's
transportation system (including cars, trucks, buses and aircraft) is responsible for

roughly one-third of the nation's CO, emissions. U.S. Department of State, U.S.
17



Climate Action Report, 2002 (2002), at 53, 54, 56; [JA 695-97]. Regulation of
CO; emissions would have a substantial impact, either directly or indirectly, on
nearly every facet of each state's economy.

Further, the regulation of greenhouse gas emissions is both an international
and domestic political issue. Mandatory emission limitations to address global
climate change involve foreign policy concerns that, as the EPA correctly noted,
are to be addressed by the Executive Branch. 68 Fed. Reg. at 52,931. Given the
pervasive impact on nearly every sector of the economy from greenhouse gas
regulation, any delegation to EPA by Congress of such regulatory authority would
have been made with much greater precision than the broad definitional language
for "air pollutant” and "effects on welfare" relied upon by Petitioners, neither of
which specifically references global climate change. Such unusually significant
political and economic impacts demonstrate that Congress clearly did not delegate
to EPA the authority to regulate greenhouse gas emissions for purposes of global
climate change in the CAA. See Brown & Williamson, 529 U.S. at 160 ("[W]e are
confident that Congress could not have intended to delegate a decision of such

economic and political significance to an agency in so cryptic a fashion.").
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CONCLUSION

For the reasons stated above, the State Intervenors and the Amicus State of

Indiana respectfully request that the Court deny the Petitions for Review in these

consolidated cases.
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Section 107, 42 U.S.C. § 7407(a)



AR POLLUTION PREVENTION

Prior Provisions

A prior section TG of Act July T4 1955 was senumibered

section 117 by Pub L6040 and is et ont as sectian 7417 of

thiz itie,
& 07, Air quality control regiong
{CAA § 107]

(a} Responsibility of each State for air quality:
submission of implementation plan

Each State shall have the primary responsibility for
assuring aiy gquality wilhin the entire geographic area
comprising such State by submitting an implementa-
tion plan for such State which will specify the manner
in which national primary and secondary ambient air
quality standards will be achieved and maintained
within each air quality control region in such State.

(b} Designated regions

For purposes of developing and carrying out imple-
mentation plans under section 7410 of this title—

{1} an air quality control region designated under
this section before December 31, 1970, or a region
designated after such date under subseetion (¢) of
this section, shall be an air quatity contrel region;
and

(2} the portion of such State which is not part of
any such designated region shall be an air quality
control region, but such portion may be subdivided
by the State into two or meore air quality eontrol
regions with the approval of the Administrator.

(¢} Authorily of Administrator fo designate re-
gions: notification of Governors of affected
States

The Administrator shall, within 90 days after De-

cember 31, 1970, after consultation with appropriate
State and local authorities, designate as an air quality
control region any interstate area or major intrastate
area which he deems necessary or appropriate for the
attainment and maintenance of ambient air quality
standards. The Administrator shall immediately noti-
fy the Gavernors of the affected States of any designa-
tion made under this subsection.

(d) Designations
(1) Designations generally
(A} Submission by Governors of initial desig-
nations following promulgation of new
or revised standards

By such date as the Administrator may reason-
ably require, but not later than 1 year after
promulgation of a new or revised national am-
bient air quality standard for any pollutant under
section 7409 of this title, the Governor of each
State shall (and at any other time the Governor.of
a State deems appropriate the Governor may)

42 § 7407
CAA & W7

submit to the Administrator a hist of all areas (o
portions thercofl in the State, designaling -
(i} nonattainment, anv #res that does nal
meet (or that contributes to ambient air guality
in a nearby avea that does not meel) the nation-
al primary or secondary ambient wir qualitv
standard for the poliutant,

(ii) attainment, any area (other than an area
identified in clause (i) that meets the national
primary or secondary amnbient air quality stan-
dard for the poliutant, or

{iti} unclassifiable, any area that cannot he
elassified on the basis of avalable information
as meeling or not meeting the national primary
ot secondary ambient air quality standard for
the pollutant.

The Administrator may not require the Governor
to submit the required iist sooner than 120 davs
after promulgating a new or revised national ani-
bient air quality standard.

(B} Promulgation by EPA of designations

(i} Upon promulgation or revision of a national
ambient air quality standard, the Administrator
shall promuigate the designations of ail areas (ov
portions thereof} submitted under subparagraph
(A} as expeditiously as practicable, but in no case
tater than 2 years from the date of promulgation
of the new or revised national ambient air quality
standard. Such period may be extended for up to
one year in the event the Administrator has
insufficient information to promulgate the desig-
nations.

(it} In making the promulgations required un-
der clause (i), the Administrator may make such
modifications as the Administrator deems neces-
sary to the designations of the areas (or portions
thereof) submitted under subparagraph (A) (in-
cluding to the boundaries of such areas or por-
tions thereof). Whenever the Administrator in-
tends to make a modification, the Administrator
shall notify the State and provide such State with
an opportunity to demonstrate why any proposed
maodification is inappropriate. The Administrator
shall give such notification no later than 120 days
before the date the Administrator promulgates
the designation, ineluding any medification there-
ta. If the Governor fails to submit the list in
whole or in part, 88 required under subparagraph
(A}, the Administrator shall promulgate the des-
ignation that the Administrator deems appropui-
ate for any area (or portion thereof) not designat-
ed by the State.

(iii} If the Governor of any State, on the Gov-
ernor's own motion, under subparagraph (A}, sub-
mits a list of areas (or portions thereof) in the
State designated as nonattainment, attainment, or
unclassifiable, the Administrator shall act on such

Complete Annotation Materials, see Title 42 U S CA.
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CAA § 107

monitoring data performed in accordance with any applicalile
Federal reference methads for the refevant aveas. Gunly data
from the monitoring retwork designated in subsection (a}
and other Federa! reference methad PM, g monitors shall be
considered for such designations.  Nothing in the previeus
sentence shall be construed as affecting the Governer's au-
tharity to designate an avea initially as nonattainment, and
the Administrator's autherity to promuigate the designation
of an area as nonattainment, under section 107(dH(L) of the
Clean Air Act {subsec. {d)1) of this section], based on its
contribution to ambient air quality in a nearby nonattainment
ared.

“(2) For any area designated as nonattainment for the
July 1997 PM,; national ambient air quality standard in
aecordance with the schedule set forth in this seclion,
notwithstanding the time limit prescribed in paragraph (2)
of saction 168@H{e) of the Clean Air Aet [section 7492{(e)2)
of this title], the Administrator shall require State imple-
mentation plan revisions referved to in such paragvaph (2}
to be submitted at-the same time as State implementation
plan revisions referved to in section 172 of the Clean Air
Act {section 7502 of this title] implementing the revised
national ambient air quality standard for fine particulate
matter are required to be submitted. For any avea desig-
nated as attainment or unclassifiable for such standard, the
Administrator shafl require the State implementation plan
revisions referred to in such paragraph (2) to be submitted
1 year after the area has been so designated. The preced-
ing provisions of this paragraph shall not preclude the
implementation of the agreements and recommendations
set forth in the Grand Canyon Visibility Transport Com-
mission Report dated June 1996,

(4} The Administrator shall promulgate the designations
referred 1o in section 107{dX1) of the Clean Air Act [subsec.
()1} of this section] for each area following promulgation of
the July 1997 PM, ¢ national ambient air quality standard by
the earlier of 1 year after the initial designations required
ander subsection (e)X1) are required to be submitted or
December 31, 2005.

“¢p} The Administrator shall conduet a field study of the
ability of the PM, 5 Federal Reference Methed to differenti-
ate those particles that are larger than 2.5 mierograms in
diameter. This study thall be completed and provided to the
Committee on Commerce of the House of Representatives
and the Committee on Environment and Public Works of the
United States Senate no later than 2 years from the date of
enactment of this Act {June 9, 1998].

“Sec. 6103. Ozone designation requirements.

“(a} The Governors shall be required to submit the desig-
nations referred to in section 10HA)(1) of the Clean Air Act
{subsec. ()1} of this section] within 2 years following the
promulgation of the July 1997 ozone national ambient air
quality standards.

“(b} The Administrator shall promuigate final designa-
tions no later than 1 year after the designations required
under subsection (a) are required to be submitted.

“Sec. 6104. Additional provisions.

“Nothing in sections 8101 through 6103 {set out above in
this note] shall be construed by the Administrator of Envi-
rontnental Protection Agency or any court, State, or person
to afféet any pending litipation or to be a ratification of the
ozone or PM, 4 standards.”

FEDERAL ENVIRONMENTAL LAWS

Modification or Hescission of Hules, Regulations, Orders,
Deterrainations, Contracts, Certifications,  Authoriza-
tions, Delegations, and Other Actions

All vules, vegulations, orders, detcrminations, cuntracts,
certifications. authovizations. delegations, ar othor Actions
dulv issued, made, or taken by or pursuant to Act Julv 14,
1955, the Clean Air Act, as in effect immediately prios (o the
date of enactment of Pub.L. 95-95 [Aug. 7, 1977] to continue
in full force and effect until modified or rescinded in accor-
dance with Act July 4, 1955, as amended by Pub L. 95-95
{this chapter]. see section 406(b) of Pub.l. Y5-43, sel out «s
an Effective and Apphicability Provisions of 1477 Acts note
under section 7401 of this title.

§ 7408.

Air quality criteria and control tech-
niques

[CAA § 108]

(a) Air pollutant list; publication and revision by
Administrator; issuance of air quality crile-
ria for air pollutants

(1) For the purpose of establishing national pri-
mary and secondary ambient air quality standards,
the Administrator shall within 30 days after December
31, 1970, publish, and shall from time to time thereaf-
ter revise, a list which includes each air pollutant—

(A) emissions of which, in his judgment, cause or
contribute to air pollution which may reasonably be
anticipated to endanger public health or welfare;

(B} the presence of which in the ambient air
results from numerous or diverse mobile or station-
ary sources; and

(C) for which air quality criteria had not been
issued before December 31, 1970, but for which he
plans to issue air quality criteria under this section,

(2) The Administrator shall issue air quality crite-
ria for an air pollutant within 12 months after he has
included such pollutant in a list under paragraph (1).
Air quality eriteria for an air potlutant shall accurately
reflect the latest scientific knowledge useful in indicat-
ing the kind and extent of all identifiable effects on
public health or welfare which may be expected from
the presence of such pollutant in the ambient air, in
varying quantities. The criteria for an air pollutant,
to the extent practicable, shall include information
ot -

(A) those variable factors (including atmospheric
conditions} which of themselves or in combination
with other factors may alter the effects on public
health or welfare of such air pollutant;

(B) the types of air pollutants which, when pres-
ent in the atmosphere, may interact with such pollu-
tant to produce an adverse effect on public health or
welfare; and

(C) any known or anticipated adverse effects on
welfare,

Complete Annotation Materials, see Title 42 US.CA.
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AIR POLLUTION PREVENTION

(b1 Issuance by Administrator of information on
air poliution control technigues; standing
consulting committees for air pollutan{s; es-
tablishiment: membership .

(1) Simultaneously with the issuance of eriteria un-
der subsection (a) of this section, the Administrator
shall, after consultation -with appropriate advisory
committees and Federal departinents and agencies,
jssue to the States and appropriate air pollution con-
trol agencies information on air poilution control tech-
niques, which information shall inelude data relating
to the ecost of installation and operation, energy re-
quirements, emission reduction benefits, and environ-
mental impact of the emission control technology.
Such information shall include such data as are avail-
able on available technology and alternative methods
of prevention and control of air polution. Such infor-
mation shall also include data on alternative fuels,
processes, and operating methods which will result in
alimination or significant reduction of emissions.

(2) In order to assist in the development of infor-
mation on pollution controf techniques, the Adminis-
trator may establish a standing consulting committee
for each air pollutant included in a list published
pursuant to subsection (aX1) of this section, which
shall be comprised of technically qualified individuals
representative of State and local governments, indus-
try, and the academic community. Each such commit-
tee shall submit, as appropriate, to the Administrator
information related to that required by paragraph (1).

{¢) Review, modification, and reissuance of criteria
or information

The Administrator shall from time fo time review,
and, as appropriate, modify, and reissue any criteria
or information on control fechniques issued pursuant
to this section. Not later than six months after
August 7, 1977, the Administrator shall revise and
reissue criteria relating to concentrations of NO; over
such period (not more than three hours) as he deems
appropriate. Such criteria shall include a discussion
of nitric and nitrous acids, nitrites, nitrates, nitrosa-
mines, and other carcinogenic and potentially carcino-
genic derivatives of oxides of nitrogen.

(d) Publication in Federal Register; availability of
copies for general public
“The issuance of air quality criteria and information
on air pollution control techniques shall be announced
in the Federal Register and copies shall be made
available to the generat public.

(e} Transportation planning and guidelines

The Administrator shall, after consultation with the
Secretary of Transportation, and after providing pub-
lie notice and opportanity for comment, and with State
and local officials, within nine months after November

42 § 7408

CAA § 108
15, 1990, and periodically thereafter as necessary to
maintain a continuous transportation-air quality plan
ning process, update the June 1978 Transportation-
Air Quality Planning Guidelines and publish guidance
on the development and implementation of transporta-
tion and other measures necessary to demaonsatrate
and maintain attainment of national ambient air quaki-
ty standards. Such guidelines shall include informa-
tion on—-

(1) methods to identify and evaluate aiternative
pianning and control activities;

(2) methods of reviewing plans on a reguiar basis
as conditions change or new information is present-
ed;

(3} identification of funds and other resources
necessary to implement the plan, inclading inter-
agency agreements on providing such funds and
resources;

(4) methods to assure participation by the pubtic
in all phases of the planning process; and

(5) such other methods as the Administrator de-
tormines necessary to carry oul a continucus plan-
ning process.

(f) Information regarding processes, procedures,
and methods to reduce or control pollutants
in transportation; reduction of mohile source
related poliutants; reduction of impact on
public health

(1) The Administrator shall publish and make avail-
able to appropriate Federal, State, and local environ-
mental and transportation agencies not later than one
year after November 15, 1999, and from time to time
thereafter—

(A) information prepared, as appropriate, in con-
sultation with the Secretary of Transportation, and
after providing public notice and apportunity for
comment, regarding the formulation and emission
reduction potential of transportation control mea-
sures related to criteria pollutants and their precur-
sors, including, but not limited to-—

(i) programs for improved public transit;

(i) restriction of certain roads or lanes to, or
construction of such roads or lanes for use by,
passenger buses or high occupancy vehicles;

(iii) employer-based transportation manage-
ment plans, including incentives;

(iv) trip-reduction ordinances;

(v) traffic flow improvement programs that
achieve emission reductions;

(vi) fringe and transportation corridor parking
facilities serving multiple oceupancy vehicle pro-
grams or transit service;

(vii} programs to limit or restrict vehicle use in
downtown areas or other areas of emission cou-

Complete Annotation Materlals, see Title 42 US.CA
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centration particularly during periods of peak
use;

{(viit) programs for the provision of all forms of
high-occupancy, shared-ride services;

(ix} programs Lo limit portions ol road surfaces
or certain sections of the metropolitan area to the
use of non-motorized vehicles or pedestiian use,
both a8 1o time and place;

{x) programs for secure bicycle storage facili-
ties and other facilities, ineluding bieyele lanes,
for the convenience and protection of bicyelists, in
both public and private areas;

{xi) programs to contirol extended idling of ve-
hicles;

(xii} programs to reduce motor vehicle emis-
sions, consistent with subchapter II of this chap-
ter, which are caused by extreme cold start condi-
tions;

(xiii} employer-sponsored programs to permit
flexible work schedules;

(xiv) programs and ordinances fo faeilitate
non-automebile travel, provision and utilization of
mass transit, and to generally reduce the need for
single-oceupant vehicle travel, as part of transpor-
tation planning and development efforts of a lo-
eality, including programs and ordinances applica-
ble to new shopping centers, special events, and
ather centers of vehicle activity;

(xv) programs for new construction  and major
reconstructions of paths, tracks or areas solely
for the use hy pedestrian or other non-motorized
means of transportation when economically feasi-
ble and in the public interest. For purposes of
this clause, the Administrator shall also consult
with the Secretary of the Interior; and

(xvi) program to encourage the voluntary re-
moval from use and the marketplace of pre-1980
model year light duty vehicles and pre-1980 mod-
el light duty trucks.

(B} information on additional methods or strate-
gies that will centribute to the reduction of mobile
source related pollutants during periods in which
any primary ambient air quality standard will be
exceeded and during episodes for which an air
polhution alert, warning, or emergency has been
declared;

{C) information on other measures which may be
employed to reduce the impact on public heaith or
protect the health of sensitive or susceptible individ-
uals or groups; and

(D) information on the extent to which any pro-
cess, procedure, or method to reduce or conirol
such air pollutant may cause an increase in the
emissions or formation of any other pollutant,

{2) In publishing such information the Administra-
tor shall also include an assessment of—

FEDERAL ENVIRONMENTAL LAWS

(A} the relative effectiveness of such processes,
procedures, and methods;

(B) the potential effect of such processes, proce.
dures, and methods on fransportation systems uang
the provision of transportation services; and

(C) the environmental, energy, and economic im.
pact of such processes, procedures, and methads,

(£} Assessment of risks to ecosystems

The Adminisirator may assess the risks Lo ecosys.
tems from expasure to criteria air pollutants (as iden.
tificd by the Administrator in the Administrator's sgle
discretion).

(h) RACT/BACT/LAER clearinghouse

The Administrator shall make information regavd-

ing ernission control technelogy available to the Stateg
and to the general public through a central database.
Such information shall include all control technology
information received pursuant to State plan provisions
requiring permits for sources, including operating per-
mits for existing sources,
(July 14, 1955, ¢. 360, Title I, § 108, as added Dec. 31, 1970,
Pub.L. 91-604, § 4(a), 84 Stat. 1678, and amended Aug. 7,
1977, Pub L. 95-95, Title [, §§ 104, 105, Title IV, § 401(a), 9t
Stat. 689, 790; Nov. 15, 1990, Pub.L. 101-549, Tide 1,
5% 108(a) to {c), {0}, 111, 104 Stat. 2465, 2466, 2469, 2470
Nov. 10, 1998, Pub.L. 105-362, Title XV, § 1501(b}, 112 Stat,
3294.)

HISTORICAL AND STATUTORY NOTES
Codifications

Section was formerly classified to section 1867¢-3 of this
title.

Reference in subsec, {e} in the original to “enactment of
the Clean Air Act Amendments of 1989" has been codified as
“November 15, 1990" as manifesting Congressional intent in
the date of the enactment of Pub. L. 101-54%, Nov. 15, 1998,
104 Stat. 2399, popularly known as the Clean Air Act Amend-
ments of 1996.

Effective and Applicability Provisions

1990 Acts

Amendment by Pub L. 101-549 effective Neov. 15, F990,
except as otherwise provided, see section T1i(h) of Pub.L.
101-549, set out as a note under section 7401 of this title.

1977 Acts

Amendment by Pub.L. 95-95 effective Aug. 7, 1977, except
as otherwise expressly provided, see section 406(d) of Pub.L.
95-95, set out as a note under section 7401 of this title,

Saviags Provisions

Suits, actions or proceedings commenced under this chap-
ter as in effect prior to Nov. 15, 1990, not to abate hy reason
of the taking effect of amendments by Pub.l. 101-549,
exceprt as otherwise provided for, see section Ti1(a} of Pub.L.
101543, set out as a note under section 7401 of this titie.

Complete Anaoctation Materials, see Title 42 U.S.C.A.
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Priet Provisions

A prior section 16X of Act July 14, 1935, was renumbered
section H1d by Pubi i, Y1604 and 15 set out as section 7410 of
this title.

Madification or Rescission of Rules, Regulations, Orders,
Determinations, Contracts, Certifications, Authoriza-
tions, Delegations, and Other Actions

Al rules, regulations, orders, determinations, contracts,
certifications, suthorizations, delegations, or other actions
duly lssued, made, or taken by or pursuant to Act July 14,
1955, the Clean Air Act, as in effect immediately prior to the
date of enactment of Pub. L. 9595 [Aug. 7, 1977] to continue
in full force and effect until modified or rescinded in accor-
dance with Act July 14, 1955, as amended by Pub L. 9595
[this chapter], see section 406(b) of Pub.L.. 95-95, set out as
an Effective and Applicability Provisions of 1977 Acts note
under section 2401 of this title.
§ 7409. National primary and secondary am-

bient air quality standards

{CAA § 109]
{a) Promuigation
(1) The Administrator—

(A) within 30 days after December 31, 1970, shall
publish proposed regulations prescribing a national
_primary ambient air quality standard and a national

42§ 7409

CAA § 108
tlon shall specify o level of air quality the attainment
and mamtenance of which in the judgment of the
Administrator, based on such criteria, 15 requitite to
protect the public welfare from any knewn or antici-
pated adverse effects associated with the presence of
such air pollutant in the ambient zit. Such secondary
standards may be vevised in the same manner as
promulgated.

(¢} National primary ambient air quality standard
for nitrogen dioxide

The Administrator shall, net later than one year
after August 7, 1977, promulgate a national primary
ambient air quality standard for NG, concentrations
over a period of not more than 3 hours unless, based
on the criteria issued under section 7408(¢c) of this
title, he finds that there is no significant evidence that
such a standard for sueh a period is requisite to
protect public health.

(d) Review and revision of eriteria and standards;
independent scientific review committee; ap-
pointment; advisory functions

{1} Not later than December 31, 1980, and at five-
year intervals thereafter, the Administrator shall com-
plete a thorough review of the eriteria published un-

secondary ambient air quality standard for each air
poltutant for which air quality criteria have been
issued prior to such date; and

(B) after a reasonable time for interested per-
sons to submif written comments thereon (but no
later than 90 days after the initial publication of
such propesed standards) shall by regulation pro-
mulgate such proposed national primary and sec-
ondary armnbient abr quality standards with- such
modifications as he deems appropriate.

(2) With respect to any air pollutant for which air
quality criteria are issued after December 31, 1970,
the Administrator shall publish, simultaneously with
the issuance of such eriteria and information, proposed
national primary and secondary ambient air quality
standards for any such pollutant. The procedure
provided for in paragraph (1)(B) of this subsection
shall apply to the promulgation eof such standards.

{h) Protection of public health and welfare

{1) National primary ambient air quality standards,
prescribed under subsection (a) of this section shall be
ambient air quality standards the attainmeni and
maintenance of which in the judgment of the Adminis-
trator, based on such criteria and allowing an ade-
quate margin of safety, are requisite to protect the
public health. Such primary standards may be re-
vised in the same manner as promulgated.

(2) Any national secondary ambient air quality
standard prescribed under subsection (a) of this sec-

der section 7408 of this fifle and the national ambient..

air quality standards promulgated under this section
and shall make such revisions in such eriteria and
standards and promulgate such new standards as may
be appropriate in accordance with section 7408 of this
title and subsection (b} of this section. The Adminis-
trator may review and revise criteria or promuilgate
new standards earlier or more frequently than re-
guired under this paragraph. .

(2)(A) The Adwministrator shall appoint an indepen-
dent scientific review committee composed of seven
members including at least one member of the Nation-
al Academy of Sciences, one physician, and one person
representing State air pollution control agencies.

(B) Not later than January 1, 1980, and at five-year
intervals thereafter, the committee referred to in sub-
paragraph (A) shall complete a review of the criteria
published under section 7408 of this title and the
national primary and secondary ambient air quality
standards promulgated under this section and shall
recommend to the Administrator any new national
ambient air quality standards and revisions of existing
criteriz and standards as may be appropriate under
section 7408 of this title and subsection (b) of this
seetion.

(C) Such committee shall also (i) advise the Admin-
istrator of areas in which additional knowledge is
required to appraise the adequacy and basis of exist-
ing, new, or revised national ambient air quality stan-
dards, (i) deseribe the research efforts necessary to
provide the required information, (iil) advise the Ad-

Complete Annotation Materials, see Title 42 U.S.C.A.
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ministrator on the relative contribution to air pollution
concentrations of natural as well as anthropogenic
activity, and (iv) advise the Administrator of any
adverse public health, welfare, social, economic, or
energy effects which may result. from various strate-
gies for attainment and maintenance of such national
ambient air quality standards. .

(July 14, 1955, ¢. 360, Title [, & 109, as added Dee. 31, 1970,
Pub. L. 91604, § 4(a), 84 Stat. 1679, and amended Aug. 7,
1977, Pub.L. 95-95, Tide 1, § 106, 91 Stat. 691)

HISTORICAL AND STATUTORY NOTES
Codifications

Section was formerly classified to section 1857c—4 of this
titke.

Effective and Applicability Provisions
1977 Acts
Amendment by Pub.L. 9595 effective Aug. 7, 1977, except

as otherwise expressly provided, see section 406(d) of Pub.l.
95-95, set out as a note under section 7401 of this title.

Prior Provisions

A prior section 109 of Act July 14, 1955, was renumbered
section 116 by Pub.L. 91-684 and is set out as section 7416 of
this title.

cermer— VO flCation-or- Rescission-of-Rules, Regulations - Orders,— -

Determinations, Contracts, Certifications, Authoriza-

tions, Delegations, and Other Actions

All rules, regulations, orders, determiinations, contracts,
certifications, authorizations, delegations, or other actions
duly issued, made, or taken by or pursuant to Act July 14,
1955, the Clean Air Act, as in effect immediately prior to the
date of enactment of Pub.L. 95-95 [Aug. 7, 1977] to continue
in full foree and effect until modified or rescinded in acecor-
dance with Act July 14, 1955, as amended by Pub.L. 95-95
[this chapter], see section 406(b) of Pub.L. 95-95, set out as
an Effective and Applicability Provisions of 1977 Acts note
under section 7401 of this title,

Role of Secondary Standards

Pub.L. 101-548, Title VIII, § 817, Nov. 15, 1990, 104 Stat.
2697, provided that: ~ )

“(a) Report.—The Administrator shall request the Na-
tional Academy of Sciences to prepare a report to the
Congress on the role of national secondary ambient air
quality standards in protecting welfare and the environment.
The report shall:

(1) include information on the effects on welfare and
the envirenment which are caused by ambient concentra-
tions of pollutants listed pursuant to section 108 {section
7408 of this title] and other pollutants which may be fisted;

“(2) estimate welfare and environmental costs incurred
as a result of such effects;

“{3) examine the role of secondary standards and the
State implementation planning process in preventing such
effects;

“(4) determine ambient concentrations of each such pol-
lutant which would be adequate to protect welfare and the
environment from such effects;

FEDERAL ENVIRONMENTAL LAWS

(31 estimate the costs and other impacts of rnreeting
secondary standards; and
“(6) conaider other means consistent with the goals ang

alijectives of the Clean Air Act [this chapter] which mav 1

more effective than secondary standards i prevenling o

mitigating such effects.

“¢b) Submission to Congress; comments; authoriza.
tion.~{1) The report shall be transmitted to the Congress
not later than 3 years after the date of enactment of the
Clean Air Act Amendments of 1990 {Nov. i3, 1950].

{2 Af least 90 days before issuing a report the Adminis.
trator shall provide an opportunity for public comment on the
proposed report.  The Administrator shall include in the finaj
report a summaty of the comments received on the proposed
report.

“{3) There are authorized to be appropriated sseh sums
48 4re necessary te carry out this section.”

Termination of Advisory Committees

Advisory committees established after Jan. 5, 1973, to
terminate not fater than the expiration of the two-vear period
beginning on the date of their establishment, unless, in the
case of a committes established by the President or an
officer of the Federal Government, such committee is re-
newed by appropriate action prior Lo the expiration of such
two-year period, or in the case of a committee established by
the Congress, its duration is otherwise provided for by law,
see section 14 of Pub.L. 92463, Qct. 6, 1972, 86 Stat. 776, set
out-in-Appendix-2-to-Title-5, Government Organization and
Employees.

§ 7410.

State imaplementation plans for nation-
al primary and secondary ambieat
air quality standards

[CAA § 110]

{a) Adoption of plan by State; submission fo Ad-
ministrator; confent of plan; revision: new
sources; indirect source review program;
supplemental or intermittent control systems

(1} Each State shall, after reasonable notice and
public hearings, adopt and submit to the Administra-
tor, within 3 years {or such shorter period as the
Administrator may prescribe) after the promulgation
of a national primary ambient air quality standard (or
any revigion thereof) under section 7409 of this title
for any air pollutant, a plan which provides for imple-
mentation, maintenance, and enforcement of such pri-
mary standard in each air quality control region (or
portion thereof) within such State. In addition, such
State shall adopt and submit to the Administrator
(either as a part of a plan submitted under the preced-
ing sentence or separately) within 3 years (or such
shorter period as the Administrator may preseribe)
after the promulgation of a national ambient air quali-
ty secondary standard (or revision thereof), a plan
which provides for implementation, maintenance, and
enforcement of such secondary standard in each air
quality control region {or portion thereof) within such
State, Unless a separate public hearing is provided, .

Compiele Annctation Materlals, see Title 42 US.C.A.
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under this part, the ratio of emission reduetions Lo

increased emissions shall be at least 2 to 1,
(c) Notice of failure to attain

(1} As expeditiously as practicable after the appli-
cable attainment date for any honattainment area, but
not later than 6 months after such date, the Adminis-
trator shall determine, based on the area’s air quality
as of the attainment date, whether the area attained
the standard by that date.

{2y Upon making the determination under para-
graph (1), the Administrator shall publish a notice in
the [Federal Register containing such determination
and identifying each area that the Administrator has
determined to have failed to attain. The Administra-
tor may revise or supplement such determination at
any time based on more complete information or
analysis concerning the area’s air quality as of the
attainment date.

(d) Consequences for failure to attain

(1} Within 1 year after the Administrator publishes
the notice under subsection {c)(2} of this section (relat-
ing to notice of failure to attain), each State containing
a nonattainment area shall submit a revision to the
applicable implementation plan meeting the require-
ments of paragraph (2) of this subsection.

(2} The revision required under paragraph (1) shall
meet the requirements of section 7410 of this title and
section 7502 of this ‘titke. In addition, the revision
ghall inelude such additional measures as the Adminis-
trator may reasonably prescribe, including all mes-
sures thaf ean be feasibly implemented in the area in
iight of technological achievab:hty, costs, and any no-
nair guality and ether air quahty—related Hiealth and
environmental impacts.

(3) The attainment date applicable to t_he_revision
required under paragraph (1) shall be the same as
provided in the provisionis of section 7502(a)2) of this
title, except that in applying such provisions the
phrase “from the date of the notice under section
T50(e)2) of this title” shall be substituted for the
phrase “from the date such area was designated non-
attainment under section 7407(d) of this title” and for
the phrase “from the date of designation as nonattain-
ment”.

{(July 14, 1955, ¢. 360, Title I, § 179, as added Nov. 15, 1990,
Pub.L. 101549, Title 1, § 102{g) 104 StaL 2420.)

HISTORICAL AND STATUTORY NOTES
References in Text
Title 23, referred to in subsec. (W)(1)A), is Title 23 High-
ways.
Effective and Applicability Provisions
1990 Aets

FEDERAL ENVIRONMENTAL LAWS

Section to take effeet Nov. 15, 1990, except as otherwise
provided, see section 71l(b} of Pub.L. 101-549, sot out as a
note under section 7401 of this title.

Savings Provisions

Suits, actions or proceedings commenced under this chap-
ter as in effect prior to Nov. 15, 1990, not o abate by reason
of the taking effect of amendments by Pub.l. 101-349,
except as otherwise provided for, see section 711{a) of Pub.L.
131-549, set out as a note under section 7401 of this fitle.

§ 7509a.

International border areas

[CAA § 179B]

(a) Implementation plans and revisions
Notwithstanding any other provision of law, an im-

plementation plan or plan revision required under this

chapter shall be approved by the Administrator if—

{1) such plan or revision meets all the require-
ments applicable to it under the! chapter other
than a requirement that such plan ar revision dem-
gnstrate attainment and maintenance of the rele-
vant national ambient air quality standards by the
attainment date specified under the applicable pro-
vision of this chapter, or in a regulation promulgat-
ed under such provision, and

(2) the submitting State establishes to the satis-
faction of the Administrator that the implementa-
tion plan of such State would be adequate to attain
and maintain the relevant national ambient air qual-
ity standards by the attainment date specified un-
dér the applicable provision of this chapter, or in a
regulation promulgated under such provision, but
for emissions emanating from outside of the United
States.
(b) Attainment of ozone levels

Notwithstanding any other provision of law, any
State that establishes to the satisfaction of the Admin-
istrafor that, with respect to an ozone nonattainment
area in such Stabe such State would have attained the
national ambient air quality standard for ozone by the
applicable attainment date, but for emissions emanat-
ing from outside of the United States, shali not be
subject to the provisions; of section 7511{a)2) or (5) of
this title or section 7511d of this title.

{c) Af:tainment of ¢arbon monoxide levels

Notwithstanding any other provision of law, any
State that establishes to the satisfaction of the Admin-
istrator, with respect to a carbon mohoxide nonattain-
ment area-in such State, that such State has attained
the national ambient air quality standard for carbon
monoxide by the applicable attainment date, but for
emissions emanating from outside of the United
States, shall not be subject £o the provisions of section
THI2(bY(2) 0r (9) ? of this title.

{d) Attainment of PM-10 levels

Complete Annotation Materials, see Title:42 U.$.C.A.
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Savings Provisions

Suits, aetions or proceedings commenced under this chap-
ter as in effect prior to Nov, 15, 1990, not to abate by reason
of the talung effect of amendments by Pub L. 101-544,
except as otherwise provided for, see section 711(a) of Pub.L.
101-349, set out as a note under section 7401 of this title

Subpart 6—Savings Frovigions

§ 7515.

General savings clause
[CAA § 193]

Each regulation, standard, rule, nolice, order and
guidance promulgated or issued by the Administrator
under this chapter, as in effect before November 15,
1990, shall remain in effect according to its terms,
except to the extenl otherwise provided under this
chapter, inconsistent with, any provision of this chap-
ter, or revised by the Administrator. No contrel
requirement in effect, or required to be adopted by an
order, settlement agreement, or plan in effect before
November 13, 1990, in any area which is a nonattain-
ment area for any air pollutant may be modified after
November 15, 1980, in any manner unless the modifi-
cafion insures equivalent or greatu emtsston radue-
tions of such air pollutant.

{July 14, 1955, e. 360, Title 1, § 193, as added Nov. 15, 1990,
Pub.L. [01-549, Title T, § 108(), 104 Stat. 2469))

HISTORICAL AND STATUTORY NOTES
Effective and App[icaﬁi!ity_I’mvisi‘ous
FHI0 Acts ‘

Saction to take effect Mov. 15, 1990, except as otherwise
provided, see section 7L1() of Pub.l. 101 -549, set out as a
note under section 7401 of this title.

Sawmga Frovisions

Suits, actions or proceedmgs commenced under this chap-
ter as in effect prior to Nov. 15, 1990, not to abate.by reasen
of the taking effect of; amendments. by Pub.L.” 101-549,
excepl as otherwise provided for, see section 711(a) of Pub.L.
101-549, set out’ as a note undcr qectmn 7401 of this' title.

SUBCHAPTER H—EM‘ISSION STANDARDS
FOR MOVING SOURCES

Part A—Moror VEHICLE KMISSION .
AND FUEL SI‘ANDARD‘S

§ 7521 hml%mn standards far new inolor ve-
hicles or new. motor vehicle engines
FCAA 4§ 202]
(a) Authorlty of Admmtstrator to presu1be by reg-
. u[atmn

Except as otherwise provxdu;l in_subsection (h)
this section— |

(1) The Admmlstratar‘ shall hy regulation pre-
seribe {and from ‘ume to time revise):in accordance

PREVENTION

12 § 7521
CAA §202

with the provisions of this section, standards appli-
cable to the emission of any air pollutant from any
elass or classes of new motor vehieles or new motor
vehicle engines, which in his jJudgment cause, ov
contribute to, air potlution which may reasonably be
anticipated to endanger public health or welfare.
Such standards shall be applicable to such vehicles
and engines for their useful life {(as determined
under subsection (d} of this section, relating to
useful life of vehicles for purpeses of certification),
whether such vehicles and engines are designed as
complete systems or incorporate devices to prevent
or control such potlution.

(2) Any repulation preseribed under paragraph
{1} of this subsection {and any revisicn.thereof) shall
take effect after such period as the Administrator
finds necessary to permit the development and ap-
plication- of the requisite technology, giving appro-
priate consideration to the cost of comphance within
sueh period.

(H(A) In general

(i) Unless the standard is changed as provided in
subparagraph (B), regulations under paragraph (1)
of this subsection applicable to emissions of hydra-
carbons, carbon monoxide, oxides of nitrogen, and
particulate matter from classes or categories of
keavy-duty vehicles or engines manufzetured during
or after model year 1983 shall contain -standards
which reflec{ the gréatest degree of emission reduc-
tion achievable through ‘the application of teehnolo-
oy whmh the Administrator determines will be
available’ for thé model year to which such stan-
dards apply, giving appropriate consideration to
cost, energy, and safety factors'associdted w1th the
application of suéh technology.

(it} In tstabhs'hmg classes of categories of vehi-
cles, or engines for purposes of regulations under
this paragraph, the Admmlstrator may base such
clagges or categories on gross vehicle weight, horse-
power, type of fuel used, or other approprtate fae-
tors.

(B) ‘Rewsed standands for heavy duty trucks

(i} On the basis of informatiod available to-the
Administrator concerning the effects of air poliu~
tants emitted: from heavy-duty véhicles or engines
“and from othier 'sources of mobile souree’ related
pollutants 6n-the public health and wellaré, and
taking costs info account, the’ Aditinistrator may
promulgate’ reg‘tliatlonc; linder paragraph (1) of this
subszection révisihg any standard promiilgated un-
der, or before the date of, the enactrment of the
Clean Air Act Amendments of 1990 Yor previously

--revised under-this subparagraph) and applicable to

classes or categones of. hedvyAduty vehlcles or en-
gines. . .

Complete Annota(ion HMaterials, see Title 42 LLSCAC
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(ii} Effective for the model year 1998 and there-
alter, the regulations under paragraph {1} of this
subsection spplicable to emiasions of oxides of nitro-
gen (NG from gasoline and diesel-fueled heavy
duty trucks shall countain standards which provide
that such emissions may not exceed 4.0 grams per
brake horsepower hour (§bhi.

(C) Lead time and stability

Any standard promulgated or revised under this
paragraph and applicable to classes or categories of
heavy-duty vehicles or enginés shall apply for a
period of ne less than 3 model years beginning no
earlier than the model vear commencing 4 years
after such revised standard i3 promulgated.

{D} Rebuilding praetices

The Administrator shall study the practice of
rebuilding heavy-duty engines and the impact re-
building has on enpine emissions. On the basis of
that study and other information available to the
Administrator, the Administrator may prescribe re-
quirements o control rebuilding practices, includ-
ing standards apgplicable fo emissions from any re-
buil{ heavy-duty engines (whether or not the engine
is past its statutory useful life), which in the Ad-
ministrator's judgment cause, or contribute to, air
pollution which may reasonably be anticipated to
endanger public health or welfare faking costs into
account.  Any regulation shall take effect after a
period the Administrator finds necessary to permit
the development and appitcat;on of the requisite
control measures, giving appropriate consideration
to the cost of compliance within the, period and
energy and safety factors.

(E) Matorcycies

For purposes of this paragraph, metoreyckﬂ arid
motoreycle engines shall be treated in the same
mannet as heavy-duty vehicles and engines {except
as otherwise permitted under section 7525(f)(1} of
this title) unless the Administrator promulgates a
rile reclassifying motareyeles as light-duty vehicles
within the meaning of this section or unless the
Administrator promulgates regulations under sub-
section (a) of thiz sectionapplying standdrds appli-
cable {o the emission of air pollutants from motorey-

_cles as a separate class or category. In any case in

which such standards are promulgated for such
_-emissions from motoreycles as a separate eclass or
_category, the Administrator, in.promulgating such
standards,. shall consider the need to achieve equjv-
alercy of emission reduetions befween motorcycles
and other motor vehicles to the maximum extent
practicable. o

(¥ A) Effective with respect $o vehicles and en-
gines manufactured after model year 1978, no ernis-
sion contrbl -device, system, or. element of .design
shall be used in a new motor vehiele or new motor

FEDERAL ENVIRONMENTAL

LAWS

vehicle engine forr purposes of complying with pe.
quirements prescribed under this subchapter if syey
device, svaten, or element of desipgn will cause o
contribute to an unreasonable risk to public healgh
welfare, ov safety in its aperation or function,

(B) [n determining whether an unreasenabie gk
exists under subpavagraph {A), the Administratoy
shall consider, ameng other factors, () whether and
to what extent the use of any device, system, o
element of design causes, increases, veduces, g
eliminales emissions of any unregulated poliutants.
{1z} available methods for reducing or ehmmatmg
any risk to public health, welfare, or safaty which
may be associafed with the uwse of sueh device,
system, ot element of design, and (i) the availabili-
ty of other dewvices, systems, or elements of desigy
which may be used to conform to requirements
prescribed under this subchapter without causing or
contributing to such unreasonable visk. The Ad-
ministrator shall include in the consideration re.
quired by this paragraph all relevant information
developed pursuant to section 75648 of this title.

(OKA) If the Administrator promuigates final
regulations which define the degree of control re-
quired and the tesi procedures by which compliance
could be determined for gasoline vapor recovery of
uncontrolled emissions from the fueling of motor
vehicles, the Administrater shall, after consultation
with the Secretary of Transportation with respect to
motor vehiele safety, prescribe, by regulation, fll
pipe standards for new motor vehicles in order to
insure effective, connection between such fill pipe
and any vapor recovery system which the Adminis-
trator determines may be required to comply with
such vapor reeovery regulations. In promulgating
such standards the Administrator shall take into
consideration limits on fill pipe diameter, minimum
design eriteria for nozzle retainer lips, limits on the
location of the unleaded fuel restrictors, a minimum
aceess zone surrounding a fill pipe, a minimum pipe
or nozzle insertion angle, and such other factors as
he deems pertinent.

(B) Regulations prescribing standards under
subparagraph (AY shall not become effective untit
the introduction of the model year for which it
would be feasible to implement such standards,
taking into consideration the restraints of an ade-
quate leadtime for design and produetion.

(C) Nothing in subparagraph (A) shall {i) prevent
the Administrator from specifying different nozzle
and fill neck sizes for gasoline with additives and
gasoline without additives or (i) permit the Admin-
istrator to require a specifie loeation, configuration,
modeling, or styling of the motor vehicle body with
respect to the fuel tank fill neck or fill nozzle

clearance envelope.

Camiplete sAnnotation Malenais see Title 42 US.C.A.
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(D) For the purpose of this paragraph, the term
“fill pipe” shall inelude the fuel tank fill pipe, fill
neck, filt inlet, and closure.

(&) Onboard vapor vecovery

Within 1 vear after November 15, 1590, the Ad-
ministrator shall, after consultation withk the Secre-
tary of Transportation regarding the safety of vehi-
cle-based ("onboard”) systems for the control of
vehicle refueling emissions, promulgate standards
under this section requiring that new light-duty
vehicles manufactured beginning in the fourth mod-
el year after the model year in which the standards
are promulgated and thereafler shall be equipped
with such systems. The standards required under
this parapraph shall apply to a percentage of each
manufacturer’s fleet of new light-duty vehicles be-
ginning with the fourth model year after the model
year in which the standards are promulgated. The
percentage shall be as specified in the following
table:

IMPLEMENTATION SCHEDULE FOR ONBOARD VAPOR
RECOVERY REQUIREMENTS

Maodel year commencing after

standards promulgated Percentage*
Fourth . &0 00 o . L 40
Fifth ... ... P 80
AfterFifth . .co . 100

*Percentages in the table refer to a percentage of the manufactur-
ar’s sales volume. .

The standards shall require that such systems provide
a minimumn evaporative emission capture efficiency of
95 percent. The requirements of section 7511a(b}(3)
of this title (relating to stage IT gasoline vapor recov-
ery} for areas classified under section 7511 of this title
as. moderate for ozene shall not apply after promul-
gation of such standards and the Administrator may,
by, rule, revise or waive the application of the require-
ments of sitch seetion 7511a(b)(3) of this title for dreas
clagsified under section 756117ef this title as Serious,
Severe, or Extreme for ozone, as apprgpriafe, after
such time ‘as the Administrator determines that on-
board emissions control systems required under this
paragraph are in widespread use thrémghout the mo-
tor vehicie flect. '

(b) Emlssmns of ‘carbon monoxide, hydruearbens

. and..oxides -of nitrogen; annual report fto

Congress; waiver of emission qtandards;— re-
search objectives :

(1)(A) The regulations under subsection (a) of th.h
section applicable to emissions of carben monoxide
and hydrocarbong from- light=duty -vehicles and en-
gines manufactured during model years 1977 through
1979 shall contain standards which provide that such

12 § 7521
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emissions from such vehicles and engines may not
exceed 1.5 prams per vehicle mile of hydrocarbons and
15.0 grams per vehicle mile of carbon monoxide.  The
regulations under subsection (a) of this section appli-
cable to emissions of carbon monoxide from light-duty
vehicles and engines manufactured during the model
yvear 1980 shall contain standards which provide that
such emissions may not exceed 7.0 grams per vehicle
mile. The regulations under subsection (a} of this
section applicable to emissions of hydrocarbons from
light-duty vehicles and engines manufactured during
or after model year 1980 shall contain standards which
require a reduction of at least 90 percent from emis-
sions of such pollutant allowable under the standards
under this section applicable to light-duty vehicles and
engines manufactured in model year 1970, Unless
waived as provided in paragraph (5), regulations un-
der subsection (a) of this section applieable to emis-
sions of earbon monoxide from light-duty vehicles and
engines manufactured during or after the model year
1981 shall contain standards which require a reduction
of at least 90 percent from emissions of such pollutant
allowable under the standards under this section ap-
plicable to light-duly vehicles and engines manufac-
tured in model year 1970,

(B} The regulations under subsection (a) of this
section applicable to emissions of oxides of nitrogen
from light-duty vehicles and engines manufactured
during model years 1977 through 1980 shall contain
standards which provide that such emissions from
such vehicles and engines may not exceed 2.0 prams
per vehicle mile. The regulations under subsection (a}
of this section applicable to emissions of oxides of
pitrogen from light-duty vehicles and engines manu-
factured during the model year 1981 and thereaffer
shall contain standirds which provide that such emis-
sions from such vehicles and engines may not exceed
1.0 gram per vehicle:mite. The Administrator shall
prescribe standards-in lieu of those required by the
preceding sentence, which provide that emissions of
oxides of nitrogen may not exceed 2.0 grams per
vehicle mile for any light-duty veliicle manufactured
during model years 1981 and 1982 by any manufactur-
er whose production, by corporate identity, for calen-
dar year 1976 was less than thiee hundred thousand
light-dity motor vehicles worldwide if the Admlmstra-
tor determines that—

(i} the ability of such manufacturer to meet emis-
sion standards in the 1975 and’ subséquent model
years was, and is, primarily dependent upon tech-
nology developed by other manufacturers and pur-
chased from such manufacturers; and

(ii) such manufacturer facks the financial re-
sources and technological: ability to develop such
technology. .

Complete -Annotatiorr Materials, see Titie 42 1.5.C.A,
1245
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§50.1 Definitions.

{a) As used in this part, all terms not
defined herein shall have the meaning
given them by the Act.

{b) Act means the Clean Air Act, as
amended (42 U.8.C. 1857-18571, as
amended by Pub. L. 91-604).

{¢) Agency means the Environmental
Protection Agency.

(d) Administrator means the Adminis-
trator of the Environmental Protection
Agency.

(e) Ambient qir means that portion of
the atmosphere, external to buildings,
to which the general public has access.

(f) Reference method means a method
of sampling and analyzing the ambient
air for an air pollutant that is specified
as a reference method in an appendix
to this part, or a method that has been
designated as a reference method in ac-
cordance with part 53 of this chapter; it
does not include a method for which a
reference method designation has heen
cancelled in accordance with §53.11 or
§53.16 of this chapter.

(g) Equivalent method means a method
of sampling and analyzing the ambient
air for an air pollutant that has been
designated as an equivalent method in
accordance with part 53 of this chapter;
it does not include a metheod for which
an equivalent method designation has



§50.2

been cancelled in accordance with
§53.11 or §53.16 of £his chapter.

(h) Traceable means that a local
standard has been compared and cer-
tiffed either directly or via pot more
than one intermediate standard, to a
primary standard such as a National
Bureau of Standards Stand Ref-
erence Material (NBS S8REM)., or a
USEPA/NBS-approved Certified Ref-
erence Material (CRM).

(1) Indian country is as defined in 18
U.8.C. 1151.

{36 FR 22384, Nov. 25, 1971, as amended st 41
FR 11253, Mar. 17, 1976; 48 FR 2529, Jan. 20,
1983; 63 FR 7274, Feb. 12, 1998]

§50.2 Scope.

(a) National primary and secondary
ambient air guality standards under
section 109 of the Act are set forth in
this part.

(b} National primary ambient air
quality standards define levels of air
quality which the Administrator
judges are necessary, with an adequate
margin of safety, to protect the public
health. National secondary ambient air
quality standards define levels of air
quallty which the Administrator
judges necessary to protect the public
welfare from any known or anticipated
adverse effects of a pollutant. Such
standards are subject to revision, and
additional primary and secondary
standards may be promulgated as the
Administrator deems necessary to pro-
tect the public health and welfare.

(c) The promuligation of naticnal pri-
mary and secondary ambient air quai-
ity standards shall not be considered in
any manner to allow significant dete-
rioration of existing atr quality in any
portion of any State or Indian country.

(d) The proposal, promulgation, or re-
vizion of national primary and sec-
ondary ambient air guality standards
shall not prohibit any State or Indian
country from establishing ambient air
quality standards for that State or
area under a tribal CAA program or
any portion thereof which are more
stringent than the national standards.

£36 IR 2284, Now. 26, 1971, as amended at 63
FR 7274, Feh. 12, 1998]

40 CFR Ch. | (7-1-02 Edltion)

£50.3 Reference conditions.

AH measurements of air quality that
are expressed as mass per unit volume
{e.g., micrograms per cubic meter)
other than for the particulate matter
(PM, and PM,.) standards contained
in §50.7 shall be corrected to a ref-
erence temperature of 25 °C and a ref-
erence pressure of 760 millimeters of
mercury (1,613.2 millibars). Measure-
ments of PM,, and PM, s for purposes of
comparison to the standards contained
in §50.7 shall be reported based on ac-
tual ambient air volume measured at
the actual ambient temperature and
pressure at the monitoring site during
the measurement period.

{62 FR 38711, July 18, 1397}

$50.4 National primary ambient air
uality standgrds for sulfur oxides
sulfur dioxide).

{a) The level of the annual standard
ts 0,030 parts per million (ppm), not to
be exceeded in a calendar year. The an-
nual arithmetic mean shall be rounded
to three decimal places (fractional
parts equal to or greater than 0.0605
ppm shall be rounded up).

(b} The level of the 24-hour standard
is 0.14 parts per million (ppm), not to
be exceeded more than once per cal-
endar year. The 24-hour averages shall
be determined from successive non-
overlapping 24-hour blocks sgtarting at
midnight each calendar day and shall
be rounded to two decimal places (frac-
tional parts equal to or greater than
6.005 ppm shall be rounded up).

{c) Sulfur oxides shall be measured in
the amblent air as sulfur dioxide by the
reference method described in appendix
A to this part or by an eguivalent
method designated In accordance with
part 53 of this chapter.

(d) To demonstrate attalnment, the
annual arithmetic mean and the sec-
ond-highest 24-hour averages must be
based upon hourly dats that are at
least 75 percent complete imeach cal-
endar quarter. A 24-hour block average
shall be considered valid if at least 75
percent of the hourly averages for the
24-hour period are available. In the
event that only 18, 19, 20, 21, 22, or 23
hourly averages are available, the 24-
hour block average shall be computed
a8 the sum of the avallable hourly
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