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STATEMENT IN SUPPORT OF ORAL ARGUMENT

The StateofOhiosespectfiillyrequeststhat the Courtholdoral

argumentin this matter. As set forth herein,this matterinvolves a challenge

to EPA’s interpretationandapplicationof its governingstatutesand

regulationsfound in the CleanAir Act Amendmentsand40 C.F.R.Part50.

Thecasepresentsa matterof greatpublic importanceas it affectsboth

EPA’s implementationofthe CleanAir Act nationallyandOhio’s

implementationofthe CleanAir Act locally. ThisCourthasnot addressed

theseissuespreviously.
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JURISDICTIONAL STATEMENT

Petitionersbring this actionpursuantto the jurisdiction granted to this

Courtby CleanAir Act (“CAA”) § 307(b),42 U.S.C. § 7607(b).

STATEMENT OF THE ISSUES

1. WhetherCAA § 502(i), 42 U.S.C.§ 7661a(i)authorizesthe

Administratorof EPA to exercisediscretionnotto takeenforcementaction

wherethereis no statutoryduty to do so, andwhetherthe exerciseof that

agency discretion is subject to judicial review?

2. To the extentthat theAdministratorhasdiscretionthat is subjectto

judicial review,whethertheAdministrator’sdecisionnotto issuea noticeof

deficiencypursuantto CAA § 502(i), 42 U.S.C. § 766la(i) wasarbitraryor

capriciouswhere:

(a) Ohio’s Title V regulationssatisfythe requirementsof theCAA

andcomportwith EPA’s interpretationof what constitutesa “Title I

modification”;

(b) Ohio, like manyotherpermittingauthoritiesin thenation, failed

to meetthe statutorydeadlinefor permitissuance,butcommittedto issuing

all Title V permitsbeforeDecember1,2003;

1



(c) Ohio’s Title V regulationsandpermittermsandconditions

requiringpromptreportingofdeviationscausedby “malfunctions”satisfy

Title V of the CAA; and

(d) the statementofbasisissuedwith Ohio’s draft Title V permits

adequatelysetsforth the legal andfactualbasisfor the termsandconditions

containedin the draft permits?

STATEMENT OF THE CASE

TheStateof Ohio, andits EnvironmentalProtectionAgency(“State,”

“Ohio” or “Ohio EPA”) herebysubmit thisbrief in oppositionto the

Petitionsfor Reviewfiled by the Ohio Public InterestResearchGroupand

GlennLanders(“Petitioners”).

On December11, 2001,EPA solicitedcommentsconcerningany

state’sapprovedCAA Title V operatingpermitprogram. On March 10,

2001,PetitionerOhioPublic InterestResearchGroup(“Ohio PJRG”)

submittedcommentsto EPA concerningOhio’s federallyapprovedTitle V

program. On May 22, 2002, EPArespondedto Ohio PIRG’scomments,but

determinedthat noneof the issuesaddressedby EPA’s May 22, 2002

responseto commentsconstituteddeficienciesin Ohio’s approvedTitle V

program. Ohio PIROandGlennLanders(collectively“Petitioners”)filed
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the instantPetitionsfor ReviewchallengingEPA’sexerciseofdiscretionin

determiningthat the issuesraisedwerenotprogramdeficienciesas

contemplatedby CAA § 502(i), 42 U.S.C. § 766la(i).’

STATEMENT OF FACTS

I. The federal Clean Air Act setsthe minimum standards the States
must meetand enforceto protect the nation’s air quality.

The Clean Air Act (“CAA”), asamendedin 1970, 1977,and 1990,

establishesa partnership betweenEPA and the statesfor the attainment and

maintenanceof national air quality standards. See,42 U.S.C. §§ 7401-7515.

Under this regime, EPA has sethealth-basedprimary “National Ambient Air

Quality Standards”(“NAAQS”) for six criteriapollutants. See,40 C.F.R.

part50.

Thestatesareresponsiblein the first instancefor meetingtheNAAQS

throughStateImplementationPlans(“SIPs”) thatprovidefor attainment,

maintenanceandenforcementof theNAAQS in nonattainmentareasand for

the Preventionof SignificantDeterioration(“PSD”) in areasthatare already

While GlennLandersis a Petitionerhere,he wasnota signatoryto the

commentssubmittedconcerningOhio’s Title V programanddid notsubmit
a Declarationin supportofPetitioners’Brief See,Comments Requesting a
Finding of’ DeficiencyWith Respectto the
the Ohio EnvironmentalProtectionAgency. JA 3.

Title V ProgramAdministeredby

3



in attainmentor unclassifiable(“majorNSR”). CAA § 165(a)(3),42 U.S.C.

§ 7475(a)(3).

Eachstate’sSIP mustsetforth apermittingprogramthat is at leastas

stringentas therequirementsof theCAA. CAA § 110(a),42 U.S.C. §

7410(a). Statesarerequiredto promulgatebothPSDandnonattinamentnew

sourcereview(“major NSR”) permittingprogramsaspartof their SIPs.

The CAA alsoauthorizesstatesto requirea third type of permit,

known asa minor source(“minor NSR”) permit, which is applicableto all

newsourcesor modificationsofexistingsources,whetherlocatedin

attainmentor nonattainmentareas,thatarenotsubjectto thePSDandmajor

NSRpermittingrequirements.CAA § 1 10(a)(2),42 U.S.C. § 7410(a)(2).

EPA’s approvalandpromulgationof a SIP renderstheelementsof the

SIPthe applicablestatelaw for purposesof the CAA, andempowersthe

stateto administervariousCAAprogramsunderits own authority. See,

CAA §§l 10, 116, 161,42U.S.C. §§7410,7416, 7471.

Ohio hashad a fUlly approvedSIPin placesince1972. See,37 Fed.

Reg. 19,806(Sept.22, 1972). Ohio’s SIP includesa very extensiveminor

NSRprogramfoundat Ohio Admin. CodeChapter3745-31. Ohio’s minor

NSRprogramregulatesa significantly largernumberof air contaminant

sourcesthanmanyotherstatesby establishinga very low permitting
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threshold. See,e.g.,Ohio Admin. Code3745-15-05.Ohio’s minor NSR

programseeksto ensureAhatOhio maintainsattainmentwith theNAAQS.

Id.

II. Title V of the Clean Air Act Amendmentsrequires Statesto
promulgate and implement a federal operatingpermit program
for major facilities.

In 1990,Congressamendedthe CPA to adopt a federal operating

permit program referred to as “Title V.” CAA § 502,42 U.S.C.§ 7661a.

Title V doesnot impose new substantiverequirements for sourcesof air

pollution, but rather, is a procedural meansfor gathering in a single

documentall of the federal and statesubstantiveair pollution control

requirementsfoundin the CAA and/orstatelaw that apply to all of the

individualsourcesat a single facility. Seegenerally,56 Fed.Reg.21,712,

21,712-15(May 10, 1991).

Most importantly,Congresshasmadeclearthat the stateshavethe

primaryresponsibilityfor the day-to-dayadministrationof the Title V

programandthat the states’proceduresin administeringtheir respective

programsshouldnotbe undulyhindered. Virginia v. Browner,80 F.3d869,

873 (4th Cir. 1996). Recognizingthis Congressionaldirective,EPA has

explainedthat a key principle in its developmentof theTitle V regulations
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wasto providethe stateswith regulatoryflexibility whereverpossible,56

Fed.Reg. at 21,714,ancLhascommittedto grantingthe statesflexibility in

designingtheir stateprograms. Id. at 21,714. EPA realizedthatunnecessary

regulatorydetail would simply serveto undulyhinderEPA approvalof

different,buteffective,stateprograms.Id.

III. EPA is authorized to approve a State’s Title V operating permit
program only to the extent that the submitted program meetsthe
requirements of the Clean Air Act.

CAA § 502(b),42 U.S.C. § 766la(b) and the corresponding

regulationsfoundat 40 C.F.R.§ 70.4(b)set forth the “minimum elements”

requiredof Title V programs. Generallyspeaking,a Title V program

consistsof enablinglaws andregulationsaswell asadequatestaffand

resourcesnecessaryto administerandenforceanapprovedprogram. EPA is

authorized to approve a submitted program if it meets Title V’s minimum

requirements.CAA § 502(d)(1),42 U.S.C. § 7661a(d)(1).

Title V containstwo distinctprovisionsauthorizingEPA to act upon

Title V programssubmittedfor approval. EPA “may approvea programto

theextentthat theprogrammeetsthe requirementsof [Title V], including

theregulationsissuedunder[the ‘minimum elements’sectionof the CAA].”

CAA § 502(d),42 U.S.C. § 766la(d)(1). The Administratormust“approve
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or disapprove” a submittedprogramwithin oneyearof receipt. CAA §

502(d),42 U.S.C.§ 7661a(d). ApprovalunderCAA § 502(d),42 U.S.C. §

7661a(d) is final in that the permittingauthorityhasfrill authorizationto

administerandenforceits entireTitle V program.

Alternatively,CAA § 502(g),42 U.S.C. § 766la(g) authorizesthe

Administratorto grant“interim approval”to a submittedprogramthat

“substantially meets the requirements” of Title V. Suchinterim approvalis

effectivefor up to two yearsand is contingentuponthe permittingauthority

remedyinganychangesspecifiedby theAdministratorasnecessaryto meet

the requirementsof Title V. Id. Oncethepermittingauthoritycorrectsall

specifiedchanges,theAdministratormaygrantfull programapproval.

IV. EPA fully approvedOhio’s Title V operatingpermitprogramin

1995.

In 1993,the Ohio GeneralAssemblyenactedlegislationauthorizing

the Directorof Ohio EPA to developandenacta Title V operatingpermit

program. See,Ohio Rev. Code3704.036. Followingextensivepublic

commentandhearings,Ohio enactedOhio Admin. CodeChapter3745-77,

which encompassesOhio’s Title V regulations.See,Ohio Admin. Code

3745-77-01, etseq.
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On January5, 1995,Ohio EPA completedits submissionof Ohio’s

Title V program,specifically includingtheregulationscontainedin Ohio

Admin. CodeChapter3745-77,to EPA for approval. 60 Fed.Reg. 18,790

(April 13, 1995). Following its review of Ohio’s submission,on April 13,

1995,EPA proposedfinal approvalof Ohio’s Title V programpursuantto

CAA § 502(d),42 U.S.C. § 766la(d)andsolicitedpublic comment. Id. at

18,791. Ohio’s programdid notrequire“interim” approval. EPA received

comments concerning Ohio’s proposed Title V program, and on August 15,

1995 simultaneouslyrespondedto thosecommentsandgrantedOhio’s

programfull approvalassubmitted. 60 Fed.Reg.42,045(Aug. 15, 1995).

TherecordindicatesthatPetitionersdid notcommentduringEPA’s review

andapprovalof Ohio’s program.Id

V. EPA oversight of states’ administration and enforcementoftheir

approved Title V programs includes theimposition of sanctions.

Title V contains a provision separateandapartfrom the approval

provisionsauthorizingEPA to takecertainactionwhereapermitting

authority is not adequately“administeringor enforcing” its approvedTitle V

program. CAA § 502(i),42 U.S.C. § 766la(i), entitled “Administration and

enforcement,”statesthat:
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(1) WhenevertheAdministratormak-esa determination
that a permittingauthorityis notadequatelyadministeringor
enforcinga program,or portionthereof,in accordancewith the
requirementsof this subchapter,theAdministratorshallprovide
noticeto the Stateandmay, [revokethe Title V programand]
applyany of the sanctionsspecifiedin section7509(b)of this
Title.

(Emphasisadded.) Thenoticeauthorizedby CAA § 502(i)(1), 42 U.S.C.§

766la(i)(1) is commonlyreferredto asa “noticeof deficiency”(“NOD”).

OncetheAdministrator“makesa determination”tat a Stateis not

adequatelyadministeringor enforcingits approvedprogramandissuesan

NOD, the Statemustcorrectthe allegeddeficiencywithin 18 monthsor face

the lossof its approvedprogramaswell asothersanctions,specifically

includingthe lossof its approvedprogramand federalhighwayfi.inding for

the state. See,CAA § 179,42 U.S.C.~75O9.

VI. As theresultofthe settlementof a federallawsuitchallengingthe
extensionof “interim” programapprovals,EPAinvited comment
concerningall Title V programsin the nation.

In 2000,theNew York PublicInterestResearchGroupand the Sierra

Club filed a petition for reviewwith theD.C. Circuit challengingthe legality

of EPA’s extensionof interimapprovalsgrantedto numerousTitle V

operatingpermitprograms. See,Sierra Club v. EPA,No. 00-1262(D.C.

Cir.) (“SierraClub Petition”). TheSierraClub Petitiondid not concernan
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extensionofan interimprogramapprovalfor Ohio, asEPA hadalready

grantedOhio full approvalalmostfive yearsearlierin 1995. See,60 Fed.

Reg.42,045(Aug. 15, 1995).

EPA settledthe SierraClub Petitionby agreeingto issuea Federal

Registernotice “announcinga 90-daycommentperiodfor membersof the

public to identif3 deficiencies they perceive exist in [Title V] operating

permits programs.. .“ 65 Fed.Reg. 77,376(Dec. 11, 2000). EPA notonly

invitedcommenton the administrationandenforcementofall Title V permit

programsin thenation,butalso“the substanceofthe approvedprogram.”

Id.

Ohio wasnot a partyto the SierraClub Petitionanddidnotconsentto

a reopeningof its frilly approvedTitle V program. Nonetheless,EPA

accepted comments concerning Ohio’s fully approvedTitle V programas

well asOhio’s administrationandenforcementof its program. See,

Petitioners’Comments.JA 3.
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VII. EPA and Ohio took appropriate action in responseto the

commentsconcerning Ohio’s fully approved program.

Following theresolutionof the SierraClub Petition, the Ohio Public

InterestResearchGroup,alongwith severalotherenvironmentalgroupsand

individuals,submitteda letterto EPA on March 10, 2001,commentingon

Ohio’s fully approved program. See,Petitioners’Comments.JA 3.

Uponreceiptof Petitioners’comments,EPA conducteda review of

Ohio’s program. Based upon EPA’s review, theAdministratormadethe

determination that Ohio’s regulations relating to “insignificant emissions

units,” “reporting ofperiodicmonitoring” and“deviationreporting”didnot

adequatelymeetthe requirementsof Title V. As a resultof that

determinationmadeby theAdministrator,EPA publishedanNOD in the

FederalRegisteron April 18, 2002requiringOhio to correctthe alleged

deficiencies.See,67 Fed. Reg. 19,175(April 18, 2002). JA 324.2

In responseto Petitioners’ remainingcomments,EPA issueda letter

datedMay 22, 2002 (“Responseto Comments”),addressingeachissue

separately.See,Responseto Comments,Enclosure.JA 158. In its

extensiveResponseto Comments,theAdministratordeterminedthatno

2 Ohio appealedthe April 2002 NOD. See,Jonesv. EPA, CA No. 02-3668

(Sixth Cir.). The partiesdid not litigate thematter,but enteredinto
negotiationsthat includedOhio PIRGandthe Ohio Chamberof Commerce.
Ohio is currentlyamendingits regulationsto remedytheApril 2002NOD.
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issue,otherthan thoseidentified in theApril 200=NOD, roseto the level of

a programdeficiencyascontemplatedunder40 C.F.R.Part70. Id.

Althoughtherewereparticularconcernsat onetime, EPA foundthatOhio

tookappropriatestepsto correctthoseconcerns.Therefore,the

Administratorhadno basistodeterminethat Ohio wasnot adequately

administeringand/orenforcingits Title V program. Id.; seealso,March 15,

2002andMay 20,2002 letters from ChristopherJonesto ThomasSkinner.

JA 131 and 153.

VIII. Ohio PIRG and Glenn Landers filed petitions seekingjudicial
review of EPA’s responseto the commentsconcerningOhio’s
Title V program.

On July 17, 2002,Petitionersfiled the first of their instantPetitions

for Review(02-3805)challengingEPA’s May22, 2002 letterdenyingtheir

remainingrequeststhatEPA issueNODs to Ohio. On October2, 2002,

Petitionersfiled theirsecondPetitionfor Review(02-4116)challenging

EPA’s federalregisternoticedenyingPetitioners’NOD requests.The

Administratorof theUnited StatesEnvironmentalProtectionAgency

enteredan appearanceasRespondent and the Stateof Ohio wasgranted

leaveto interveneasa Respondentin bothpetitions.

12



Petitioners’commentsraisedsomefifteen separateissues,only four of

which werebriefedandarebeforetheCourt. 11 Petitioners’commentsare

summarizedasfollows:

(1) EPA’s interpretation,andOhio’s definitionof the term“Title I
modification” fail to complywith thepermitmodification
proceduresset forth at CAA § 502(b)(l0), 42 U.S.C. §
7661a(b)(l0).

(2) Ohio failedto timely issuepermitsto all Title V facilities in the
State;

(3) Ohio’s Title V permitsfail to requirepromptreportsof
deviationsfrom permitrequirementsthat are causedby
“malfunctions;”and

(4) Ohio fails to generatean adequate“statementofbasis” for

“draft” Title V permits issuedby the State.

In its Responseto Comments,EPA determinedthat theseissuesdid

notrise to the level of a programdeficiencyascontemplatedby CAA §

502(i),42 U.S.C. § 7661a(i). EPA determinedthat Ohio’s Title V

regulationssatisfythe requirementsofthe CAA andthat Ohio adequately

administersandenforcesits Title V program. See,Responseto Comments,

Enclosure.JA 158.
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SUMMARY OF ARGUMENT

In reviewingEPKsResponseto Comments,this Courtmust

recognizeEPA’s inherentdiscretionto determinewhetherOhio is

adequately administering and enforcing its approvedTitle V program.

Wherean agencyexercisesdiscretionnotto invokeanenforcement

mechanismprovidedby statutethereis apresumptionagainstjudicial

review.

Shouldthe CourtreviewEPA’s exerciseof discretionandconsiderthe

merits of the four issuesbriefedby Petitioners,it will find thatEPA’s action

wasneitherarbitrarynorcapriciouswhereOhio’s approvedTitle V program

meetstherequirementsof theCAA andOhio adequatelyadministersand

enforcesits Title V program.

STANDARD OF REVIEW

The CAA setsforth no independentstandardofreview. See,CAA §

307, 42 U.S.C. § 7607. Therefore,the Courtmustreview the EPA’s actions

pursuantto the AdministrativeProcedureAct (“APA”). See,5 U.S.C. § 706;

seealso,Lafleur v. Whitman,300 F.3d 256,267 (2d. Cir. 2002). Underthe

APA, the Courtmayonly setasidean agencyactionthat is “arbitrary,
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capricious,an abuseofdiscretion,or otherwisenotin accordancewith law.”

5 U.S.C.§ 706(2)(A).

Whenthe agencyaction isbaseduponan interpretationof its

governingstatute,the Courtmustconsiderwhetherthatinterpretationis

entitledto deferenceand,if so,how much. See,UnitedStatesv. Mead

Corp., 533 U.S. 218 (2001);seealso,Chevronv. USAInc. v. NaturalRes.

Def Council, Inc.,467 U.S. 837 (1984)(mandatorydeference);Skidmorev.

SwJi& Co., 323 U.S. 134 (1944)(deferenceaccordingtopersuasiveness).

Whenthe questionis notoneofthe agency’sauthoritybutof the

reasonablenessof its actions,the “arbitraryandcapricious”standardof the

APA governs.Seegenerally,Arentv. Shalala,315 U.S.App. D.C. 49 (D.C.

Cir. 1995)(discussingrelationshipbetweenChevronandtheAPA); seealso,

Motor VehiclesMfrs. Ass‘n v. StateFarm Mat Auto.Ins. Co., 463 U.S. 29

(1983) (applyingarbitraryandcapriciousstandard).
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ARGUMENT

I. The Administrator has inherent discretion to determine whether
Ohio adequatelyadministers and enforcesits Title V program
and that discretion is not subject to judicial review.

A. CAA § 502(i), 42 U.S.C.§ 7661aQ)confers discretion upon
the Administrator to determine whether Ohio is not
adequatelyadministering and enforcing its approvedTitle
V program.

TheAdministratorchosenotto issueanNOD to Ohio for two

reasons.First, EPA disagreedthatcertainissuesraisedby Petitionerswere

in factviolationsof Title V, or 40 C.F.R.Part70. With regardto Petitioners

remainingcomments,EPA determinedthatOhio hadaddressedor

committedto addressthe issueand,therefore,no noticeof deficiencywas

needed.See,Responseto Comments,Enclosure.JA 158.

“WhenevertheAdministratormakesa determinationthat a permitting

authorityis notadequatelyadministeringandenforcinga program”the

Administrator“shall” issueanNOD. CAA§ 502(i),42 U.S.C. § 766 la(i).

(Emphasisadded.) (“NOD provision”). EPA’s decisionasto whetherto

“make a determination”is purelydiscretionary,to be madein accordance

with EPA’s expertiseandexperience.City ofSeabrookv. Costle,659 F.2d

1371, 1374 (5th Cir. 1981); see,HerMajestythe Queenexreb Ontario v.

EPA, 912F.2d 1525, 1533 (D.C. Cir. 1990)(statutoryuseofphrase
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“wheneverthe Administratorhasreasonto believe” implies adegreeof

discretion).

The CAA doesnotdefine“adequatelyadministeringandenforcing”

or “deficiency,” and it offersno criteria for whenthe presenceof sucha

statusshouldbe deemedto exist. Therefore,the NODprovisiongrantsEPA

discretion,baseduponits expertise,in determiningif andwhena state’s

administrationandenforcementof its approvedTitle V programwarrants

the issuanceof anNOD.

In NewYorkPublic InterestResearchGroup v. Whitman,321 F.3d

316 (2dCir. 2003)(“NYPIRG”), the SecondCircuit heldthat the

Administratorpossessesdiscretionto determinewhetherornotto issuean

NOD. Both the NYPJRGandOhio Petitionersidentified numerousissuesin

theirrespectivestates’Title V programsthat theyclaimedconstitute

deficienciesrequiringEPA to issuean NOD.3 SeeNYPIRG,321 F.3d at

321. In both instancesEPA respondedto thecomments,acknowledging

certainissuesthat requiredcorrection,butdid notdeterminethat the states

wereinadequatelyadministeringor enforcingtheir approvedprograms.

3

A third petition for review challengingEPA’s decisionnot to issuean
NOD to the Stateof Texasis currentlypendingbeforetheFifth Circuit. See,
Public Citizen, Inc., et at, v. UnitedStatesEnvironmentalProtection
Agnecy,etat, CA 02-60069(Fifth Cir.). Thepartiessubmitted
supplementalbriefs following NYPIRGandareawaitinga decision.
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NYPIRG,321F.3d at 322;Responseto Comments,Enclosure.JA 158. In

bothcases,EPA alsofound that someof the allegeddeficiencieswere

withoutmerit. TheNYPIRG Petitioner,like the Petitionershere,challenged

theEPA’s decision. Thus,the SecondCircuit addressedthe amountof

discretionEPA haswhen decidingnotto issueanNOD. NYPIRG,321 F.3d

at330.

The SecondCircuit agreedwith EPA that theNOD provisiongives

theAdministratordiscretionto determinewhetherto issuea formal NOD.

NYPIRG,321 F.3dat 331. TheSecondCircuit recognizedthat the opening

clauseof the NOD provisionstating“[w]henever the Administrator makes a

determination...“ is critical in this analysis.NYPIRG,321 F.3d at 330

(Emphasisadded). TheSecondCircuit heldthat,becausethe determination

to issuea NOD occurswheneverEPA makesit, theNOD provision”...

affordsthe EPA discretionwhetherto makea determinationthata state

permittingauthorityis notadequatelyadministeringandenforcingits

permittingprogram.” Id. at 331.

Therefore,unlessanduntil EPA makesa determinationpursuantto

CAA § 502(i), 42 U.S.C.766la(i) that Ohio is notadequatelyadministering

and/orenforcingits Title V program,it cannotissueanNOD.
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B. Pursuant to the Administrative ProcedureAct and the
SupremeCourt’s holding in Hecklerv. Cheney,470 U.S. 821
(1985),the-Administrator’s exerciseof enforcement
discretion is not subject to review.

In NYPIRG,the SecondCircuit held that the Administrator’s

discretionto not issueanNOD is notsubjecttojudicial review. NYPIRG,

321 F.3d at331. In reachingthis conclusion,theSecondCircuit reliedupon

the APA’s exemptionfor agencyaction “committed to agencydiscretionby

law,” 5 U.S.C. ~701(a)(2),andthe SupremeCourt’sapplicationof this

statutoryprovisionin Hecklerv. C.lwney,470 U.S.821, 832 (1985).

NYPIRG,321 F.3dat 331.

In Heckler, the SupremeCourtstatedthat governmentagencies’

exerciseof enforcementdiscretionis generallyunsuitablefor judicial

review. Heckler,470 U.S. at 831. The Courtexplainedthat:

[T]he agencymustnotonly assesswhethera violationhas
occurred,butwhetheragencyresourcesarebestspenton this
violation or another,whetherthe agencyis likely to succeedif it
acts,whethertheparticularenforcementactionrequestedbest
fits the agency’soverall policies,and,indeed,whetherthe
agencyhasenoughresourcesto undertakethe actionat all. An
agencygenerallycannotact againsteachtechnicalviolation of
the statuteit is chargedwith enforcing. Theagencyis far better
equippedthanthe courtsto dealwith themanyvariables
involved in theproperorderingof its priorites.

Id. at 831-32(citationsomitted).

19



In applyingboththeAPA andHeckler,theSecondCircuit declinedto

entertaintheNYPIRG Petitioners’individual challengesto New York’s

Title V programseekingthe issuanceof anNOD. TheSecondCircuit stated

that deferringto anagency’sexerciseof enforcementdiscretion“avoids

entanglingcourtsin a calculusinvolving variablesbetterappreciatedby the

agencychargedwith enforcingthe statuteandrespectsthedeferenceoften

dueto an agency’sconstructionof its governingstatutes.”Id.

While CAA § 307(b),42 U.S.C. § 7607(b)grantsthe federalcircuit

courtsjurisdictionto hearappealsof “any.., action”of theAdministrator,

the courtsmustapply the appropriatelevel of review. Where,ashere,the

CourtreviewstheAdministrator’sapplicationof a statutoryenforcement

mechanism,the Courtmustdeterminewhetherthe statutein questionaffords

theAdministratordiscretionandwhetherthe exerciseof thatdiscretionis

subjectto review.

It doesnotfollow, asPetitionersassert,that anadministrative

proceedingto compel a stateto changeits behavioror facesanctionsis not

anenforcementproceeding.WhentheAdministratorissuesanNOD andthe

statefails to correctthe allegeddeficiencywithin 18 monthsthe

Administratorshall promulgate,administerandenforcea federalprogram

for that state. CAA § 502(i)(4), 42 U.S.C. § 766la(i)(4). Furthermore,the
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Administratoris authorizedto imposesanctionsup to andincluding the loss

of federalhighwayfunding. See,CAA § 179(b),42 U.S.C. § 7509(b). To

view the NOD provisionasanythingotherthanan enforcementmechanism

is contraryto its expressintent, i.e. to compelthe statesto act.

TheAdministratorof EPA hasthediscretionto makea determination

that Ohio is notadequatelyadministeringor enforcingits Title V program.

Unlessanduntil theAdministratormakesthatdetermination,EPA cannot

issueanNOD. Pursuantto boththe APA andthe SupremeCourt’s holding

in Heckler, theAdministrator’sexerciseof enforcementdiscretionis not

subjectto review.

II. Ohio’s Title V programsatisfiesall CleanAir Act requirements.

Shouldthis Court find that the Administrator’sexerciseof discretion

is subjectto review,it will find that the exerciseof that discretionherewas

neitherarbitrarynorcapriciouswhere:(1) Ohio’s fully approvedTitle V

regulationssatisf$~all CAA requirements,and (2) Ohio adequately

Eta nutSadministersandenforcesits approvedTitle V program.
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A. Ohio’s fully approveddefinitionof “Title I modification” or
“modification underanyprovisionof Title I of theAct”
comportswith the CleanAir Act andEPA’s interpretation
ofwhat constitutesa “Title I modification” underCAA §
502(b)(1O),42 U.S.C.§ 7661a(b)(1O).

Ohio’s definition of“Title I modification,” wasenactedin 1994 and

approvedby EPA in 1995. See,Ohio Admin. Code3745-77-01 (JJ)and 60

Fed.Reg. 42,045(Aug. 15, 1995),respectively. BecausePetitioners

indirectly challengeEPA’s interpretationof whatconstitutesa “Title I

modification”underCAA § 502(b)(1O),42 U.S.C. § 7661a(b)(1O),Ohiowill

deferto EPA on this issueandherebyadoptsandincorporatesby reference

all of theargumentssetforth in EPA’s Briefon this issue.

B. EPAreasonablydeclinedto issuea noticeof deficiency

relatingto Ohio’s rateofpermitissuance.

CAIN § 503(a),42 U.S.C.§ 7661b(a)requiredall existingTitle V

facilities in Ohio to apply for a Title V permiton or beforeAugust15, 1998.

CAA § 503(c),42 U.S.C.§ 766lb(a) requiredtheStateof Ohio to “act on”

all Title V permitapplicationswithin threeyearsof final approvalof Ohio’s

program,or August 15, 1998. Seealso,60 Fed. Reg.42,045(Aug. 15,

1995).
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WhenEPA approvedOhio’s programin 1998,therewere

approximately1080 known title V facilities in Ohio. Becauseof the

significantnumberofpermit applicationsto process,the fact thatOhio EPA

wasimplementinga newregulatoryprogramsubjectto continuously

developingguidancefrom EPA andthe inherentcomplexityofTitle V

permits,Ohio EPA, like mostotherpermittingauthoritiesin the nation,did

notmeetthe statutorydeadlinefor permitissuance.Responseto Comments,

Enclosurepage1. JA 158.

In its Responseto Comments,EPA statedthat “a numberof

permittingauthorities,including [Ohio],havenot issued[Title VI permitsat

theraterequiredby the [CAA].” Id. Giventhe largenumberofpermit

applicationsremaining,EPA foundthat “manypermittingauthoritiesneed

up to two yearsto completepermit issuance.”Id. Clearly, thedeadlineset

forth in theAct wasnotrealisticgiventhe complexityofTitle V operating

permits. Therefore,EPA concluded:

[i]f thepermittingauthorityhassubmitteda commitmentto
issueall of the [Title V] permitsby December1,2003,U.S.
EPA will considerthis commitmentto meanthat it hastaken
‘significant action’ to correcttheproblem,andwill notconsider
the permitissuancerateto be a deficiencyat this time.

~ numberofTitle V facilities in Ohio hasdroppedsinceEPA approved
Ohio’s program. As of June20, 2003thereare705 Title V facilities in the
State. See,http://www.epa.state.oh.us/dapc/title_v/tracker.pdf.
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Id. Thecommitmentmustestablishexpeditioussemiannualmilestones

allowing EPA to monitorthe rateofpermitissuancein conjunctionwith the

December1, 2003 deadline. Id.

On March 15, 2002,Ohio committedto issuingall remainingTitle V

permitsbeforeSeptember1, 2003. March 15, 2002letterfrom Christopher

Jonesto ThomasSkinner. JA 131. Ohio’s commitmentincludesa schedule

settingforth certaininterim milestonesfor permit issuance.Id. EPA found

that this commitmentdemonstratedthatOhio “has taken ‘significant action’

to correctits permitissuancerates”anddeclinedto issueanNOD.

Responseto Comments,Enclosurepages1-2. JA 158.

As of March 15, 2002,overone-halfofOhio’s initial Title V permits,

392 of the 743 knownfacilities at that time, hadbeenissuedby Ohio EPA.

March 15, 2002 letter from ChristopherJonesto ThomasSkinner. JA 131.

To date,Ohio EPA hasmet all interimmilestonesandcontinuesto diligently

work towardsmeetingits September1 deadline. See,Ohio EPA website

notedat fnqsupra. Ohio EPArecognizesthat shouldit fail tomeetits

commitment,EPA may issueanNOD. March 15, 2002 letterfrom

ChristopherJonesto ThomasSkinner. JA 131.

As of March 31, 2003,manypermittingauthoritiesin thenation had

failedto meetthe statutorydeadline,andhadstill not issuedall initial Title
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V permits. See,EPA websiteat

www.eya.gov/oar/oaGpslperniits/rnaps/permtbl.htnil. To requireEPA to

issuean NOD to everypermittingauthoritythat failed to meetthe statutory

deadlinewould forceEPA to step in andimplementits own Title V program

wherethe remainingpermitscouldnotbe issuedin eighteenmonths. This

overwhelmingburdenon EPA would undermine,ratherthan further,

.5

effectiveprotectionof thenation’sair.
Given thesefacts,EPA’s decisionto allow permittingauthorities,

includingOhio, to diligently work towardsa realisticdeadlinefor issuingall

initial Title V permitswasmorethanreasonableandshouldnotbedisturbed

on appeal.

This is an exampleof the typesof concernsidentifiedby the Supreme
Courtin Heckler,supra. EPA is betterequippedthanthe Courtsto
determinewhetherit hasthe capacityto takeon theenormousburdenof
thesestates’Title V permittingprograms,whetherdoingsowould detract
from otherEPA efforts andprograms,whetherpermitswouldultimatelyget
issuedfasterand,most importantly,whetherthe environmentandthepublic
would benefitfrom suchaction. This issueexemplifiesthosesituations
wherethe SupremeCourtstatedcourtsmustdeferto the discretionafforded
a governmentagencyby Congress.
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C. Ohio’s Title V regulations and permits meetthe
requirements for deviation reporting as set forth in 40
C.F.R. § 7EL6(a)(3)(C)(iii).

40 C.F.R. § 70.6(a)(3)(C)(iii) statesthat all Title V permits shall

contain provisions requiring:

Prompt reporting of deviationsfrom permit requirements,
includingthoseattributableto upsetconditionsasdefinedin the
permit,theprobablecauseof suchdeviations,andany
correctiveactionsor preventivemeasurestaken. The
permittingauthorityshall define“prompt” in relationto the
degreeandtype of deviationlikely to occurandthe applicable
requirements.

Ohio’s Title V programcontainsanalogousdeviationreportingregulations

found at Ohio Admin. Code3745-77-07(A)(3)(c)(ii)and(iii). These

regulatoryrequirementsare incorporatedinto everyTitle V permit issuedin

Ohio.

In additionto theTitle V deviationreportingrequirements,Ohio’s SIP

containsa separateprovisionapplicableto all sourcesof air pollution in the

State,including thoselocatedat Title V facilities, that requiresimmediate

reportsof”malfiinctions.” See,Ohio Admin. Code3745-15-06.Ohio

Admin. Code3745-l5-06(B)(1)describeswhatconstitutesa “malfunction”

andrequiresthat sucheventsshall bereportedas follows:

In theeventthatany emissionsource,airpollution control
equipment,or relatedfacility breaksdownin sucha manneras
to causethe emissionof air contaminantsin violationof any
applicablelaw, thepersonresponsiblefor suchequipmentshall
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immediatelynotify the Ohio environmental-protectionagency
district office ordelegateagencyof suchfailure orbreakdown.
If themalftmnctiomcontinuesfor morethanseventy-twohours,
the sourceowneror operatorshall provideawrittenstatement
to the directorwithin two weeksof the datethemalfunction
occurred...

(Emphasisadded.) Ohio Admin. Code3745-15-06goeson to require

written reportsandothernotificationsoncethemalfunctionendsandthe

sourcereturnsto service. See,Ohio Admin. Code3745-15-06(B)(l),(2) and

(3).

Malfunctionsof a sourceof air pollutantsand/oranyassociated

pollution control equipmentmustbereportedimmediatelyto Ohio EPA,

eitherverballyor in writing. If the malfunctioncontinuesfor morethan72

hours,the operatormustsubmitan initial written statementto the Ohio EPA

thatprovidesspecificinformationconcerningthe malfunction. See,Ohio

Admin. Code3745-15-06(B)(l).Whenthe malfunctionends,the source

mustnotify Ohio EPA eitherverbally(if themalfunctionlastedlessthan 72

hours)or in writing (if themalfunctionlastedmorethan72 hours)that “the

conditioncausingthe failureor breakdownhasbeencorrectedandthe

equipmentis againin operation.” Ohio Admin. Code3745-15-06(B)(2);see

also,May 20, 2002letterfrom ChristopherJonesto ThomasSkinner. JA

153.
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Malfunctionsresultin the emissionofair contaminantsin excessof

applicablelaw, i.e. an exceedanceof anemissionlimitation. Therefore,a

“malifinction” at a Title V facility, asdescribedin Ohio Admin. Code3745-

1 5-06(B)(1), necessarilyresultsin a “deviation” asthat termis definedin 40

C.F.R.Part70 andOhio Admin. Code3745-77-07(A)(3)(c)(ii)and(iii).

Therefore,Title V permitsissuedin Ohio requireTitle V facilities to report

all malfunctionslastinglessthan 72 hours in writing throughthe facilities’

Title V deviationreports.

Petitioners’assertthat Ohio’s Title V permitsfail to adequatelyset

forth necessarydeviationreportingrequirements.Petitioners’Brief at page

19. Specifically,Petitionersrely upon aNovember21, 2001 letterwherein

EPA statedthatOhio’s Title V permitsexcludedfrom quarterlydeviation

reportsthosedeviationscausedby malfunctionsreportedin writing in

accordancewith Ohio Admin. Code3745-15-06.November21, 2001 letter

from BharatMathurto RobertHodanbosiat page4. JA 37.

Prior to EPA’s November21, 2001 letter, Ohio’s Title V permits

excludedfrom deviationreportsmalfunctionspreviouslyreportedin writing

pursuantto Ohio Admin. Code3745-15-06,i.e. malfunctionslastingmore

than72 hours. Ohio EPA did not requirea secondwritten reportof these

malfunctionsthroughdeviationreportsbecauseto do sowould beredundant.
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See,May 20, 2002 letterfrom ChristopherJonesto ThomasSkinner. JA

153. This exclusionwasbaseduponthe premisethat the immediatewritten

malfimctionreportsrequiredby Ohio Admin. Code3745-15-06satisfiedthe

“prompt” deviationreportingrequirementsat 40 C.F.R. § 70.6(a)(3)(C)(iii)

andOhio Admin. Code3745-77-07(A)(3)(c)(ii)and(iii) for malfunctions

lastingmorethan 72 hours. Id. JA 153.

Despitethis clearcompliancewith the deviationreporting

requirements,Ohio EPA reviewedthe deviationreportingtermsand

conditionsin its Title V permits. On May 20, 2002,Ohio EPA committedto

revising the deviationreportingtermsandconditionsto requirereportsof

deviationscausedby malfunctionsevenwherethe sourcepreviously

submittedan immediatewritten reportin accordancewith Ohio Admin.

Code3745-15-06.Id. at pages1-2. JA 153. EPA acceptedOhio’s

commitmentandchosenotto issueanNOD wherethe Statecommittedto

addressthe issue. Responseto Comments,Enclosurepage8. JA 158.

On May 15, 2002,Ohio EPA submittedproposedrevisionsto its

deviationreportingtermsandconditionsto EPA for its considerationand

comment.Id. JA 158. After receivingEPA’s comments,Ohio EPA began

including thereviseddeviationreportingterms andconditionsin all Title V

permitsissuedafterJune6, 2002. Regardlessof the changesmade,all
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permitsissuedup to the implementationof the revisionscontainedtermsand

conditionsthat compliedwith the requirementsof 40 C.F.R.§

70.6(a)(3)(C)(iii)for promptreportingof all deviations.

EPA reasonablydeclinedto issueanNOD whereOhio’s Title V

permit deviationreportingtermsandconditionsmet therequirementsof

Title V andwherethe Statecommittedto makea changein the permitterms

to addressEPA’s concerns.

B. Thestatementsof basisissuedby Ohio EPAwith “draft”
Title V permitssetforth thelegal andfactualbasisfor the
termsandconditionscontainedin thepermits.

TheCAA requiresthata statepermittingauthorityprovidean

opportunityfor public commenton “draft” Title V permitsbeforetheyare

issued. After consideringpublic comments,thepermittingauthoritymust

give EPA 45 daysto review andto objectto a permitthat doesnotmeetthe

requirementsofTitle V. CAA § 505(b)(1),42 U.S.C. § 7661d(b)(1);40

C.F.R. § 70.8(c).

Each“draft” Title V permitmust be accompaniedby a “statementof

basis” that “setsforth the legal andfactualbasisfor the draft permit

conditions(including referencesto the applicablestatutoryor regulatory

provisions).” 40 CFR § 70.7(a)(5).Thestatementofbasismustbe sentto
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EPA andanyotherpersonrequestinga copy. Id. -Ohio’s Title V program

includesananalogousprovisionrequiringthat each“draft” Title V permit

shallbeaccompaniedby a statementof basis. Ohio Admin. Code3745-77-

08(A)(2).

The AdministratorofEPA hasstatedthat the statementofbasisis not

a partof thepermititse1~but a separatedocument.See,In theMatterof

Columbia University: Order Grantingin Part andDenyingin Part Petition

for Ob]ectionto Permit,PetitionNo.: 11-2000-08(Dec. 16, 2002). JA 178.

TheAdministratoralsostatedthat the statementof basis,“. . . is to beused

to highlight significantdecisionsor interpretationsthatwerenecessaryto

issuingthepermit. Thesereportsarenot intendedto beredundantto the

permitbut to assistin reviewingwhat is in thepermit.” Id. at 11.

The federalregulationsprovideno definition or guidanceasto what

constitutesthe “legal and factualbasisfor draft permitconditions.” The lack

of a cleardefinition hasled to a greatdealof uncertaintyregardingthe

contentof an adequatestatementof basis. See,e.g.,IA 37, 119, 153, 158

and 17 . EPA andEPA Region5 staffhaveexchanged

colTespondenceandheld discussionsconcerningthecontentof an adequate

statementof basisin anattemptto clarify the ambiguityin the re~u1atior~.

¾..
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JA 37,119and 153~ As late asNovember2120G1 Ohio EPA waswaiting

on guidancefrom EPA to this ambiguity. JA 37.

PetitionersassertthatOhio’s statementofbasisfails to meetthe

requirementsof 40 CFR§ 70.7(a)(5). Brief of Petitioners’pages22-23. In

its Responseto Comments,EPA identified aneedto improvethe contentof

Ohio’s statementofbasis,butdid notdeterminethatthis needconstituteda

programdeficiency. EPA Responseto Conments,Enclosurepage15.

158.

Ohio EPA remainssatisfiedthat its statementsof basismet the legal

requirementsof 40 C.F.R. § 70.7(a)(5). However,to satis~the concernsof

EPA, Ohio EPA committedto draft guidancefor its permitwriters to ensure

that Ohio’s statementsof basisare consistentin meetingall regulatory

requirements.May 20, 2002 letterfrom ChristopherJonesto Thomas

Skinner. JA l54jIJPA concurredwith Ohio’s commitmentto develop

guidanceto continueto ensurethat the contentof Ohio’s statementsof basis

meetthe requirementsof 40 CFR § 70.7(a)(5). Responseto Comments,

Enclosurepage~ ~
(jiG4

0Ac&~ckt>\
As an indicationthat Ohio EPA’s commitmentandsubsequentefforts

resolvedthis issue,PetitionershavenotpetitionedtheAdministratorto

objectto any individual Title V permitissuedby Ohio due to an inadequate
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statementof basis.6Couplethis with the fact that-EPAhasnotof its own

volition issuedan objectionto anyOhio Title V permitbecauseofan

inadequatestatementof basis,andtheCourtcanonlyfind thatOhio EPA’s

May 20, 2002 commitmentresolvedthis issue.

EPA’s exerciseof discretionin not issuinganNOD whereOhio~s

statementsof basismet all statutoryrequirementsandthe Statetook action

to ensurethat the requirementscontinueto besatisfiedwasneitherarbitrary

norcapriciousandshouldnotbe disturbedon appeal.

6 CAA § 505(b)(2),42 U.S.C.§ 766ld(b)(2) authorizesanypersonto

petitionthe AdministratorofEPA to objectto a Title V permitanddirects
the Administratorto grantor denysuchpetitionsandto issueanobjectionif
thepetitionerdemonstratesthat thepermitis not in compliancewith the
applicablerequirementsof the CAA.
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CONCLUSION

For the foregoingicasons,and thereasonsarticulatedin the Brief of

EPA, the Stateof Ohio respectfullyrequeststhat this Courtdismiss

Petitioners’petitionsfor review.
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