Tom Heger
<Tom.Heger@tpwd.state.tx.us>
04/16/2003 04:44 PM

To: CWAwaters@EPA

cc:

Subject: Advanced Notice of Proposed Rulemaking on the Clean Water Act Reg ulatory
Definition of "Waters of the United States"

Attached please find comments from the Texas Parks and Wildlife Department
on the Advanced Notice of Proposed Rulemaking.

Specifically, please find attached:

1) ANPRM comment letter.pdf - file containing a copy of a signed comment
letter on Texas Parks & Wildlife Department letterhead

2) ANPRM comment letter attachments.doc - MS Word file containing
supporting attachments and information

An original copy of these materials was also sent via UPS on Tuesday,
April 16, but confusion regarding the address has caused delivery to be
delayed until Thursday, April 17. The mailing also includes 13
photographs with captions, illustrating and documenting points made in the
comment letter and attachments.

Thomas G. Heger

Wetlands Coordinator

Texas Parks & Wildlife Department
(512) 389-4583
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April 15, 2003

Water Docket

Environmental Protection Agency
Mailcode 4101T

1200 Pennsylvania Avenue, N'W
Washington, DC 20460

ATTN: Docket ID No. OW-2002-0050

RE: Advance Notice of Proposed Rulemaking on the Clean Water Act
Regulatory Definition of “Waters of the United States™

Texas Parks and Wildlife Department (TPWD) received notice on January 15,
2003 that the U.S. Army Corps of Engineers (Corps) and the Environmental
Protection Agency (EPA) issued an Advance Notice of Proposed Rulemaking
(ANPRM) in order to obtain early comment on issues associated with the scope
of waters that are subject to the Clean Water Act (CWA, or “the Act™), in light
of the U.S. Supreme Court decision in Solid Waste Agency of Northern Cook
County v. U.S, Army Carps of Engineers, 531 U5, 159 (2001) (“SWANCC™).

TPWD is the State agency in Texas responsible for protecting the state’s fish
and wildlife resources (Texas Parks and Wildlife Code §12.0011). As part of
that responsibility, TPWD's duties include providing information and
recommendations that will protect fish and wildlife resources to local, state and
federal agencies that make decisions or issue approvals or permits that may
affect those resources. TPWD carries out those duties mainly through
participation in other agencies’ rulemaking, policymaking, planning and
permitting  processes related to most types of pollution control programs
including the state and federal water quality programs (TPDES/NPDES permits
and the Texas Surface Water Quality Standards program), the state and federal
Superfund programs, the state Voluntary Cleanup and Corrective Action
Programs, the Endangered Species Act consultation process, the review of
tederal actions under the Fish and Wildlife Coordination Act and the review of
permits that propose to authorize private, State or Federal individuals or groups
to discharge dredged or fill material into navigable waters under §404 of the
CWA_ Additionally, TPWD is a designated trustee for the natural resources of
Texas under the CWA, the Oil Pollution Act and the Comprehensive Response,
Compensation and Liability Act (CERCLA). TPWD's ability to protect the fish
and wildlife resources of Texas through these avenues will be significantly
weakened by a narrowing of the definition of “waters of the United States.™
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If the Corps and EPA proceed with the proposed rulemaking it is essential that a
science-based rationale is used for any changes and that rules can be readily
applied to all EPA and Corps districts clearly and uniformly nationwide.
Otherwise imreparable degradation of our waters and their fish and wildlife
resources will occur. A recommended rationale for exerling jurisdiction and the

resulting definition for adjacency are therefore also discussed in the attached
documents.

The ANPRM specifically asks for comment on four issues:

1. Whether, and, if so, under what circumstances, the factors listed in CFR
328.3(a)3)i)-(iii) (i.e., use of the water by interstate or foreign travelers
for recreational or other purposes, the presence of fish or shellfish that
could be taken and sold in interstate commerce, the use of the water for
industrial purposes by industries in interstate commerce) or any other
factors provide a basis for CWA jurnisdiction over isolated, intrastate, non-
navigable waters.

Mo specific class of waters, whether “isolated,” intrastate or non-navigable, was
removed from jurisdiction under the CWA by SWANCC. The question also
assumes that SWANCC called into question the existing regulations of the Corps
and EPA. SWANCC merely invalidated one interpretation (the so-called
Migratory Bird Rule) of the Corps' rules in one specific instance (“as applied to
petitioner's balefill site”). The case did not actually invalidate any existing rules.
Therefore, there is no reason why the factors listed in 33 C.F.R. 328.3(a}3Xi)-
(iii) should not continue to provide separate bases for CWA jurisdiction
independent of a demonstration of a connection to or adjacency to navigable
waters,

If a rulemaking is undertaken, the Corps and EPA should propose scientifically
defensible regulations. Use of the term “isolated™ is ill advised since it is not a
scientific term. Few, if any, waters are truly isolated from an ecological,
biological or hydrological standpoint. See the attached data, photos and
documentation for specific information on the connections and functionality of
Texas water bodies. Applying a hard and fast test such as the existence of an
obvious surface water connection is unwise given the evolving stale of the
ecological, biological and hydrological sciences. Certainly, until recently most
regulators probably would have readily agreed that playa lakes are “isolated” due
to the absence of obvious surface water connections to any other defined water
body. However, recent research has revealed that even the playa lakes are far
from “isolated.” See the information below on playa lakes,

For determining jurisdiction under the CWA, even the term “adjacent” may be of
little scientific usefulness. The analysis that should be performed is whether the
water quality of a wetland or other water body or the loss of its functionality has



the potential to adversely impact the “chemical, physical or biological integrity”
of “navigable waters” or their tributanes. This analysis is achievable and
scientifically defensible. It requires neither the demonstration of a hydrological
connection nor a determination of “adjacency.” It also comports with the types of
analyses (i.e. the “significant nexus™ test) urged in SWANCC and U5, v. Riverside
Bayview Homes, 474 U.S. 121 (1985) as well as some recent interpretations of
SWANCC in other cases such as FD&P Enterprises, Ine. v. U.S., 239 F. Supp.2d
509 (D.N.]. 2003) and ULS. v. Rapanos, 190 F. Supp.2d 1011 (E.D. Mich. 2002).

TPWD has found that even though most wetlands in Texas have direct surface
water connections o interstate nvers and bays, many are no longer considered
jurisdictional under some local Corps Districts’ interpretation of the SWANCC
decision. The post-SWANCC jurisdictional calls of the Galveston Corps District,
for example, differ from those of other districts in that they discount seasonal
surface flows between wetlands and navigable waters or their tributaries as a
CWA nexus unless those flows occur through a defined waterway. The
Galveston District explicitly discounts sheet flow (Attachment 1). But see the
altached Seattle District Adjacency Guidance, which directly conflicts by
explicitly including sheet flow connections (Attachment 2),

Therefore, in response to the first question, if wetlands protect “waters of the
U.5." by performing water quality improvement functions, then they should be
considered jurisdictional under the CWA. TPWD urges the EFA and the Corps to
provide written guidance that requires Division and District Offices to exert CWA
jurisdiction over all wetlands and other waters when they have a “significant
nexus” to navigable waters or their tributaries such that their loss or degraded
water quality will adversely affect the chemical, physical, and biological integrity
of those navigable waters and tributaries. The junisdictional status should be
based upon wetland or water body function and not whether outflow into
navigable waters occurs via a stream versus a swale and regardless of past

categorization under the Nationwide Permit program. This issue will be further
discussed below.

Regarding factors other than those in 33 C.F.R. §328.3(a)(3)(i)-(iii) that could or
should provide a basis for CWA jurisdiction over “isolated” waters, the use of the
waters as habitat for endangered species or to irrigate crops sold in interstate
commerce are still valid factors for establishing CWA jurisdiction. These were
not invalidated by SWANCC, which held only that the Migratory Bird Rule as
applied to the petitioner's balefill site exceeded the Corps’ authority. The only
part of the Migratory Bird Rule that was applied to the petitioner’s balefill site
was the factor relating to use of the water by migratory birds. Thus the remaining
factors were left untouched by SWANCC, such as whether the regulations should
define “isolated waters” and, if so, what factors should be used in determining
whether a water is or is not isolated for jurisdictional purposes.



2. Whether or not isolated waters should be defined and if so then what
factors should be used in this definition.

This question assumes that specific categories of waters were or may have been
removed from CWA jurisdiction by SWANCC. As discussed above in response to
the first question, that is not the case. Also, as discussed in more detail above, the
term “isolated” is an artificial designation that has little or no basis in either
science or fact. The term “isolated” is not used consistently across districts.
Interpretations of such definitions can be arbitrary and used without consideration
of their implications to the CWA's mission. Therefore, TPWD recommends that
its use in determining CWA jurisdiction should cease. If “isolated waters™ must
be defined, then they should be defined as wetlands or other water bodies that can
be demonstrated to have no potential to impact the water quality or functionality
of navigable waters or their tributaries. That potential should recognize the
relevance to national interests of species interrelationships, such as the transport
of organisms from one water body to another (by birds and other animals),
including those affecting ecosystem function and human health (amoebae, other
plankton).

3. The availability and effectiveness of other Federal and State programs for
the protection of aquatic resources.

STATE PROGRAMS

Texas, like many other states, currently has no wetlands regulation program other
than its section 401 centification program. Texas regulatory programs generally
track federal programs and do not allow for regulatory action stricter than
complementary federal programs.  For example, since 1997 all environmental
regulations proposed in Texas which exceed a standard set by federal law, or
exceed a requirement of a delegation agreement or other contract between the
state and the federal government to implement a state or federal program, must
undergo an additional regulatory impact analysis (Texas Govemment Code
§2001.0225). With respect to administration of the TPDES program, §26.017 of
the Texas Water Code prohibits the TCEQ from entering into any memorandum
of agreement or other contractual relationship with state or federal agencies that
impose any requirements more stringent than those specifically set forth in
§402(b) of the CWA (33 US.C. 1342(b)). Numerous other examples could also
be cited to illustrate this point.

Generally speaking, state regulation is an inadequate solution to interstate issues
because no matter how comprehensively one state regulates wetlands or water
quality, if a neighboring state does nothing or very little, water quality and
consequently the public health, environment and economy will be impacted in all
the surrounding states and even nationally. Unequal regulation among various
states gives an unfair economic advantage to states that allow or encourage



unregulated development thus creating an incentive to do so. Additionally, a lack
of comprehensive regulation puts additional economic burdens on financially
strapped towns, cities and counties to provide additional water treatment in order
to be able to provide safe drinking water for their residents. Science based
regulations, applied in a consistent manner across Corps districts and state
boundaries 15 the best solution to these concemns.

FEDERAL PROGRAMS

While the federal programs listed in the ANPRM are admirable, they are not
regulatory and cannot take the place of the comprehensive protection afforded by
the current program under §404 of the CWA. Additionally, the referenced
programs are primarily wetlands restoration and preservation programs and would
do nothing to fill in the gaps in jurisdiction that would result between water
quality standards and permitting programs and the oil spill response and natural
resource damage assessment and restoration programs. Given the current demands
and constraints on the federal budget, these programs are unlikely to be funded at
anywhere near the level that would be necessary in order for them to effectively
counter the significant losses and water quality degradation that will undoubtedly
occur to wetlands and other water bodies as a result of the Comps and EPA
implementing the changes that the ANPRM seems to be contemplating.

4. The effect of no longer asserting jurisdiction over some of the waters (and
discharges to those waters) in a watershed on the implementation of Total
Maximum Daily Loads (TMDLs) and attainment of water quality
standards.

Restricting jusrisdictional waters as defined by the CWA to navigable-in-fact
waters and adjacent wetlands would have profound affects on the Section 303 and
402 programs in Texas. At present, the Texas Surface Water Quality Standards
address all waters in Texas, including reservoirs, bays, perennial nivers and
streams and intermittent and ephemeral streams. Aquatic life uses are protected
by using criteria for dissolved oxygen. These dissolved oxygen criteria vary
according to the nature of the waterbody, with highest standards being applied to
perennial waters and less stringent standards for intermittent waterbodies.
Numeric and whole effluent toxic criteria apply to all waterbodies as well. Acute
and chronic critena are applied to perennial waterbodies, and acute criteria alone
apply to intermittent waters. In addition, there are numerous general and narrative
criteria that include aesthetic conditions, such as taste, odor, frothing and
foaming, oil and grease, and other criteria that target contamination due to solids
buildup, bacteria and radicactive materials. These standards are used in all
aspects of water quality protection, including wastewater permitting
determinations, waterbody assessment, development of impaired waters lists, and
comrective actions, such as TMDL projects and remediation. In addition, Texas
has a stormwater permitting program to address nonpoint source pollution that
also adheres to the TSWQS.




Only about 21% of Texas river miles are perennial (and nol necessanly
navigable). Since Texas is unlikely to adopt any regulations more stringent than
federal regulations (sec the discussion on State Regulation above), the action of
removing jurisdictional protection from 79% of the state’s rivers and streams
would likely cause the state to rescind protections for those waters that are
currently afforded by the Texas Surface Water Quality Standards. This implies
that 79% of Texas rivers and streams could be susceptible to unregulated point

and nonpoint source pollution, without a way to reduce pollution or restore
waterbodies.

REGIONAL PERSPECTIVES

Restricting junisdictional waters as defined by the Clean Water Act to navigable-
in-fact waters and adjacent wetlands would have serious deleterious consequences
on Texas aquatic environments. Texas has 11,247 streams and nivers large
enough to be named. These named streams make up about 80,000 miles. The
total length of all streams and rivers combined (named and unnamed) totals
191,228 mi. However, only 40,194 mi (21%) are considered perennial (and not
necessarily all navigable). Thus, junisdictional protection could potentially be
removed from at least 79% of the total river and stream miles in Texas.
Removing protection from these waters would consequently render their unnamed
tributaries and associated wetlands non-jurisdictional as well, since these wetlands
would now be considered “isolated”. As existing water nghts are perfected in
over-appropriated stream basins (especially during times of drought) the potential
for more river and stream miles becoming intermittent in the future greatly
increases, thus removing even more water bodies from jurisdictional protection.
Also potentially removed from jurisdiction would be a number of smaller lakes
and ponds. Texas has 9,790 inland reservoirs and lakes with a capacily greater
than 10 ac-ft but less than 5000 ac-ft (covering a total of about 304,460 acres).
Should junisdiction only apply to navigable-in-fact waters and adjacent wetlands,
some of these impounded waters could end up becoming “isolated™ and thus no
longer fall under jurisdictional protection.

Water quality, biological integrity, and physical habitat could be seriously
compromised within the state if a nammower view of jurisdictional water is
adopted. A collaborative study between TPWD and the Texas Natural Resource
Conservation Commission (now TCEQ) conducted on small, least disturbed
streams affirmed the value and significance of these smaller streams. Prior to the
1990 Texas water quality standards, these streams were presumed to have only
limited aquatic life uses (unless proven otherwise). The aforementioned
collaborative agency efforts determined greater than 75% of these streams had
high to exceptional benthic macroinvertebrate and/or fish communities. Most of
the study streams also demonsirated physical heterogeneity that enhanced the
development of diverse aquatic faunal assemblages. Water quality was also good
with the streams exhibiting healthy environmental conditions. As a result, the
state water quality standards were changed to make the presumption of aguatic



life use high (unless proven otherwise). Removing non-navigable waters from
jurisdictional protection would run counter to the trend of protecting these aquatic
resources and would certainly send water quality, fishing opportunities, and
swimmability of the state’s waters spiraling in the opposite direction than is
intended by the Act.

Water quality would potentially suffer in the river and stream miles that could be
removed from jurisdictional protection. Small water bodies within the state such
as those in the aforementioned paragraph, which lack a defimtive aquatic life use
study, are referred to as unclassified water bodies. Unclassified streams comprise
by far the greatest number of stream miles in the state. More domestic
wastewater treatment plants discharge to unclassified water bodies than classified
water bodies. Even though water quality in these streams is presently regulated
by TCEQ and could continue even with the narrower interpretation of
jurisdictional waters, federal monies for performing assessment, monitoring, and
enforcement on these water bodies could disappear, thus severely limiting the
ability of TCEQ to adequately protect them. The degradation of the state’'s
aquatic resources would eventually reach the downstream junsdictional water
bodies as they are not “isolated™ from actions occurring in their upper watersheds
and tributaries. Without the ability and resources to protect the smaller streams,
all water quality improvement efforts would be restricted to the navigable water
bodies. This would most likely result in more restrictive discharge permit limits
to those discharging into the navigable waters to compensate for those dischargers
who would no longer be required to meet standards set by the Clean Water Act.
An inevitable result would not only be the potential degradation of headwaters,
but also downstream jurisdictional waters.

COASTAL PLAIN PROBLEMS: Topography, Hydrology and Regulatory
Interpretations

The Galveston District no longer exerts CWA jurisdiction over wetlands
connected to streams and bays via shallow swales or sheet flow {Attachment 1).
On Texas" coastal plain most surface water flows occur through shallow swales
(see Smeins et al. 1991 for a general physical and biological description). This is
not due to a lack of water flow, but rather is due to very flat slopes, very cohesive
soils, and a profusion of vegetative growth that inhibits erosion and channel
formation.” A study and example photographs are attached that briefly descnbe
the hydrologic connection between wetlands that are typically termed i1solated and
non-junisdictional and several Texas estuanes (Attachment 3 ).

A general finding of this study is that 25% of rainfall onto undeveloped lands
ends up as surface runoff into interstate waters and that 75% of this runoff had
been passed through an “isolated”™ wetland," Further, because of the dominance
of non-porous clay soils throughout the coastal plain, the vast majority of coastal
plain stream flow into estuaries, discounting human effluents, occurs shortly
following rainfall events. In other words, freshwater flow from the coastal plain



into estuaries is episodic and is dominated by surface runoff, much of which is
treated by wetlands that would no longer be under the purview of the CWA, and
are already being excluded by the unique interpretations of the Galveston District
of the Corps. Likewise, the Galveston District does not exert CWA jurisdiction
over many of the wetlands and ponds on Texas' narrow barrier islands even
though they have very short subsurface hydrologic connections to adjacent bays
or the Gulf of Mexico, are seasonally inundated by wind-driven tides and have
scasonal surface overflows into surrounding tidal waters ™.

The nearly ubiquitous presence of fish within both barrier island and inland
coastal plain wetlands which usually dry down completely each summer is ample
evidence of the high degree of connectivity between them and navigable waters
and their tnibutaries. The volume and duration of surface flows between the
wetlands and waterways allow several species of fish to annually migrate inland
into them to take advantage of the large amount of food and safety from predators
they afford. TPWD staff generally observes that both Gulf Killifish (Fundulus
grandis) and Western Mosquitofish (Gambusia affinis) migrate into “isolated”
wetlands each fall during the onset of prolonged wetland inundation. In addition,
deeper “isolated” wetlands that dry out less often frequently contain spotted gar
(Lepisostews oculatus), a fish that frequents brackish waters and swims up into
these wetlands during annual periods of high wetland outflow, presumably to
spawn (McEachran and Fechhelm 1998). In addition, many of these “isolated™
wetlands lie near sea level and in most years heavy rainfall and high tides cause
great swaths of the Texas coastal plain and these wetlands to become inseparable
from the bays they fringe.

Most importantly the water quality of many of the streams and embayments of
Texas” upper coastal plain is not improving and is even declining, resulting in
fewer miles of fishable and swimmable waters and fewer acres of bay waters open
to commercial shellfish harvest and fish consumption (GBEP 2002). Most of this
degradation is likely due to urbanization of formerly rural watersheds and the
‘unmitigated loss of their wetlands. It is that type of non-point runoff pollution that
is efficiently removed or sequestered by these non-jurisdictional coastal plain
wetlands that is impairing many of the tidal streams and embayments." Two of
the fastest growing counties in the U.S., Harris and Fort Bend, are expanding into
regions whose most marked feature is the presence of many thousands of wetland
basins, and land development is a land alteration activity that is largely subject to
environmental review only under the Clean Water Act.

The actions and results of the Galveston District’s SWANCC interpretations
provide good case studies by which the degree of future degradation of interstate
waters can be predicted if their jurisdictional standards are applied across the
country. TPWD provides comments under NEPA, the Fish and Wildlife
Coordination Act and Corps regulations as the state agency responsible for fish
and game, to minimize impacts to state fish and wildlife resources from federal
actions or permits, including those to fill waters of the U.S. under Section 404 of



the CWA. Four Corps Districts include parts of Texas: Galveston, Fort Worth,
Tulsa and Albuquerque. Of these, Galveston has broadly initiated policies to limit
the scope of CWA in response to SWANCC by employing a unique interpretation
of adjacency. The District dropped several large unauthorized fill cases, and
altered many past or ongoing CWA permit actions in response to SWANCC.
Further, the majority of Texas® coastal wetlands are no longer considered 1o be
under the scope of the CWA due to this district’s interpretation of SWANCC, an
interpretation that is markedly different than adjoining districts. This
interpretation has caused confusion on the part of the regulated community and
the resource agencies responsible for fish and wildlife habitat and water quality,
and have resulted in substantial degradation of what are clearly interstate waters
including the tidal waters and tributaries of Galveston Bay that are listed as
impaired under Section 303d of the CWA.

PLAYA LAKES: Ogallala Aquifer recharge and recreation

The Ogallala Aquifer underlies the entire playa lake ecosystem, stretching across
Texas, New Mexico, Oklahoma, Kansas and Colorado. Thus, while it is not a
navigable water body, the Ogallala is certainly an interstate issue and is clearly of
greal importance to inteérstate commerce, Recent studies by the University
Research Alliance, the Texas Water Development Board, Texas Tech University
and Haukos and Smith indicate that in the Texas Panhandle, the Ogallala Aquifer
15 pnmanly recharged via a great number of playa lakes that are interspersed
throughout the region. Groundwater recharge occurs primarily along the edges of
playas. Infiltration in the center of a playa is limited because of pore filling when
clays and organic matter percolate downward during basin formation.
Historically, it was assumed that water in playas was lost only by evaporation and
transpiration. Although evaporation and transpiration are still considered a major
loss of water in playas, the lack of increasing salt content in the water and soil of
playas during declining water levels indicates that water loss occurs from
percolation down into the aquifer. Studies show that 15 to 57 percent of rain
water percolates back underground from the playas.

Recharge charactenstics of the approximately 20,000 playas located on the High
Plains of Texas vary widely. Some playas that do not hold water for significant
periods of time after precipitation events, illustrate features that naturally recharge
the aquifer. Playas that hold water during both wet and dry periods produce very
little, if any, recharge to the Ogallala aquifer. However, these playas often
represent important wetland habitat. In between these two examples are playas
that hold water only during wet periods but probably lose much of the surface
water collected through evaporation. These are the playas that are likely
candidates for modification to increase recharge to the Ogallala aquifer and
extend the usefulness of this valuable natural resource. While it is anticipated that
very little recharge comes from the inter-playa region (regions between the playa
lakes), no one really knows how much inter-playa recharge occurs.



The web sites of Black Sky Outfitters, Panhandle Plains Qutfitters and Lonestar
Qutfitters all advertise their services conducting duck hunts on the playa lakes in
Texas. Additionally, the Audubon Society conducts birdwatching classes on the
playa lakes. These uses should render the playa lakes jurisdictional under 33
C.F.R. §328.3(aM3)i) (i.e., use of the water by interstate or foreign travelers for
recreational or other purposes). EPA's web site states that the playa lakes supply
irrigation water for surrounding agriculture, providing a separate basis for
jurisdiction under 33 C.F.R. §328.3(a)(3)iii) (i.c., use of the water for industrial
purposes by industries in interstate commerce and/or use of the water to irrigate
crops sold in interstate commerce. There have been cases of the playas being
polluted by discharges of feedlot wastes, further establishing jurisdiction under
328 3(a)(3)(ni).

POST-SWANCC IMPACT

The lack of clear national guidance clarifying CWA jurisdiction in light of
SWANCC has led to the current situation in which the Galveston District of the
Corps is relying on guidance that was developed as a tool to manage the
Nationwide Permit program. Galveston District Corps stafl has often stated that
they recogmize the importance of “isolated” wetlands for the maintenance of
estuarine and riverine water quality”, yet they can't exert jurisdiction because this
action would represent a departure from their pre-SWANCC Nationwide Permit
internal guidance and is therefore prohibited by their Washington HQ as per
January 2001 guidance. This interpretation, while problematic, was superseded by
the January 2003 guidance that doesn't say or even imply any such thing. The
result of their actions, however, is that the majority of Texas' coastal plain
wetlands are no longer considered junsdictional. Guidance should be provided
that alleviates the District’s uncertainty and provides an appropriate level of
protection for these wetlands,

The current Corps determinations are based upon a wetland’s physical position
(frequently referred to by the Galveston District as “perched™) rather than the
degree of its hydrologic connectivity to navigable waters and its capacity to
maintain or improve their water quality. The result has been that even those
wetlands that are no more than several feet from an interstate water or tributary
are often no longer considered jurisdictional despite the large volumes of surface
water flowing between them.

This has recently deprived most of Texas® coastal plain wetlands of CWA
jurisdiction, despite the proven and readily observable surface hydrologic
connection of these wetlands to interstate waters and their demonstrated capacity
to remove water pollutants. Indeed, these “isolated” wetlands constitute the
majority of the tributary system that cleanses and then delivers freshwater runoff
into coastal plain streams and bays from undeveloped lands. A definitive estimate
of the amount of wetland now considered non-jurisdictional is not available. The
Corps estimate is 40%. TPWD staff estimate it is over 50%. Based upon current



National Wetland Inventory Data, which has oflen been proven to greatly
underestimate wetland area, this would encompass at least 2,000,000 acres on
Texas' coastal plain alone (Moulton et al. 1997) and could entail much more if a
comprehensive survey were available. This estimate does not include the inland
arcas of Texas. If one assumes that any definition of “isolated” waters would be
likely to include most of the playa lakes, for example, another approximately
250,000 acres would be non-jurisdictional, as most playa lakes do not exhibit
obvious surface connections with other waters.

DEFINITION

If there is to be a definition of adjacency it should be based upon this premise:
The water body’s ability to impact water quality of navigable walers or their
tributanies, including, butl not limited to presence of a surface water outflow that
reaches navigable water via any natural means or man-made means that supplants
natural means is the recommended basis for establishing adjacency if it occurs in
most years and even if it appears as an unconfined (i.e. sheet flow) and/or
intermittent flow across intervening uplands. In addition, in those situations such
as on Texas' narrow barrier islands and on the Ingleside Strand, where shallow
groundwater flow from wetlands into adjacent bay and ocean waters is swift and
voluminous, subsurface flow also constitutes a means for establishing adjacency.

Thank you for the opportunity to provide these comments.

. McKinney, Ph
Senior Director, Aquatic Resources

LDM: ANPRM:jrm:sh
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CESWG-PE-R 18 February 2001
SUBJECT: Adjacent/Isolated Criteria, Galveston District Policy Number 01-001

water during storm events. Our regulations make reference that the extent of our
jurisdiction in coastal regions doee not inelude areas that are inundated by storm
surges, above the high tide line. With that distinction, and previous input from the
Environmental Protection Agency, it is possible for wetlands or waters within the
broader reaches of a barrier island to be isolated from other waters if they are not
connected through a surface water connection to other waters. The normal rule,
and practice, has been to consider the first swale of wetlands/waters immediately
behind the first line of dunes to be adjacent to the Gulf of Mexico. Wetlands/waters
behind the zecond line of swales are isolated, provided there are no surface water
connections, even if within the flocd plain; uniess adjacency prevails from the bay
side of an island or peninsula.

¢. TWO-BARRIER RULE: When at least two natural or man-made upland
barriers or berms separate a wetland/water from other waters of the U.S. it i3
isolated, not adjacent, even within floodplain situations. The rationale is that the
two barriers of sufficient height would eliminate the necessary surface connection.
A land feature, such as a man-made road or levee that is culverted to allow flow
between areas is not considered a barrier. The key factor here is that the culvert
should also be associated with an obvious watercourse, and not positioned to high
s0 as to prevent normal or expected flow, or serve as a water control device.
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Seattle District 1 of 2

Factors to Consider When Making Adjacency Calls

Consider all factors together, not as independent decisions (unless dictated
by the regulations) , when making an adjacency determination. A site is
adjacent when it meets one or more of the following factors.

a. Are the wetlands being considered contiguous or continuous with
waterbody (ie. no separation from water body)? If yes, wetland is adjacent
by regulation (328.3 (c)).

b. Would water body influence the wetland if not for a berm, dike, or
dune (or something that essentially functions as a berm/dike, like a road or
tidegate) either manmade or natural? (Consider groundwater/surface water.)
If yes, wetland is adjacent by regulation (328.3(c)).

c. Is there an obvious topographic break from the elevation of the
waterbody (excluding nmatural or man-made berms)? If not, wetland is adjacent.

d. Is there a surface or ground water influence on the wetland from the
waterbody? If so, wetland is adjacent.

e. Are hydric soils continuous with the waterbody? If yes, wetland is
adjacent. If nonhydrie soils separate waterbody from wetland, see where soil
is found. 1If soil found on levees or berms of floodplains, (see SCS soil
description) then wetland is adjacent by regulation (328.3(c)). Drained
hydric soils would not break adjacency.

£. If wetland is adjacent to a lake, check outlet of lake. If outlet is
greater than 5cfs, wetland is adjacent and below the headwaters.

g. In coastal systems, all wetlands behind the primary dune are adjacent
to the larger water body, i.e. ocean, bay, ete. Wetlands behind the second
dune must have direct hydrologic (surface) connection or be part of a
continuum of adjacent wetlands to be adjacent.

h. A wetland's hydrology does not have to be in a defined channel to be
considered adjacent. Sheet flow from the site during or following
precipitation events would constitute adjacency.

i. Specific Areas: Long Beach Peninsula: Wetlands, in general, on the
Long Beach peninsula are adjacent, either to the Ocean or the Bay. This is
due to extensive groundwater and surface connections in this area. Tarlatt
Slough, from the tidegate to Black Lake and all contiguous wetlands are
adjacent to Willapa Bay.

Birch Bay Whatcom County: Wetlands landward of Birch Bay Road are
adjacent to the bay due to surface connections in the area and by being behind
the primary dune (which is developed into housing for the most part) .

When making an adjacency call:
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Rationale for CWA Jurisdiction on Groundwater-Connected
“Isolated” Waters

Kay Jenkins and Mary Ellen Vega
Texas Parks and Wildlife Department
February 11, 2003

Not only do isolated, intrastate, non-navigable waters provide locally valuable
fish and wildlife habitat, they also indirectly influence fish and wildlife habitat
and water quality functions of navigable jurisdictional waters through their
connectivity with these waters either by surface water or groundwater.

Staff recommends that the following four factors be considered as a basis for
determining Clean Water Act jurisdiction over isolated, intrastate, non-navigable
waters in addition to the existing three factors in 33 CFR 328.3(a)(3) (1999). The
four recommended factors are:

1) Location of the wetland relative to aquifer and groundwater recharge

2) Location of the wetland relative to the short flow path of groundwater
discharge into streams, rivers or bays

3) Hydrologic soil unit upon which the wetland is located

4) Connectivity through surface water connection to jurisdictional waters
at benchmark precipitation levels

Surface water is almost always connected to ground water. Ground water flow
has a much larger scale and is sensitive to the biogeographical conditions of the
upland including geology, climate, vegetation, and land use (Hayashi and
Rosenberry 2002). The direction of horizontal flow of shallow ground water is
determined by the slope of the water table, and therefore, rivers, lakes and bays
are commonly at the receiving ends of the ground water flow that originates under
uplands. A change in the conditions of recharge area may significantly impact
ground water recharge and, therefore, the receiving ends. In regions where
intense runoff occurs in a relatively short period of time, closed topographic
depressions of varying sizes are filled by runoff water to form ephemeral ponds or
wetlands. As the water level in a pond occupying a depression rises in response
to input from overland flow and streamflow, water flows from the pond to ground
water where the adjacent ground water head is lower than the pond. Wetlands in
higher parts of the landscape tend to recharge ground water and have relatively
short hydroperiods.

Ground water influences the ecology of rivers and streams directly by sustaining
stream base flow and moderating water-level fluctuations of ground water fed
lakes, providing stable temperature habitats, and supplying nutrients and
inorganic ions (Hayashi and Rosenberry, 2002). Ground water provides the base
flow, which represents the normal condition of rivers during periods of no rain or



snowmelt input. Ground water also provides much of the increased discharge
during and immediately following storms in smaller streams. Depressional
wetlands situated to provide ground water recharge are, therefore, important for
maintaining the base flows of nearby rivers and streams through short, medium
and long ground water flow paths. Wetlands located in aquifer and ground water
recharge areas and in hydrologic soil units with high infiltration and transmission
rates are potentially located on short flow paths of ground water discharge into
navigable streams and rivers.

The temperature of shallow ground water is very stable relative to surface water
and is often just a few degrees higher than the annual mean air temperature.
Localized areas of ground water discharge into streams, rivers and bays provide
thermal refuges for fish in both winter and summer (Hayashi and Rosenberry
2002). Therefore maintaining ground water discharge into the receiving ends
helps maintain these thermal refuges for fish. The biological productivity of
surface waters is determined by the availability of nutrients. However, nutrient
loading from anthropogenic input can alter the biological productivity of these
waters. Nutrient loading may occur by surface runoff or discharge of shallow
ground water. The major pathway for nitrates is subsurface flow, so ground water
exchange is a major factor controlling nitrate loading to surface water. Therefore,
it is important to carefully manage land use occurring on or near ground water
recharge areas, including wetlands located in these areas to help manage nutrient
loading impacts.

Ground water also indirectly affects surface water by providing moisture for
riparian vegetation, and controlling the shear strength of bank materials, thereby
affecting slope stability and erosion processes (Hayashi and Rosenberry, 2002).
The riparian zone is the transitional zone between the aquatic environment of
rivers and streams and the terrestrial environment of the surrounding uplands.
The riparian zone and other similar aquatic/terrestrial interfaces are important for
shading surface waters and regulating the input of organic matter and nutrients.
They are important for wildlife that simultaneously uses the terrestrial, riparian
and aquatic systems for food, cover and nesting habitat. Shoreline vegetation
intercepts sediment-laden surface runoff and nutrient-rich ground water before
they enter surface water ecosystems. Plants living in riparian zones influence
surface water temperatures through shading and provide detritus to the aquatic
system. Riparian vegetation requires a shallow water table and some plant
species actually acquire water from the saturated zone in the water table. Some
studies indicate that some riparian species used ground water even when stream
water was readily available. Therefore, riparian vegetation and the riparian zone
are highly dependent on ground water. Severe declines in the water table can
result in a disappearance or degradation of the riparian zone and finally result in
increased bank erosion.

The minimum rate of infiltration obtained for a bare soil after prolonged wetting
is the hydrologic parameter that indicates runoff potential of a soil (V. Mockus,
USDA 1969). This parameter is the qualitative basis of the classification of all
soils into four hydrologic soil groups by the NRCS. The influences of both the
surface and the horizons of a soil are included in the parameter, where the



infiltration rate is the rate at which water enters the soil at the surface and which is
controlled by surface conditions, and the transmission rate is the rate at which the
water moves in the soil and which is controlled by the horizons. The hydrologic
soil groups, as defined by NRCS soil scientists, are:

A. (Low runoff potential) Soils having high infiltration rates even when
thoroughly wetted and consisting chiefly of deep, well to excessively
drained sands or gravels. The soils have a high rate of water transmission.

B. Soils having moderate infiltration rates when thoroughly wetted and
consisting chiefly of moderately deep to deep, moderately well to well
drained soils with moderately fine to moderately coarse textures. These
soils have a moderate rate of transmission.

C. Soils having slow infiltration rates when thoroughly wetted and consisting
chiefly of soils with a layer that impedes downward movement of water,
soils with moderately fine to fine texture. These soils have a slow rate of
water transmission.

D. (High runoff potential) Soils having very slow infiltration rates when
thoroughly wetted and consisting chiefly of clay soils with a high swelling
potential, soils with a permanent high water table, soils with a claypan or
clay layer at or near the surface, and shallow soils over nearly impervious
material. These soils have very slow rate of water transmission.

Wetlands located very close to jurisdictional waters may occur on any of the four
hydrological soil groups identified by the Soil Conservation Service and are part
of the short flow path of ground water discharge into navigable waters. However,
depressional wetlands located on hydrological soil group A can be located further
from the navigable waters and still be on the short flow path of ground water
discharge into the navigable waters due to the high infiltration rates and water
transmission rates in that hydrological soil group.

Because the variability of base flow, and associated changes in temperature and
water quality, are critical factors for the ecology of many fish and invertebrates
and the ecological health of the riparian zones, maintenance of ground water
discharge into surface waters is vital to maintain high quality fish and wildlife
habitat values. Conserving isolated wetlands located in aquifer and ground water
recharge areas is important to maintaining both water quantity and water quality
in navigable, jurisdictional waters of the U.S. TPWD recommends that by
considering the first three factors listed above in determining the jurisdiction of
isolated, non-navigable waters, the EPA and Corps of Engineers will help
maintain water quality and water quantity in navigable, jurisdictional waters that
are important to interstate commerce and recreation.
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List of attached photographs:
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Aerial photo showing typical coastal drainage pattern.

Color infrared aerial photo showing close-up of an 80-acre wetland
complex.

Typical emergent marsh.

Emergent marsh from photo #3 being drained to facilitate filling.
Typical marsh considered isolated and non-jurisdictional post
SWANCC.

Forested wetland just upstream of previously pictured marsh.
Typical sheet flow through and between coastal plain wetlands.
Typical coastal plain forested wetland.

Coastal slough connecting coastal forested wetlands and Armand
Bayou.

Forested wetland draining via sheet flow into tidal tributary of Armand
Bayou.

Forested wetlands typical of the coastal Brazos and Colorado River
valleys, connected via unmapped sloughs.

Carpenters Bayou.

Created wetland built to treat roadway runoff.





