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UNITED STATES DISTRICT COURT

for the
Eastern District of New York
Northern Great Kills Civic Association, Inc. )
Plaintiff )
V. ). Civil Action No.
The City of New York )
Defendant )

Summons in a Civil Action

To: (Defendant’s name and address)

The City of New York
City Hall
New York, New York 10007

A lawsuit has been filed against you.

Within 20_ days after service of this summons on you (not counting the day you received it), you must serve
on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of Civil Procedure. The
answer or motion must be served on the plaintiff’s attorney, whose name and address are:

Keri N. Powell
Earthjustice

116 John St., Suite 3100
New York, NY 10038

If you fail to do so, judgment by default will be entered against you for the relief demanded in the complaint. You also
must file your answer or motion with the court,

Name of clerk of court

Date:

Deputy clerk’s signature

(Use 60 days if the defendant is the United States or a United States agency, or is an officer or employee of the United States allowed 60 days by
Rule 12(a)(3).)




UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

)
Northern Great Kills Civic Association, Inc., )
)
Plaintiff, ) Civil Action No.

) - '
V. )
)
The City of New York, )
o )
Defendant. )
)

COMPLAINT
STATEMENT OF THE CASE

1. This is a citizen suit brought under section 7002(a)(1)(B) of the Resource
\ Conservation and Recovery Act (“RCRA”), 42 U.S.C. § 6972(a)(1)(B), to require defendant City
of New York (the “City”) to take all actions necessary to eliminate the imminent and substantial
endangerment to healtl; and the environment stemming from the historical and confinuing release
of toxic pollution from the»Brookﬁeld Avenue Landf(l;ll (“the Landfill”) ori Staten Island.
2. From 1966 to 1980, the City operated the Landfill as a municipal waste dump. In
the late 1970s, it was revealed that hazardous waste had been dumped in the Landfill illegally.
Because the Landﬁll was not designed for hazardous waste, it is unable to contain the toxic
- contamination. Each day,‘ approximately 95,000 gallons of contaminated water (“leachate™)
discharges from the Landfill into the surrounding community.

3. The City’s own studies confirm that the Landfill has contaminated and continues ’

to contaminate adjacent surface waters, groundwater, and sediment. This contamination poses

an imminent and substantial endangerment to health and the environment.




4. The City failed to comply with three separate administrative consent orders dating
back as far as 1985 requiring the City to remediate the Landfill site and abate the endangerment
to public health and the environment.

5. Plaintiff Northern Great Kills Civic Association (the “Association”) is a
membership organization that represents the concerns of families residing in the Northern Great
Kills community, located just across the street from the Landfill. Many of the Association’s
members own homes in the Northern Great Kills community and have lived there for decades.
For more than sixteen years, the Association and its members have worked with state and local
officials to obtain remediation of the Landfill, to no avail. The City’s longstanding failure to
abate the endangerment posed by the Landfill’s past and present i)ollutant discharges harms the
Association’s members. To redress this harm, the Association seeks injunctive relief, as

- provided by section 7002 of RCRA, 42 U.S.C. § 6972.

JURISDICTION AND VENUE

6. This Court has jurisdiction over the subject matter of this action pursuant to
section 7002(a)(1)(B) of RCRA, 42 U.S.C. § 6972(a)(1)(B), and pursuant to 28 U.S.C, § 1331
(federal question). Section 7002(a)(1)(B) of RCRA, 42 U.S.C. § 6972(a)(1)(B), authorizes
citizens to bring suit “against any person . . . who has contributed or who is contributing to the
past or present handling, storage, treatment, transportation, or disposal of any solid or hazardous
waste which may present an imminent and substantial endangerment to health or the
environment.” Section 7002(a) of RCRA, 42 U.S.C. § 6972(a), empowers the Court to compel
any person referred to in paragraph (1)(B) “to take such . . . action as may be necessary” to

eliminate the endangerment.




7. On June 26, 2008, plaintiff gave notice of the endangerment by registered mail as
required by section 7002(b)(2)(A) of RCRA, 42 U.S.C. § 6972(b)(2)(A) to the Administrator of
the U.S. Environmental Protection Agency (“U.S. EPA”), the Governor of New York State, the
Commissioner of the New York State Department of Environmental Conservation (“NYS
DEC?), the Mayor of the City of New York, the Commissioner of the New York City
Department of Environmental Protection (“NYC DEP”), and the Commissioner of the New York
City Department of Sanitation (“N'YC DOS™). The notice is appended hereto as Attachment 1.

8. In accordance with section 7002(b)(2)(A) of RCRA, 42 U.S.C. § 6972(b)(2)(A),
more than 90 days have passed since notice was served on the U.S. EPA Administrator, the State
of New York, and the City. U.S. EPA has not taken any of the actions described in section
7002(b)(2)(B)(1)-(iv) of RCRA, 42 U.S.C. § 6972(b)(2)(B)(i)-(iv). The State has not taken any
of the actions described in Section 7002(b)(2)(C)(i)-(iii) of RCRA, 42 U.S.C. § 6972(b)(2)(C)(i)-
(). |

9. Venue is proper in the Eastern District of New York pursuant to section 7002(a)
of RCRA, 42 U.S.C. § 6972(a), because it is the “district in which . . . the alleged endangerment
may occur.”

PARTIES
Plaintiff

10.  Plaintiff Northern Great Kills Civic Association, Inc. is a not-for-profit
membership organization incorporated under the laws of the State of New York.

11.  The Association’s members reside in the neighiaorhood adjacent to the Landfill,

some directly across the street. The City’s past and present discharges from the Landfill, and

defendant’s failure to eliminate the risk from contamination of the surrounding soil, water, and
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15. In 1998, the NYC DEP issued a remedial investigation report (1998 Report™)
describing the nature and extent of contamination from the Landfill and assessing the hazards to
human health and the environment that may be attributable to site-related contaminants.

16.  The 1998 Report explains that the northern tidal marsh portion of the Landfill is
part of Fresh Kills, a significant Fish and Wildlife Habitat, as designated by New York State’s
Coastal Management Program (“CMP”). (1998 Report at 9.) The CMP assigned the area the
highest significance value of the five “Significant Habitats” on the north and west side of Staten
Island. (Id.) It was awarded a high score on the species vulnerability category due to its use as a
wintering area by the northern harrier (threatened) and long-eared owl, and as a nesting area by
the barn owl (special concern species). (Id.)

17.  Tidal portions of Richmond Creek are classified by the State of New York as
class “SC”, meaning that they should be suitable for fish propagation and survival. (1998 Report
at 2-8.) The State’s “best use” designation for these waters is fishing. (Jd) Class SC waters are
also meant to be suitable for primary contact recreation such as swimming. (6 NYCRR §
701.10.)

18.  From 1966 to 1980, DOS operated the Landfill as a municipal solid waste dump.
(1998 Report at 2-3.) Approximately 130 acres of this 272-acre site have been used for the
disposal of municipal solid waste. (/d.)

19.  In 1982, after Landfill operation ceased, testimony before the New York State
Select Committee on Crime indicated that from 1974 through 1980, liquid industrial and
hazardous waste material were illegally dumped at several New York City landfills, including
the Brookfield Avenue Landfill. (1998 Report at 2-3.) According to that testimony, materials

disposed of included waste oil, sludges, metal plating wastes, lacquers, and solvents. 1d)




Testimony further revealed that volumes disposed of ranged from 11,000 to 55,000 gallons per
week in 1974. (Id.) In 1978, volumes ranged up to 50,000 gallons per night, with the Brookfield
Avenue Landfill identified as the primary disposal point. (Id. at 2-4.) Contaminants such as
cyanide, dichlorobenzene, dioctylphthalate, naphthalene, ethyl benzene, toluene, xylene, and
alkyl phenol potentially were disposed of at the Landfill. (/d.)

Impacts on Public Health and the Environment

20.  The City’s 1998 Report confirms that the Landfill is a significant source of
contamination to Richmond Creek. (1998 Report at 8.) Specifically, the City’s investigation
revealed that the Landfill discharges approximately 95,000 gallons of toxic leachate each day,
most of which is discharged into Richmond Creek and associated wetlands. (Id. at5.) This
leachate. causes numerous water quality standard violations in Richmond Creek, including
violations of standards set for copper, lead, zinc, total cyanide, nickel, mercury, and the
pesticides DDD, DDE, gamma-BHC, heptachlor, aldrin, dieldrin, and endrin. (Id. at 8.)
Ammonia discharged from the Landfill has resulted in exceedances of federal criteria at four of
eight surface water sample locations. (Id.)

21.  The 1998 Report also confirms that the sediment in the Richmond Creck segment
adjacent to the Landfill contains significant levels of contamination. (1998 Report at 8.) The
report states that the contaminants in the sediments exceeding standards and to which the
Landfill is believed to have contributed include a variety of semi-volatile organic chemicals,
pesticides, PCBs, iron, nickel, lead, copper, zinc, and Iﬁercury. d)

22.  The 1998 Report concludes that contaminants found in sediment and surface
water have the potential to pose high risk to certain ecological receptors. (1998 Répon at 12.)

Organisms living in sediment on the creek bottom and in the surrounding wetlands (known as




“benthos™) are the most at risk, primarily due to arsenic, copper, lead, mercury, chlordane, and
PCBs in sediment. (Id.)

23.  The 1998 Report also indicates that the Landfill is responsible for shallow
groundwater contamination extending to Richmond Creek. (1998 Report at 5.) The
groundwater was found to exceed state standards for thirteen volatile organic compounds,
seventeen semi-volatile organic compounds, eight pesticides, two PCBs, and thirteen metals.
(ld)

24.  With respect to air pollution, the City’s 1998 Report documents that the Landfill
is a significant source of methane-related compounds and possibly benzene. (1998 Report at 7.)

25.  In September 2005, the City finalized a supplemental Remedial Investigation
Report (the “2005 Report”) further documenting the impacts of Landfill contamination on
Richmond Creek and associated wetlands. This report states that there is “the potential for both
acute and chronic unacceptable carcinogenic and adverse non-carcinogenic health effects to both
adults and children due to ingestion and dermal exposure to contaminated sediment, surface
water, finfish and shellfish from Richmond Creek.” (2005 Report at ES-9.)

26.  The 2005 Report further documents that the Landfill is a source of contamination
of surface water, sediment, and aquatic life. With respect to aquatic life, the report documents
that biological tissue samples contained 4-4’-DDD, 4-4’-DDE, Aroclor-1254, copper, and
mercury. (2005 Report at ES-5.) "I"he report concludes that the Landfill is a source of the
contaminants found in the biota. (/d. at ES-6.) The report also explains that the consumption of

contaminated fish serving as prey poses a risk to osprey and great blue herons. (/d. at ES-1 1)




The City’s Long‘standing Failure to Remediate the Landfill

27. In 1985, NYS DEC and NYC DOS agreed to an administrative consent order
directing the City to remediate the Landfill. The City failed to comply with the 1985 order.

28. In1990, NYS DEC and NYC DOS agreed to a new administrative consent order.
The City also failed to comply with the 1990 order.

29. In1992, NYS DEC and NYC DEP superseded the first two administrative
consent orders with a third administrative consent order (the “1992 Order””), which established a
timetable for completion of remediation. As proof of its commitment to implement the 1992
order, the City agreed, inter alia, to pay stipulated penalties for any non-compliance with the
order’s milestone dates.

30.  Pursuant to the 1992 Order, the City retained consultants who conducted the
studies described above in paragraphs 15-26 to determine the extent of contamination at and
around the Landfill. The City also assessed the feasibility and effectiveness of potential
remedies.

31.  InMarch 2002, NYS DEC issued a Record of Decision (“2002 ROD”) presenting
the selected remedy for what it refers to as “Operable Unit #1” of the Landfill, which is defined
as the portion of the site on which the Landfill itself is located. (2002 ROD at 1.)

32.  The 2002 ROD declares that the selected remedy is designed “to address the
significant threat to human health and/or the environment created by the presence of hazardous
waste at the Brookfield Avenue Landfill.” (2002 ROD at 1.) It goes on to specify that there is “a
significant threat to human health associated with ingestion of surface soil, ingestion of shallow
groundwater, inhalation of volatile organics from shallow groundwater, and ingestion of shellfish

from Richmond Creek.” (/d.) It further specifies that there is “a significant environmental threat




associated with the impacts of chlordane, arsenic, copper, lead, and mercury to Richmond
Creek.” (Id)

33.  The remedy specified in the 2002 ROD involves capping the landfill, active gas
collection and treatment, leachate collection and treatment, surface water collection,
minimization of encroachment into freshwater and tidal wetlands, installation of a barrier wall,
institutional controls including deed restrictions to supplement engineering controls, and
initiation of a long term moMtoﬁng program to ensure thét the contained hazardous waste does
not leave the site. (2002 ROD at 1.)-

34.  InMarch 2007, NYS DEC issued a ROD (“2007 ROD”) presenting the selected
remedy for what it refers to as “Operable Unit #2” of the Landfill, defined as the Landfill’s
impacts on Richmond Creek. The 2007 ROD declares that “[a]ctual or threatened release of
hazardous waste constituents from the Brookfield Avenue Landfill Site will be addressed by
implementing” the remedy identified in the 2002 ROD. (2007 ROD, Declaration Statement). It
additionally requires the implementation of certain institutional controls (e.g., prohibition on use
of groundwater for potable purposes) and monitoring. (Id. at 20-21.)

35.  InJune of 2007, the City released a Request for Proposals to eligible contractors
for implementation of the 2002 ROD.

36.  Upon information and belief, the City awarded a contract for remediation of the
Landfill on September 6, 2007. However, the City has not authorized the contractor to begin
work.

37.  Upon information and belief, in January of 2008, officials from the NYC DEP

and the NYS DEC informed members of the Citizens’ Advisory Committee, a group of iocal




residents and others set up to oversee implementation of the 1992 Order, that progress toward
implementing the remedy for the Landfill had stalled due to lack of funding,

38.  To date, work on remediating the Landfill has not commenced.

39.  Upon information and belief, though the City routinely missed deadlines set forth
in the 1992 Order and has never commenced remediation of the Landfill, no penalty payments
have been assessed against the City pursuant to the Order.

CLAIM FOR RELIEF

40.  Plaintiff realleges and incorporates by reference the herein preceding paragraphs.

41.  Pursuant to 42 U.S.C. § 6903(15), the City is a “person” subject to the citizen suit
provisions of RCRA, 42 U.S.C. § 6972.

42.  The City has contributed or is contributing to the past or present handling,
storage, treatment, transportation or disposal of solid or hazardous waste which may present an
imminent and substantial endangerment to health and/or the environment within the meaning of
section 7002(a)(1)(B) of RCRA, 42 U.S.C. § 6972(a)(1)(B).

43.  Plaintiffs interests and those of its members are being harmed and will continue
to be harmed by the endangerment and by the City’s failure to abate the endangerment, unless
the Court grants the relief so{Jght herein. |

RELIEF REQUESTED

WHEREFORE, Plaintiff respectfully requests this Court to enter a judgment:

A. Declaring that there exists or may exist an imminent and substantial
endangerment to public health and the environment caused by the City’s past and present
handling, storage, treatment, transportation and/or disposal of solid or hazardous waste with

respect to contamination emanating from the Landfill;

10




B. Ordering the City to take all such actions as may be necessary to eliminate any
such endangerment, including implementing the remedies agreed to by the City in the 2002 and
2007 RODs.

C. Establishing a timetable for the City’s remediation of the Landfill and appointing
a special master to oversee the City’s compliance with that timetable.

D. Ordering the City to pay Plaintiff’s reasonable attorneys’ fees, expert witness
fees, and costs incurred in prosecuting thi; action; and

E. Ordering such other relief as the Court may deem just and proper.

Dated: October 14, 2008

Respectfully submitted,

%WWM

Keri N. Powell (KP 7202)

Deborah Goldberg (DG 9285)

Earthjustice

116 John Street, Suite 3100

New York, NY 10038

Telephone: (212) 791-1881

Fax: (212) 791-0839

Email: kpowell@earthjustice.org
dgoldberg@earthjustice.org

ATTORNEYS FOR PLAINTIFF
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Attachment 1




T E BOZEMAN, MONTANA DENVER, COLORADO HONOLULU, HAWAI
INTERNATIONAL  JUNEAU, ALASKA NEW YORK, NEW YORK OAKLAND, CALIFORNIA

SEATTLE, WASHINGTON TALLAHASSEE, FLORIDA WASHINGTON, D.C.

Thursday, June 26, 2008

BY REGISTERED MAIL. RETURN RECEIPT REQUESTED
AND FACSIMILE

The Honorable Michael R. Bloomberg
Mayor of the City of New York

City Hall

New York, New York 10007

Fax: (212) 788-2460

Michael A. Cardozo

Corporation Counsel of the City of New York
100 Church Street

New York, New York 10007

Fax: (212) 788-0367

Commissioner Emily Lloyd ‘

New York City Department of Environmental Protection
59-17 Junction Boulevard

Flushing, New York 11373

Fax: (718) 595-3525

Commissioner John J. Doherty

New York City D?anment of Sanitation
346 Broadway, 10™ Floor

New York, New York 10013

Fax: (212) 385-2560

Re:  Notice of Intent to Sue Under Section 7002(a)(1)(B) of the Resource
Conservation and Recovery Act, 42 U.S.C. § 6972(a)(1)(B)

Dear Mayor Bloomberg, Mr. Cardozo, Ms. Lloyd and Mr. Doherty:

Pursuant to section 7002(a)(1)(B) of the Resource Conservation and Recovery Act
(“RCRA™), 42 U.S.C. § 6972(a)(1)(B), Earthjustice, on behalf of their client Northern Great
Kills Civic Association (“the Association”), hereby notifies you of their intent to sue the City of
New York (“the City”), the New York City Department of Environmental Protection (“DEP”),
and the New York City Department of Sanitation (“DOS”) for the abatement of an imminent and
substantial endangerment to health and the environment in connection with the illegal disposal of
hazardous wastes at the Brookfield Avenue Landfill (“the Landfill”’) on Staten Island in New
York City.

8 WHITEHILL PLACE COLD SPRING, NEW YORK 10518
T: 845.265.2445 F:. 845.265.2445 W: www.earthjustice.org




Brookfield Avenue Landfill RCRA Notice Letter Page 2 of 4

From approximately 1974 through 1980, industrial hazardous wastes were disposed of
illegally at the Landfill, including waste oil, sludge, pesticides, metal plating wastes, lacquers
and solvents. Estimates of the volume of hazardous waste disposed of range from 10,000 gallons
a week to as much as 50,000 gallons a day at times. As a result of this illegal disposal, the
Landfill now discharges approximately 95,000 gallons of contaminated water each day into
groundwater and surface water bodies, including Richmond Creek and associated wetlands, and
the Upper Glacial and Cretaceous aquifers. These toxic discharges contribute to numerous
surface water quality violations in Richmond Creek, including standards for tetrachloroethene,
copper, lead, zinc, total cyanide, nickel, mercury and a number of pesticides including DDD,
DDE, BHC, heptachlor, aldrin, and endrin. As concluded by the New York State Department of
Environmental Conservation (“DEC”), hazardous waste migrating from the site poses a
significant threat to human health associated with ingestion of surface soil, ingestion of shallow
groundwater, inhalation of volatile organics from shallow groundwater, and ingestion of shellfish
from Richmond Creek. Likewise, the DEC confirms that discharges of chlordane, arsenic,
copper, lead, and mercury to Richmond Creek and associated water bodies pose a significant
environmentall threat. See DEC Record of Decision, Brookfield Avenue Landfill Site (March
2002)at 1, 6. '

At the time of the illegal dumping of toxic waste, the Landfill was owned by the City and
operated by the DOS. The City continues to own the property, but the Landfill site is now
managed by the DEP.

- Though administrative consent orders negotiated between the New York State DEC and
the DOS in 1985 and again in 1990 required that the Landfill be cleaned up, the DOS ignored
both orders. The community’s hope was restored in 1992 when the DEC negotiated a new
consent order with the DEP. Unfortunately, progress toward remediating the site under this third
consent decree has been plagued by repeated delays. It took an entire decade, until March 2002,
for the DEC and DEP to complete a Record of Decision detailing the selected remedy for the
site. It took another four years, until May 2006, for the DEP and DEC to agree to a “Remedial
Action Design Plan.” Though the DEP solicited bids for the cleanup in June 2007, community
representatives recently were informed that no bids have been accepted and that progress toward
commencing a cleanup has stalled due to a funding shortfall. Thus, sixteen years after the most
recent administrative consent order and nearly thirty years after the City first became aware of
toxic waste dumped at the Landfill, the site remains unremediated. Community residents have
no reason to believe that cleanup activities will commence any time in the near future.

Section 7002(a)(1)(B) of RCRA, 42 U.S.C. § 6972(a)(1)(B), allows affected citizens to
bring suit against:

against any person, . . . including any past or present generator,
past or present transporter, or past or present owner or operator of
a treatment, storage, or disposal facility, who has contributed or
who is contributing to the past or present handling, storage,
treatment, transportation, or disposal of any solid or hazardous

I Available online at http://www.dec.ny.gov/docs/remediation_hudson pdf/rod243006.pdf.
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~ waste which may present an imminent and substantial
endangerment to health or the environment.

The Northern Great Kills Civic Association believes that hazardous waste disposed of at the
Landfill and migrating into adjacent water bodies presents an imminent and substantial
endangerment to health and the environment. Nearly thirty years after New York City officials
discovered that hazardous waste was illegally disposed of at the Landfill, the City and its
agencies have failed to fulfill their obligation to take the actions necessary to abate this ongoing
and substantial endangerment.

The suit will be filed in the United States District Court for the Eastern District of New
York and will seek abatement of the imminent and substantial endangerment to health and the
environment caused by the Landfill. The Court will be asked, among other things, to order the -
City and its agencies to commence immediately with implementing the selected remedy
described in the March 2002 Record of Decision and to complete the remediation promptly.

The address of the Northern Great Kills Civic Association is P.O. Box 192, Staten Island,
New York, 10308. The Association’s President, Geri Kelsch, can be reached by telephone at
(718) 984-8385. The Association will file the lawsuit on behalf of their members, all of whom
reside in close proximity to the Landfill and suffer from the City’s failure to remediate the site.

If you have any questions about the issues raised in this letter or wish to discuss its
contents with us, please contact Keri Powell at the address and phone number listed below. We
request that if you wish to discuss this matter before the complaint is filed, you contact us as
quickly as possible. We intend to file the complaint shortly after the expiration of the 90-day
notice period stipulated by 42 U.S.C. § 6972(b)(2)(A) unless the City acts promptly and
adequately to abate the endangerment.

Respectfully,

Keri N. Powell A
Staff Attorney

Earthjustice

8 Whitehill Place

Cold Spring, New York 10516

(845) 265-2445

kpowell@earthjustice.org - .

Counsel for Northern Great Kills Civic
Association, Inc.
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cc (by certified mail):

Commissioner Pete Grannis ’ |

New York State Department of Environmental Conservation
625 Broadway

Albany, New York 12233

Deputy Commissioner Val Washington

Office of Remediation and Materials Management
625 Broadway :
Albany, New York 12233

The Honorable David A. Paterson
Governor of the State of New York
State Capitol

Albany, New York 12224

Stephen L. Johnson

Administrator

U.S. Environmental Protection Agency
Ariel Rios Bldg

1200 Pennsylvania Ave NW
Washington, D.C. 20460

Alan J. Steinberg

Regional Administrator

U.S. Environmental Protection Agency, Region 2
290 Broadway

New York, New York 10007-1866
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