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SUMMARY: On September 15, 1997, EPA adopted new source
performance standards (NSPS) and emissions guidelines (EG) for
hospital/medical/infectious waste incinerators (HMIWI). The
NSPS and EG were established under Sections 111 and 129 of the
Clean Air Act (CAA or Act). 1In a response to a suit filed by
the Sierra Club and the Natural Resources Defense Council
(Sierra Club), the U.S. Court of Appeals for the District of
Columbia Circuit (the Court) remanded the HMIWI regulations on
March 2, 1999, for further explanation of EPA’s reasoning in
determining the minimum regulatory “floors” for new and existing
HMIWI. The HMIWI regulations were not vacated and were fully
implemented by September 2002. On February 6, 2007, we
published our proposed response to the Court’s remand.

Following recent court decisions and receipt of public comments

regarding the proposal, we re-assessed our response to the



remand, and on December 1, 2008, we published another proposed
response and solicited public comments. This action promulgates
our response to the Court’s remand and also satisfies the CAA
Section 129 (a) (5) requirement to conduct a review of the
standards every 5 years.

DATES: The amendments to 40 CFR 60.32e, 60.33e, 60.36e, 60.37e,
60.38e, 60.39%9, Table 1A and 1B to subpart Ce, and Tables 2A and
2B to subpart Ce are effective as of [INSERT DATE 60 DAYS FROM
DATE OF PUBLICATION IN THE FEDERAL REGISTER]. The amendments to
40 CFR 60.17, 60.50c, 60.51c, 60.52c, 60.55c, 60.56c, 60.57c,
60.58c, and Tables 1A and 1B to subpart Ec are effective as of
[INSERT DATE 6 MONTHS FROM DATE OF PUBLICATION IN THE FEDERAL
REGISTER]. The incorporation by reference of certain
publications listed in the regulations is approved by the
Director of the Federal Register as of [INSERT DATE 6 MONTHS
FROM DATE OF PUBLICATION IN THE FEDERAL REGISTER].

ADDRESSES: EPA has established a docket for this action under
Docket ID No. EPA-HQ-OAR-2006-0534 and Legacy Docket ID No. A-
91-61. All documents in the docket are listed on the

www.regulations.gov web site. Although listed in the index,

some information is not publicly available, e.g., confidential
business information or other information whose disclosure is
restricted by statute. Certain other material, such as

copyrighted material, is not placed on the Internet and will be



publicly available only in hard copy form. Publicly available
docket materials are available either electronically through

www.regulations.gov or in hard copy at the EPA Docket Center,

EPA West, Room 3334, 1301 Constitution Ave., NW, Washington, DC.
The Public Reading Room is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal holidays. The telephone
number for the Public Reading Room is (202) 566-1744, and the
telephone number for the EPA Docket Center is (202) 566-1742.
FOR FURTHER INFORMATION CONTACT: Mr. Ketan D. Patel, Natural
Resources and Commerce Group, Sector Policies and Programs
Division (E143-03), Environmental Protection Agency, Research
Triangle Park, North Carolina 27711; telephone number: (919)
541-9736; fax number: (919) 541-3470; e-mail address:

patel.ketan@epa.gov.

SUPPLEMENTARY INFORMATION:

Organization of This Document. The following outline is

provided to aid in locating information in this preamble.

I. General Information

A. Does the final action apply to me?

B. Where can I get a copy of this document?

C. Judicial Review

IT. Background

IITI. Summary of the Final Rule and Changes Since Proposal
A. Remand Response

B. Clean Air Act Section 129 (a) (5) 5-Year Review Response
C. Other Amendments

D. Implementation Schedule for Existing

Hospital/Medical/Infectious Waste Incinerators
E. Changes to the Applicability Date of the 1997 New Source
Performance Standards
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Startup, Shutdown, and Malfunction Exemption
Summary of Major Comments and Responses

Applicability

Subcategorization

MACT Floor Approach

Emissions Limits

Monitoring

Emissions Testing

Alternatives to On-Site Incineration

Medical Waste Segregation

Startup, Shutdown, and Malfunction

Economic Impacts

Impacts of the Final Action for Existing Units

What are the primary air impacts?

What are the water and solid waste impacts?

What are the energy impacts?

What are the secondary air impacts?

What are the cost and economic impacts?
Impacts of the Final Action for New Units

What are the primary air impacts?

What are the water and solid waste impacts?

What are the energy impacts?

What are the secondary air impacts?

. What are the cost and economic impacts?

VII. Relationship of the Final Action to Section 112(c) (6) of

the Clean Air Act

VIII. Statutory and Executive Order Reviews
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. . . . — . . . . . . . . . . . . . . . .

A. Executive Order 12866: Regulatory Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation and Coordination with

Indian Tribal Governments

G. Executive Order 13045: Protection of Children from
Environmental Health and Safety Risks

H. Executive Order 13211: Actions That Significantly Affect
Energy Supply, Distribution or Use

I. National Technology Transfer Advancement Act

J. Executive Order 12898: Federal Actions to Address
Environmental Justice in Minority Populations and Low-Income
Populations

K. Congressional Review Act

1. General Information

A. Does the final action apply to me?




Regulated Entities. Categories and entities potentially

affected by the final action are those which operate
hospital/medical/infectious waste incinerators (HMIWI). The new
source performance standards (NSPS) and emissions guidelines

(EG) for HMIWI affect the following categories of sources:

NAICS Examples of potentially
Code regulated entities

Industry 622110 Private hospitals, other
622310 health care facilities,
325411 commercial research
325412 laboratories, commercial waste
562213 disposal companies, private
611310 wuniversities

Category

Federal 622110 Federal hospitals, other
Government 541710 health care facilities, public
928110 health service, armed services
State/local/ 622110 State/local hospitals, other
tribal 562213 health care facilities,
Government 611310 state/local waste disposal

services, state universities

This table is not intended to be exhaustive, but rather
provides a guide for readers regarding entities likely to be
affected by the final action. To determine whether your
facility would be affected by the final action, you should
examine the applicability criteria in 40 CFR 60.50c of subpart
Ec and 40 CFR 60.32e of subpart Ce. 1If you have any questions
regarding the applicability of the final action to a particular
entity, contact the person listed in the preceding FOR FURTHER

INFORMATION CONTACT section.

B. Where can I get a copy of this document?




In addition to being available in the docket, an electronic
copy of this final action will also be available on the
Worldwide Web (WWW) through the Technology Transfer Network
(TTN) . Following signature, a copy of the final action will Dbe
posted on the TTN’s policy and guidance page for newly proposed
or promulgated rules at the following address: www.epa.gov/ttn/
oarpg/. The TTN provides information and technology exchange in
various areas of air pollution control.

C. Judicial Review

Under Section 307 (b) (1) of the Clean Air Act (CAA or Act),
judicial review of this final rule is available only by filing a
petition for review in the U.S. Court of Appeals for the
District of Columbia Circuit (the Court) by [INSERT DATE 60 DAYS
FROM PUBLICATION IN THE FEDERAL REGISTER]. Under Section
307(d) (7) (B) of the CAA, only an objection to this final rule
that was raised with reasonable specificity during the period
for public comment can be raised during judicial review. CAA
Section 307(d) (7) (B) also provides a mechanism for EPA to
convene a proceeding for reconsideration, “[i]f the person
raising an objection can demonstrate to EPA that it was
impracticable to raise such objection within [the period for
public comment] or if the grounds for such objection arose after
the period for public comment (but within the time specified for

judicial review) and if such objection is of central relevance



to the outcome of the rule.” Any person seeking to make such a
demonstration to us should submit a Petition for Reconsideration
to the Office of the Administrator, Environmental Protection
Agency, Room 3000, Ariel Rios Building, 1200 Pennsylvania Ave.,
NW., Washington, DC 20460, with a copy to the person listed in
the preceding FOR FURTHER INFORMATION CONTACT section, and the
Associate General Counsel for the Air and Radiation Law Office,
Office of General Counsel (Mail Code 2344A), Environmental
Protection Agency, 1200 Pennsylvania Ave., NW., Washington, DC
20004. Moreover, under Section 307 (b) (2) of the CAA, the
requirements established by this final rule may not be
challenged separately in any civil or criminal proceedings
brought by EPA to enforce these requirements.
11. Background

Section 129 of the CAA, entitled “Solid Waste Combustion,”
requires EPA to develop and adopt new source performance
standards (NSPS) and emissions guidelines (EG) for solid waste
incineration units pursuant to CAA Sections 111 and 129.
Sections 111 (b) and 129(a) of the CAA (NSPS program) address
emissions from new HMIWI, and CAA Sections 111 (d) and 129(b) (EG
program) address emissions from existing HMIWI. The NSPS are
directly enforceable federal regulations, and under CAA Section
129 (f) (1) become effective 6 months after promulgation. Under

CAA Section 129(f) (2), the EG become effective and enforceable



as expeditiously as practicable after EPA approves a state plan
implementing the EG but no later than 3 years after such
approval or 5 years after the date the EG are promulgated,
whichever is earlier.

A HMIWI is defined as any device used to burn hospital
waste or medical/infectious waste. Hospital waste means
discards generated at a hospital, and medical/infectious waste
means any waste generated in the diagnosis, treatment, or
immunization of human beings or animals, in research pertaining
thereto, or in the production or testing of biologicals (e.g.,
vaccines, cultures, blood or blood products, human pathological
waste, sharps). As explained in EPA’s regulations,
hospital/medical/infectious waste does not include household
waste, hazardous waste, or human and animal remains not
generated as medical waste. A HMIWI typically is a small, dual-
chamber incinerator that burns on average about 800 pounds per
hour (lb/hr) of waste. Smaller units burn as little as 15 1lb/hr
while larger units burn as much as 3,700 1lb/hr, on average.

Incineration of hospital/medical/infectious waste causes
the release of a wide array of air pollutants, some of which
exist in the waste feed material and are released unchanged
during combustion, and some of which are generated as a result
of the combustion process itself. These pollutants include

particulate matter (PM); heavy metals, including lead (Pb),



cadmium (Cd), and mercury (Hg); toxic organics, including
chlorinated dibenzo-p-dioxins/dibenzofurans (CDD/CDF); carbon

monoxide (CO); nitrogen oxides (NOy); and acid gases, including
hydrogen chloride (HCl) and sulfur dioxide (SO»). In addition

to the use of pollution prevention measures (i.e., waste
segregation) and good combustion control practices, HMIWI are
typically controlled by wet scrubbers or dry sorbent injection
fabric filters (dry scrubbers).

Waste segregation is the separation of certain components
of the waste stream in order to reduce the amount of air
pollution emissions associated with that waste when incinerated.
The separated waste may include paper, cardboard, plastics,
glass, batteries, aluminum cans, food waste, or metals.
Separation of these types of wastes reduces the amount of
chlorine- and metal-containing wastes being incinerated, which
results in lower potential emissions of HC1l, CDD/CDF, Hg, Cd,
and Pb.

Combustion control includes the proper design,
construction, operation, and maintenance of HMIWI to destroy or
prevent the formation of air pollutants prior to their release
to the atmosphere. Test data indicate that as secondary chamber
residence time and temperature increase, emissions decrease.
Combustion control is most effective in reducing CDD/CDF, PM,

and CO emissions. The 2-second combustion level, which includes
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a minimum secondary chamber temperature of 1800°F and residence
time of 2 seconds, 1s considered to be the best level of
combustion control (i.e., good combustion) that is applied to
HMIWI. Wet scrubbers and dry scrubbers provide control of PM,

CDD/CDF, HCl, and metals, but do not influence CO or NOy and
have little impact on SO» at the low concentrations emitted by

HMIWTI. (See Legacy Docket ID No. A-91-61, item II-A-111; 60 FR
10669, 10671-10677; and 61 FR 31742-31743.)

The CAA sets forth a two-stage approach to regulating
emissions from incinerators. EPA has substantial discretion to
distinguish among classes, types and sizes of incinerator units
within a category while setting standards. In the first stage
of setting standards, CAA Section 129(a) (2) requires EPA to
establish technology-based emissions standards that reflect the
maximum levels of control EPA determines are achievable for new
and existing units, after considering costs, non-air quality
health and environmental impacts, and energy requirements
associated with the implementation of the standards. Section
129 (a) (5) then directs EPA to review those standards and revise
them as necessary every 5 years. In the second stage, Section
129 (h) (3) requires EPA to determine whether further revisions of
the standards are necessary in order to provide an ample margin
of safety to protect public health or to prevent (taking into

consideration costs, enerqgy, safety and other relevant factors)
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an adverse environmental effect. See, e.g., NRDC and LEAN v.

EPA, 529 F.3d 1077, 1079-80 (D.C. Cir. 2008) (addressing the
similarly required two-stage approach under CAA Sections 112 (d)
and (f), and upholding EPA’s implementation of same).

In setting forth the methodology EPA must use to establish
the first-stage technology-based NSPS and EG, CAA Section
129 (a) (2) provides that standards “applicable to solid waste
incineration units promulgated under Section 111 and this
Section shall reflect the maximum degree of reduction in
emissions of [certain listed air pollutants] that the
Administrator, taking into consideration the cost of achieving
such emissions reduction, and any non-air quality health and
environmental impacts and energy requirements, determines is
achievable for new and existing units in each category.” This
level of control is referred to as a “maximum achievable control
technology,” or MACT, standard.

In promulgating a MACT standard, EPA must first calculate
the minimum stringency levels for new and existing solid waste
incineration units in a category, generally based on levels of
emissions control achieved or required to be achieved by the
subject units. The minimum level of stringency is called the
MACT “floor,” and CAA Section 129(a) (2) sets forth differing
levels of minimum stringency that EPA’s standards must achieve,

based on whether they regulate new and reconstructed sources, or
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existing sources. For new and reconstructed sources, CAA
Section 129 (a) (2) provides that the “degree of reduction in
emissions that is deemed achievable [. . .] shall not be less
stringent than the emissions control that is achieved in
practice by the best controlled similar unit, as determined by
the Administrator.” Emissions standards for existing units may
be less stringent than standards for new units, but “shall not
be less stringent than the average emissions limitation achieved
by the best performing 12 percent of units in the category
(excluding units which first met lowest achievable emissions
rates 18 months before the date such standards are proposed or
30 months before the date such standards are promulgated,
whichever is later).”

The MACT floors form the least stringent regulatory option
EPA may consider in the determination of MACT standards for a
source category. EPA must also determine whether to control

7

emissions “beyond-the-floor,” after considering the costs, non-
air quality health and environmental impacts, and energy
requirements of such more stringent control. EPA made such MACT
floor and beyond-the-floor determinations and on September 15,
1997, adopted NSPS (40 CFR part 60, subpart Ec) and EG (40 CFR
part 60, subpart Ce) using this approach for entities which

operate HMIWI. The NSPS and EG are designed to reduce air

pollution emitted from new and existing HMIWI, including HCI,
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co, Pb, Cd, Hg, PM, CDD/CDF (total, or 2,3,7,8-tetrachlorinated

dibenzo-p-dioxin toxic equivalent (TEQ)), NOy, SOp, and opacity.

The 1997 NSPS apply to HMIWI for which construction began after
June 20, 1996, or for which modification began after March 16,
1998. The 1997 NSPS became effective on March 16, 1998, and
apply as of that date or at start-up of a HMIWI, whichever is
later. The 1997 EG apply to HMIWI for which construction began
on or before June 20, 1996, and required compliance by September
2002.

On November 14, 1997, the Sierra Club and the Natural
Resources Defense Council (Sierra Club) filed suit in the Court.
The Sierra Club claimed that EPA violated CAA Section 129 by
setting emissions standards for HMIWI that are less stringent
than required by Section 129 (a) (2); that EPA violated Section
129 by not including pollution prevention or waste minimization
requirements; and that EPA had not adequately considered the
non-air quality health and environmental impacts of the
standards.

On March 2, 1999, the Court issued its opinion in Sierra

Club v. EPA, 167 F.3d 658 (D.C. Cir. 1999). While the Court

rejected the Sierra Club’s statutory arguments under CAA Section
129, the Court remanded the rule to EPA for further explanation
regarding how EPA derived the MACT floors for new and existing

HMIWI. Furthermore, the Court did not vacate the regulations,
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and the regulations have remained in effect during the remand.
On February 6, 2007, EPA proposed a response to the HMIWI
remand. The proposed response was based on a reassessment of
information and data that were available at the time of
promulgation in 1997, in light of the EPA’s understanding of the

Court’s rulings in the Sierra Club, National Lime Association

(NLA) II, Cement Kiln Recycling Coalition (CKRC) and other cases

discussed in our 2007 proposal notice. The proposed response
would have revised some of the emissions limits in both the NSPS
and EG. Relative to the NSPS, the emissions limits for CO, Pb,
Cd, Hg, PM, and CDD/CDF would have been revised. Relative to
the EG, the emissions limits for HC1l, Pb, Cd, and CDD/CDF would
have been revised. EPA believed that the revised emissions
limits proposed in February 2007 as a result of its response to
the remand could be achieved with the same emissions control
technology currently used by HMIWI to meet the 1997 rule.

On December 1, 2008, EPA re-proposed its response to the
Court’s remand. EPA’s decision to re-propose was based on a
number of factors, including further rulings by the U.S. Court
of Appeals that were issued after our 2007 proposal was
published. 1In addition, public comments regarding the 2007
proposal raised issues that, upon further consideration, we
believed would best be addressed through a re-proposal. One

issue regarded the use of emissions limits included in state
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regulations and state-issued permits as surrogates for estimated
actual emissions limitations achieved. Another issue regarded
EPA’s previous reliance on control technology performance as the
sole indicator of HMIWI performance in making MACT floor
determinations, which did not necessarily account for other
factors that affect emissions (e.g., waste mix, combustion
conditions) .

As mentioned above, every 5 years after adopting a MACT
standard under Section 129, CAA Section 129 (a) (5) requires EPA
to review and, 1f appropriate, revise the incinerator standards.
In addition to responding to the Court’s remand, today’s final
action constitutes the first 5-year review of the HMIWI
standards.

I11. Summary of the Final Rule and Changes Since Proposal

A. Remand Response

Today’s final response to the remand revises the December
2008 proposed emissions limits for both the NSPS and EG. The
emissions limits are being revised in response to a public
comment on the December 2008 re-proposal, which requested that
EPA adjust the statistical approach used to account for
variability in the data and consider the distribution of the
emissions data in determining the MACT floor emissions limits.
The revised statistical approach results in generally higher

limits compared to the December 2008 re-proposal. (See section
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IV.C.6 of this preamble for further information about this
revised approach.) We expect most sources should be able to
meet the revised limits using control technology already
available to the industry (e.g., wet scrubbers, dry scrubbers,
or some combination of these controls). (See section IV.C.2 of
this preamble for further information.) Similar to the 2008 re-
proposal, the emissions limits in today’s final action do not
include percent reduction alternative standards, as discussed
further in section IV.D.4 of this preamble.

Table 1 of this preamble summarizes the NSPS emissions
limits being promulgated in this action in response to the Court

remand for new HMIWI.

TABLE 1. SUMMARY OF EMISSIONS LIMITS PROMULGATED IN RESPONSE TO
THE REMAND FOR NEW HMIWI

Pollutant (units) Unit Sizel Final Remand
Response Limit2
HCl (ppmv) L 5.1
M 7.7
S 15
CO (ppmv) L 11
M 1.8
S 20
Pb (mg/dscm) L 0.00069
M 0.018
S 0.31
Cd (mg/dscm) L 0.00013
M 0.0098
S 0.017
Hg (mg/dscm) L 0.0013
M 0.0035
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S 0.014
PM (gr/dscf) L 0.0080

M 0.0095

S 0.029
CDD/CDF, total L 9.3
(ng/dscm) M 0.47

S 16
CDD/CDF, TEQ L 0.035
(ng/dscm) M 0.014

S 0.013
NOyx (ppmv) L 130

M, S 67
SO» (ppmv) L 1.0

M, S 1.4
Opacity (%) L, M, S 6.0

11, = Large (>500 1b/hr of waste); M = Medium (>200 to <500 1b/hr
of waste); S = Small (£200 1lb/hr of waste).

2711 emissions limits are reported as corrected to 7 percent
oxygen.

Table 2 of this preamble summarizes the emissions limits
being promulgated in this action in response to the Court remand
for existing HMIWI.

TABLE 2. SUMMARY OF EG EMISSIONS LIMITS PROMULGATED IN RESPONSE
TO THE REMAND FOR EXISTING HMIWI

Pollutant (units) Unit Final Remand
Sizel Response Limit2
HC1l (ppmv) L 6.6
7.7
S 44
SR 810
CO (ppmv) L 11
5.5
S, SR 20
Pb (mg/dscm) L 0.036
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0.018
S 0.31
SR 0.50
Cd (mg/dscm) L 0.0092
0.013
S 0.017
SR 0.11
Hg (mg/dscm) L 0.018
0.025
S 0.014
SR 0.0051
PM (gr/dscf) L 0.011
0.020
S 0.029
SR 0.038
CDD/CDF, total (ng/dscm) L 9.3
0.85
S 16
SR 240
CDD/CDF, TEQ (ng/dscm) L 0.054
M 0.020
S 0.013
SR 5.1
NOyx (ppmv) L 140
M, S 190
SR 130
SO» (ppmv) L 9.0
M, S 4.2
SR 55
Opacity (%) L, M, 6.0
S, SR

11, = Large (>500 1b/hr of waste); M = Medium (>200 to <500 1b/hr
of waste); S = Small (£200 1lb/hr of waste); SR = Small Rural
(Small HMIWI >50 miles from boundary of nearest SMSA, burning
<2,000 1lb/wk of waste).

2711 emissions limits are reported as corrected to 7 percent
oxygen.
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B. Clean Air Act Section 129 (a) (5) 5-Year Review Response

We are promulgating our response to the remand in Sierra
Club such that the revised MACT standards, reflecting floor
levels determined by actual emissions data, would be more
stringent than what we proposed in 2007 for both the remand
response and the 5-year review, with the exceptions noted and
discussed in sections IV.A. and IV.B of this preamble.
Consequently, we believe that our obligation to conduct a 5-year
review based on implementation of the 1997 emissions standards
will also be fulfilled through this action’s final remand
response, even as amended compared to the 2008 re-proposed
standards. This is supported by the fact that the revised MACT
floor determinations and emissions limits associated with the
remand response are based on performance data for the 57
currently operating HMIWI that are subject to the 1997
standards, and by the final rule’s accounting for non-technology
factors that affect HMIWI emissions performance, which the 2007
proposed remand response and S5-year review did not fully
consider. Thus, the final remand response more than addresses
the technology review’s goals of assessing the performance
efficiency of the installed equipment and ensuring that the
emissions limits reflect the performance of the technologies
required by the MACT standards. In addition, the final remand

response addresses whether new technologies and processes and
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improvements in practices have been demonstrated at sources
subject to the emissions limits. Accordingly, the remand
response in this final action fulfills EPA’s obligations
regarding the first 5-year review of the HMIWI standards and,
therefore, replaces the 2007 proposal’s 5-year review proposed
revisions.

C. Other Amendments

This final action puts forward the same changes based on
information received during implementation of the HMIWI NSPS and
EG that were proposed in 2007 and 2008. The changes proposed in
2007 included provisions allowing existing sources to use
previous emissions test results to demonstrate compliance with
the revised emissions limits; annual inspections of air
pollution control devices (APCD); a one-time visible emissions
test of ash handling operations; CO continuous emissions
monitoring systems (CEMS) and bag leak detection systems for new
sources; and several approved monitoring alternatives. The 2008

proposal included changes regarding requirements for NOy and SO»

emissions testing for all HMIWI; performance testing
requirements for small rural HMIWI; monitoring requirements for
HMIWI that install selective non-catalytic reduction (SNCR)

technology to reduce NOy emissions; and procedures for test data

submittal. The changes included in this final action include

revised provisions regarding waste segregation and removal of
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exemptions regarding startup, shutdown, and malfunction (SSM).
The removal of SSM exemptions is discussed in section III.F of
this preamble. The performance testing and monitoring
amendments, electronic data submittal provisions, waste
segregation amendments, and miscellaneous other amendments are
summarized in the following sections.
1. Performance Testing and Monitoring Amendments

The amendments require all HMIWI to demonstrate initial

compliance with the revised NOy and SOp emissions limits. The

1997 standards did not require testing and demonstration of

compliance with the NOy and SO» emissions limits. In addition
to demonstrating initial compliance with the NOy and SO»

emissions limits, small rural HMIWI are required to demonstrate
initial compliance with the other seven regulated pollutants’
emissions limits and the opacity standard. Under the 1997
standards, small rural HMIWI were required to demonstrate only
initial compliance with the PM, CO, CDD/CDF, Hg, and opacity
standards. Small rural HMIWI also are required to determine
compliance with the PM, CO, and HCl emissions limits by
conducting an annual performance test. On an annual basis,
small rural HMIWI are required by the 1997 standards to
demonstrate compliance with the opacity limit. The amendments
allow sources to use results of their previous emissions tests

to demonstrate initial compliance with the revised emissions
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limits as long as the sources certify that the previous test
results are representative of current operations. Only those
sources who could not so certify and/or whose previous emissions
tests do not demonstrate compliance with one or more revised
emissions limits would be required to conduct another emissions
test for those pollutants. (Note that most sources were already
required under the 1997 standards to test for HC1l, CO, and PM on
an annual basis, and those annual tests are still required.)

The amendments require, for existing HMIWI, annual
inspections of scrubbers, fabric filters, and other air
pollution control devices that may be used to meet the emissions
limits. The amendments require a visible emissions test of the
ash handling operations using Method 22 in appendix A-7 of this
part to be conducted during the next performance test. For new
HMIWI, the amendments require CO CEMS; bag leak detection
systems for fabric-filter controlled units; annual inspections
of scrubbers, fabric filters, and other air pollution control
devices that may be used to meet the emissions limits; and
Method 22 visible emissions testing of the ash handling
operations to be conducted during each compliance test. For
existing HMIWI, use of CO CEMS is an approved option, and
specific language with requirements for CO CEMS is included in
the amendments. For new and existing HMIWI, use of PM, HCI,

multi-metals, and Hg CEMS, and integrated sorbent trap Hg
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monitoring and dioxin monitoring (continuous sampling with
periodic sample analysis) also are approved options, and
specific language for those options is included in the

amendments. HMIWI that install SNCR technology to reduce NOy

emissions are required to monitor the reagent (e.g., ammonia or
urea) injection rate and secondary chamber temperature.
2. Electronic Data Submittal

The EPA must have performance test data to conduct
effective S5-year reviews of CAA Section 129 standards, as well
as for many other purposes, including compliance determinations,
development of emissions factors, and determining annual
emissions rates. In conducting 5-year reviews, EPA has found it
burdensome and time-consuming to collect emissions test data
because of varied locations for data storage and varied data
storage methods. One improvement that has occurred in recent
years 1s the availability of stack test reports in electronic
format as a replacement for burdensome paper copies.

In this action, we are taking a step to improve data
accessibility. HMIWI have the option of submitting to an EPA
electronic database an electronic copy of annual stack test
reports. Data entry will be through an electronic emissions
test report structure used by the staff as part of the emissions
testing project. The electronic reporting tool (ERT) was

developed with input from stack testing companies who generally
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collect and compile performance test data electronically. The
ERT is currently available, and access to direct data submittal

to EPA’s electronic emissions database (WebFIRE) will become

available December 31, 2011.1

Please note that the option to submit source test data
electronically to EPA will not require any additional
performance testing. In addition, when a facility elects to
submit performance test data to WebFIRE, there will be no
additional requirements for data compilation. Instead, we
believe industry will benefit from development of improved
emissions factors, fewer follow-up information requests, and
better regulation development, as discussed below. The
information to be reported is already required in the existing
test methods and is necessary to evaluate the conformance to the
test method. One major advantage of electing to submit source
test data through the ERT is to provide a standardized method to
compile and store all the documentation required to be reported
by this rule. Another important benefit of submitting these
data to EPA at the time the source test is conducted is that it
will substantially reduce the effort involved in data collection
activities in the future. Specifically, because EPA would

already have adequate source category data to conduct residual

1 See http://cfpub.epa.gov/oarweb/index.cfm?action=fire.main,
http://www.epa.gov/ttn/chief/ert/ert tool.html
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risk assessments or technology reviews, there would be fewer
data collection requests (e.g., CAA Section 114 letters). This
results in a reduced burden on both affected facilities (in
terms of reduced manpower to respond to data collection
requests) and EPA (in terms of preparing and distributing data
collection requests). Finally, another benefit of electing to
submit these data to WebFIRE electronically is that these data
will greatly improve the overall quality of the existing and new
emissions factors by supplementing the pool of emissions test
data upon which the emissions factor is based and by ensuring
that data are more representative of current industry
operational procedures. A common complaint we hear from
industry and regulators is that emissions factors are outdated
or not representative of a particular source category.

Receiving most performance tests will ensure that emissions
factors are updated and more accurate. In summary, receiving
test data already collected for other purposes and using them in
the emissions factors development program will save industry,
state/local/tribal agencies, and EPA time and money.

The electronic data base that will be used is EPA’s
WebFIRE, which is a web site accessible through EPA’s TTN. The
WebFIRE web site was constructed to store emissions test data
for use in developing emissions factors. A description of the

WebFIRE data base can be found at
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http://cfpub.epa.gov/ocarweb/index.cfm?action=fire.main. The ERT
will be able to transmit the electronic report through EPA’s
Central Data Exchange (CDX) network for storage in the WebFIRE
data base. Although ERT is not the only electronic interface
that can be used to submit source test data to the CDX for entry
into WebFIRE, it makes submittal of data very straightforward
and easy. A description of the ERT can be found at
http://www.epa.gov/ttn/chief/ert/ert tool.html. The ERT can be
used to document stack tests data for various pollutants

including PM (EPA Method 5 of appendix A-3), SOp (EPA Method 6
or 6C of appendix A-4), NOyx (EPA Method 7 or 7E of appendix A-

4), CO (EPA Method 10 of appendix A-4), Cd (EPA Method 29 of
appendix A-8), Pb (Method 29), Hg (Method 29), and HC1l (EPA
Method 26A of appendix A-8). Presently, the ERT does not handle
dioxin/furan stack test data (EPA Method 23 of appendix A-7),
but the tool is being upgraded to handle dioxin/furan stack test
data. The ERT does not currently accept opacity data or CEMS
data.
3. Waste Segregation

The amendments revise the waste management plan provisions
for new and existing HMIWI. Commenters on the 2008 re-proposal
recommended that EPA minimize or eliminate from the HMIWI waste
stream any plastic wastes, Hg and other hazardous wastes (e.g.,

Hg-containing dental waste, Hg-containing devices),
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pharmaceuticals, and confidential documents and other paper
products that could be shredded and recycled. One commenter
recommended that EPA take action to regulate emissions of
polychlorinated biphenyls (PCBs) and polycyclic organic matter
(POM) from HMIWI. To address the various commenters’ concerns,
the waste management plan provisions in §§$60.35e and 60.55c are
revised to promote the segregation of the aforementioned wastes.
(See section IV.H of this preamble for further information about
the change to waste management plan provisions.)
5. Miscellaneous Other Amendments

The amendments revise the definition of “Minimum secondary

chamber temperature” to read “Minimum secondary chamber

temperature means 90 percent of the highest 3-hour average

secondary chamber temperature (taken, at a minimum, once every
minute) measured during the most recent performance test
demonstrating compliance with the PM, CO, and dioxin/furan
emissions limits.”

The amendments add definitions for “Bag leak detection

”

system,” “commercial HMIWI,” and “minimum reagent flow rate.”

“Bag leak detection system” is defined to mean “an instrument

that is capable of monitoring PM loadings in the exhaust of a
fabric filter in order to detect bag failures,” and examples of

such a system are provided. “Commercial HMIWI” is defined to

mean “a HMIWI which offers incineration services for
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hospital/medical/infectious waste generated offsite by firms

unrelated to the firm that owns the HMIWI.” “Minimum reagent

flow rate” is defined to mean “90 percent of the highest 3-hour
average reagent flow rate at the inlet to the selective
noncatalytic reduction technology (taken, at a minimum, once
every minute) measured during the most recent performance test

demonstrating compliance with the NOy emissions limit.”

The amendments require HMIWI to submit, along with each
test report, a description, including sample calculations, of
how operating parameters are established during the initial
performance test and, if applicable, re-established during
subsequent performance tests.

To provide greater clarity, the amendments also include
averaging times and EPA reference test methods in the emissions
limit tables for existing and new sources. It should be noted
that the averaging times and EPA reference test methods added to
the emissions limits tables are not new requirements but simply
a restating of requirements presented elsewhere in the HMIWI
regulations. Also, the inclusion of these additional table
columns should not be interpreted as reopening the 1997
standards themselves.

The amendments also incorporate by reference two
alternatives to EPA reference test methods (ASME PTC 19.10-1981

and ASTM D6784-02) to provide HMIWI with greater flexibility in
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demonstrating compliance. These alternative methods are
described in greater detail in section VIII.I of this preamble
and were first presented in the preamble to the December 1, 2008
re-proposal.

D. Implementation Schedule for Existing

Hospital/Medical/Infectious Waste Incinerators

Under the amendments to the EG, and consistent with CAA
Section 129, revised state plans containing the revised existing
source emissions limits and other requirements in the amendments
will be due within 1 year after promulgation of the amendments.
That is, revised state plans have to be submitted to EPA on
[INSERT DATE 1 YEAR AFTER THE DATE OF PUBLICATION IN THE FEDERAL
REGISTER].

The amendments to the EG then allow existing HMIWI to
demonstrate compliance with the amended standards as
expeditiously as practicable after approval of a state plan, but
no later than 3 years from the date of such approval or 5 years
after promulgation of the revised standards, whichever is
earlier. Because many HMIWI will find it necessary to retrofit
existing emissions control equipment and/or install additional
emissions control equipment in order to meet the revised limits,
states may wish to consider providing the maximum compliance
period allowed by CAA Section 129(f) (2).

In revising the emissions limits in a state plan, a state
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has two options. First, it could include both the current and
the new emissions limits in its revised state plan, which would
allow a phased approach in applying the new limits. That is,
the state plan would make it clear that the 1997 emissions
limits remain in force and apply until the date the revised
existing source emissions limits are effective (as defined in
the state plan). States whose existing HMIWI do not find it
necessary to improve their performance in order to meet the
revised emissions limits may want to consider a second approach,
where the state would insert the revised emissions limits in
place of the 1997 emissions limits, follow procedures in 40 CFR
part 60, subpart B, and submit a revised state plan to EPA for
approval. If the revised state plan contains only the revised
emissions limits (i.e., the 1997 emissions limits are not
retained), then the revised emissions limits must become
effective immediately, since the 1997 limits would be removed
from the state plan.

EPA will revise the existing federal plan to incorporate
the changes to existing source emissions limits and other
requirements that EPA is promulgating. The federal plan applies
to HMIWI in any state without an approved state plan. The
amendments to the federal plan for the EG would require existing
HMIWI demonstrate compliance with the amended standards not

later than 5 years after today’s final rule, as required by CAA
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Section 129 (b) (3).

E. Changes to the Applicability Date of the 1997 New Source

Performance Standards

HMIWI are treated differently under the amended standards

than they were under the 1997 standards in terms of whether they

AN ”

are “existing” or “new” sources, and there are new dates

A)Y ”

defining what are “new” sources and imposing compliance
deadlines regarding the amended standards. All HMIWI that
complied with the NSPS as promulgated in 1997 are “existing”
sources under the amended standards and are required to meet the
emissions limits under the revised EG or the 1997 NSPS,
whichever is more stringent, by the applicable compliance date
for the revised EG. (Note that the HCl emissions limit for
small HMIWI and the PM emissions limit for medium HMIWI are more
stringent under the 1997 NSPS than under the revised EG, and
HMIWI that complied with those 1997 NSPS are required to
continue to do so.) In the interim, those sources will continue
to be subject to the NSPS as promulgated in 1997 until the date
for compliance with the revised EG. Units for which

construction is commenced after the December 1, 2008 proposal,

or for which modification is commenced on or after the date 6

ANY ”

months after today’s promulgation of the amended NSPS, are “new
units subject to more stringent revised NSPS emissions limits.

Thus, under these specific amendments, units that commenced
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construction after June 20, 1996, and on or before December 1,
2008, or that are modified before the date 6 months after the
date of promulgation of the revised final NSPS, continue to be
or would become subject to the 40 CFR part 60, subpart Ec NSPS
emissions limits that were promulgated in 1997 until the
applicable compliance date for the revised EG, at which time
those units must comply with the amended “existing” source EG or
1997 NSPS, whichever is more stringent for each pollutant.
Similarly, HMIWI that met the 1997 EG must meet the revised EG
by the applicable compliance date for the revised EG. HMIWI
that commence construction after December 1, 2008 or that are
modified 6 months or more after the date of promulgation of the
revised NSPS must meet the revised NSPS emissions limits being
added to the subpart Ec NSPS within 6 months after the
promulgation date of the amendments or upon startup, whichever
is later.

This approach is justified because most HMIWI will have to
install additional emissions controls to comply with the revised
standards. CAA Sections 129 (g) (2) and (3) define “new solid
waste incineration unit” and “modified solid waste incineration
unit” based on whether construction of the new unit commences
after the date of proposed standards under Section 129 and on
whether modification occurs after the effective date of a

Section 129 standard, respectively. While these definitions
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might be read as referring to the dates EPA first proposes
standards for the source category as a whole and on which such
standards first become effective for the source category, we are
interpreting and applying them in this rulemaking to refer to
the proposal and effective dates for standards under this new
rulemaking record. The evident intent of the definitions plus
the substantive new unit and modified unit provisions is that it
is technically more challenging and potentially more costly to
retrofit a control system to an existing unit than to
incorporate controls when a unit is initially designed.

F. Startup, Shutdown, and Malfunction Exemption

The 1997 standards included provisions in 40 CFR 60.56c and
60.37e that exempted HMIWI from the standards during periods of
SSM, provided that no hospital waste or medical/infectious waste
is charged to the unit during those SSM periods. Neither our
2007 proposal nor our 2008 re-proposal would have changed these
provisions. However, soon after the date of our re-proposal,

the U.S. Court of Appeals in Sierra Club v. EPA, 551 F.3d 1019

(D.C. Cir. 2008), vacated provisions in EPA’s CAA Section 112
regulations governing emissions of hazardous air pollutants
during SSM periods. Specifically, the Court wvacated 40 CFR
63.6(f) (1) and 63.6(h) (1), which, when incorporated into CAA
Section 112 (d) standards for specific source categories, exempt

sources from the requirement to comply with otherwise applicable
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Section 112 (d) standards during periods of SSM. While the
Court’s wvacatur did not have a direct impact on source category-
specific SSM exemptions such as those contained in the 1997
HMIWI standards, one commenter on the 2008 re-proposal stressed
that the legality of SSM exemptions such as those in the 1997
standards 1is questionable, and urged EPA to remove the
exemptions in the final rule. For the reasons set forth later
in this notice responding to comments, today’s final rule
removes the SSM exemption from the HMIWI standards, such that
the emissions limits under these subparts apply at all times.
IV. Summary of Major Comments and Responses

A total of 22 separate sets of public comments were
received on the December 1, 2008 re-proposal. (One additional
comment, received after the deadline for public comments, was an

addendum to an earlier comment. See www.regulations.gov, docket

ID no. EPA-HQ-OAR-2006-0534, for the complete public comments.)
The comment period ended on February 17, 2009. In addition to
the comment letters, speaker comments from a January 15, 2009,
public hearing on the re-proposal were recorded, and a
transcript of the hearing was placed in the project docket
(document no. EPA-HQ-OAR-2006-0534-0361). The following
sections summarize the major public comments received on the re-
proposal and present EPA’s responses to those comments. The

major comment topics are applicability; subcategorization; MACT
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floor approach; emissions limits; monitoring; emissions testing;
alternatives to on-site incineration; medical waste segregation;
startup, shutdown, and malfunction; and economic impacts.

A. Applicability

Comment: While this issue was not raised in our re-
proposal, one commenter stated that subpart Ec should be amended
to exempt units already complying with subpart AAAA—the NSPS for
new small municipal waste combustors (MWCs)—or subpart BBBB—the
EG for existing small MWCs—consistent with the exemptions

provided to MWCs in the 1997 HMIWI rule.

Response: We are aware of two HMIWI at one facility that
are currently subject to rules for both HMIWI and small MWCs. We
have considered the appropriateness of exempting the two units
from the HMIWI rule or creating a separate HMIWI subcategory for
the units, and have concluded that exemptions and creation of a
separate subcategory are not warranted. One issue is the
technological feasibility for the facility to meet both the
HMIWI and small MWC rules if there is the possibility that the
facility would have to implement different control strategies to
meet the limits in both rules. (Note that we do not currently
have any information to suggest that the facility would find it
technically impossible to meet both the revised HMIWI standards
and the small MWC standards.) For example, if the HMIWI rule

were to include stringent CO limits and the small MWC rule were



36

to include stringent NOy limits, it may be challenging for the

facility to meet the limits of both rules simultaneously by
controlling secondary chamber temperature; increasing the

temperature to reduce CO emissions would invariably increase NOyx

emissions. However, by choosing to burn both types of waste and
operate as both a small MWC and a HMIWI, the facility has the
responsibility to meet whatever set of rules that applies based
on its operating scenario and could avoid this situation by
choosing to burn one type of waste or the other exclusively, or
at least reducing the other type of waste to co-fired levels.
Also, the facility already employs additional control strategies

besides combustion control for reducing NOy emissions (urea
injection).

The facility typically burns 50 percent
hospital/medical/infectious (HMI) waste and 50 percent municipal
waste in its two units. If we were to grant an exemption to the
HMIWI rule for this facility due to it being subject to the
small MWC rule and the facility were to increase the amount of
HMI waste burned to 70 percent and reduce the amount of
municipal waste burned to 30 percent, we could create a total
compliance loophole for the facility, given that the small MWC

rule includes a co-fired exemption for units burning 30 percent
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or less of municipal waste. This would be an unacceptable

outcome.

Another option to address this situation would be to create
a hybrid waste subcategory to include the two units, based on
the rationale that the units are burning a unique mixture of
waste. However, we did not provide an opportunity to comment on
such an option in the re-proposal, and have not had the
opportunity to develop a record to support such a new approach
or its possibly unique regulatory framework. Moreover, it is
also not clear that such a hybrid subcategory would fit within
the statutory divisions of incinerator categories set forth in
Section 129 (a) (1) of the CAA. Therefore, we decided not to

pursue that option for the final rule.

We believe it is reasonable for the facility to be subject
to both the HMIWI and small MWC rules when switching back and
forth among the types of waste burned, since this ensures that,
when the facility operates as either a HMIWI or small MWC, it is
regulated as such and does not avoid compliance obligations that
all other incinerators operating continuously as either HMIWI or
small MWC must meet. We do not expect that continuing to
require the facility to comply with both rules will be overly
burdensome. The facility should be able to control to the more

stringent of the two rules.
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B. Subcategorization

Comment: Four commenters stated that EPA’s rationale for
subcategorization does not reflect any analysis of how the
proposed subcategories will help assure that what has been
“achieved” by better performers in a proposed subcategory
results in a standard that is “achievable” by other sources in
that subcategory. Two of the commenters argued that, without
this assessment, the final subcategory decisions will be
arbitrary and may result in standards that are unlawfully
stringent. The commenters urged EPA to provide the necessary
assessment and rationale for its subcategory proposal. Another
commenter further urged EPA to reconsider its decision to retain
the categories defined by the 1997 HMIWI rule without defining
additional subcategories. The commenter suggested that EPA could
keep the relation between “achieved” and “achievable” by
grouping existing units based on control technology type and
that EPA could address variability by establishing subcategories
that take into account non-technology factors that affect

emissions, as the commenter claimed is required under Section

112 (d) (3) .2

2 While the commenter cited to CAA Section 112 (d) (3), which does
not literally apply to NSPS and EG promulgated under Sections
111 and 129, we assume the commenter was referring to factors
relevant to MACT floor analyses in general, including those
under Section 129 (a) (2).
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Three commenters stated that EPA must develop a new
subcategory for commercial facilities, based on the claimed
significant operational differences between commercial and so-
called “captive” units that are attached to HMI waste
generators. The commenters defined a captive unit as one that is
co-owned and co-operated by the generator of the waste, while a
commercial operator is in business to receive wastes from third
parties. The commenters stated that commercial HMIWI, unlike
operators of captive units, cannot use alternative forms of
disposal (e.g., landfills), and claimed that EPA views their
only alternative to the standards as closure. According to the
commenters, EPA not only has the authority under Section
129 (a) (2) to further subcategorize HMIWI, but it is also
mandated to do so due to an overly stringent standard that is
not “achievable” by commercial units. The commenters claimed
that wastes sent to a commercial unit are more heterogeneous
than for captive units. They also noted that the handling of
medical wastes is subject to numerous federal and state
requirements related to worker and public health and safety,
which the commenters claimed makes segregation of wastes
hazardous and impractical for operators of commercial
facilities. Thus, the commenters argued that waste segregation
cannot be a control “achieved in practice” that can be used to

determine floors for commercial units.
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The same three commenters also argued that EPA provides no
rationale for its retention of the small rural class in the re-
proposed rule, and that its prior rationale regarding the
unavailability of alternative means of medical waste treatment
beyond 50 miles from the nearest standard metropolitan
statistical area (SMSA) is unsupported. According to the
commenters, EPA’s proposed retention of the small rural

subcategory is arbitrary and capricious.

Another commenter recommended that EPA establish new size
classifications, claiming that the distribution of HMIWI no
longer matches the three size categories EPA identified in 1995
when the rule was first being developed. The commenter also
noted that current standards are based on subcategories defined
in terms of feed rates with no corresponding heating value.
According to the commenter, a reference waste heating
characteristic must be established to adjust or rate
incinerators, given that there is currently no consistency or

basis for determining equivalent charging rate.

The same commenter further recommended that, based on its
facility’s unique attributes—extremely large processing
capacity, customer generated waste material variability, waste
mix, waste-to-energy heat recovery technology, CEMS, 2+ second

combustion gas retention time, and high British thermal unit
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(BTU) waste content—EPA should place its facility in a separate
subcategory for extra-large HMIWI. The commenter provided a list
of suggested standards for such a subcategory, based on upper
confidence limits (UCLs) calculated using EPA’s methodology,
that indicate 7 of the 11 promulgated standards applicable to it
could be tightened. The commenter noted that residual risk
analyses conducted under Maryland’s stringent air toxics
regulations (provided in the commenter’s public comments) show
that the resulting ambient emissions would meet all applicable

requirements.

Response: Regarding the commenters’ argument that EPA must
show how the proposed subcategories will result in a standard
that is “achievable,” we do not believe that the CAA requires
such an analysis. In facing a similar claim, the U.S. Court of
Appeals for the D.C. Circuit recently rejected the argument that
a facility’s claimed differences between itself and other
members of a source category in the plywood and composite wood
products (PCWP) MACT rule compels EPA to set a unique standard

that is achievable for that source. In NRDC v. EPA, 489 F.3d

1364 (D.C. Cir. 2007), Louisiana-Pacific Corp. (L-P) objected to
EPA’s refusal to establish a separate subcategory for its
wet/wet press process apart from the subcategory of all other
press processes, claiming that, at L-P’s plant, EPA’s identified

MACT floor control technology was not feasible and that L-P
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would experience greater costs in complying with the MACT floor
compared to other press operators. Id., at 1375-76. The Court
denied L-P’'s claims, explaining that “cost is not a factor that
EPA may permissibly consider in setting a MACT floor. [. . .] To
the extent that L-P maintains that it cannot comply with the
MACT floor based on complete enclosure and capture of emissions
because it cannot enclose its presses, L-P also relies on an
incorrect premise that the MACT level of emissions reduction is
invalid if it is based on control technology that a source
cannot install. The 2004 rule does not require a source to use
any particular method to achieve compliance: 1if L-P cannot use
enclosure and capture, it may utilize other compliance
techniques. Hence, L-P fails to show that EPA was arbitrary or
capricious in refusing to create a subcategory for it.” Id. at
1376. The option provided by one commenter to subcategorize
based on control technology type is inappropriate, as it would
essentially endorse the type of unique treatment that L-P
demanded in the PCWP rule and that the Court rejected. Moreover,
we are unaware of any situations in the HMIWI industry where one
type of control would be technically applicable, but not
another, such that subcategorizing based on the ability to use

certain controls would be justified.

We evaluated three different subcategory options to try and

address the concerns stated by the commenters. The three options
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included: (1) Option 1-no change to existing size categories;

(2) Option 2—creating a commercial subcategory (as suggested by
three commenters) and redistributing the size categories for the
captive HMIWI (as suggested by another commenter); and

(3) Option 3—redistributing the existing size categories to more
evenly distribute the number of HMIWI (also suggested by the

other commenter).

Under Option 1, the size distributions would remain the
same—large (>500 lb/hr of waste), medium (>200 to <500 1lb/hr of
waste), and small (£200 lb/hr of waste), with the latter
category divided into small rural and non-rural subcategories

based on distance from the nearest SMSA.

Under Option 2, commercial HMIWI would be categorized
separately from captive HMIWI, and the captive HMIWI further
subcategorized as follows—large (>1,000 lb/hr of waste), medium
(>500 to <£1,000 1lb/hr of waste), and small (<500 of waste), with

no further subcategorization of the latter category.

Under Option 3, the sizes would be redistributed as
follows—large (>1,500 1lb/hr of waste), medium (>500 to <1,500
1b/hr of waste), and small (£500 1lb/hr of waste), with the
latter category divided into small rural and non-rural

subcategories as under Option 1.
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We conducted MACT floor analyses on all three options,
using the following methodology, which is described in more
detail later in this notice— (1) ranking the emissions data from
lowest to highest for each pollutant; (2) determining the units
in the MACT floor for each pollutant; (3) determining the
distribution of test run data for the MACT floor units; and
(4) calculating a 99 percent UCL for each pollutant based on
that distribution, using Student’s t-test statistics. We
developed floor-based emissions limits based on these UCL
values, rounding up to two significant figures. We compared the
emissions limits to average emissions estimates for each HMIWI
and determined whether the HMIWI would meet the limits. We
estimated the number of HMIWI expected to meet at least nine
limits, eight limits, seven limits, etc. under each option.
Based on our analysis, Options 1, 2, and 3 resulted in similar
numbers of HMIWI meeting the limits. (For more detailed results,
see 2009 memorandum entitled “Revised MACT Floors, Data
Variability Analysis, and Emission Limits for Existing and New

HMIWI,” which is included in the docket for today’s rulemaking.)

However, since we did not propose any subcategorization
option other than the small, medium and large size subcategories
identified in the 1997 rule, and did not provide an opportunity
to comment on this issue in the re-proposal, we have concluded

that it would not be appropriate at this time to promulgate
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emissions limits based on Options 2 and 3. Moreover, we do not
see a compelling need to make the adjustments of Options 2 or 3,
given that similar numbers of HMIWI meet the limits under all
three options. Simply re-adjusting the size thresholds to
reflect an even distribution of units post-MACT compliance among
the subcategories is not necessarily reasonable, whereas the
size thresholds from the 1997 rule continue to correspond to the
basic distinctions between the subcategories of units as
currently operated. Therefore, we selected Option 1 (no change
to existing size subcategories) as the best subcategory option

on which t