CANADA'’S SUBMISSION
TO THE INTER-AMERICAN COMMISSION ON HUMAN
RIGHTS ON THE MERITS OF THE PETITION
OF THE SOUTHEAST ALASKA INDIGENOUS
TRANSBOUNDARY COMMISSION

P-3004-18

7 January 2025



Table of Contents

l. EXECUTIVE SUMMARY ..ottt e et e e e e e e e e e e e enan s 1
[l INTRODUGCTION. ...ttt mmr e e e e e e et e e e e e e e e e e e e e emnmn s a e e e e ennnn e eeeennes 3
I, ARGUMENT ..ottt e e et ettt e e e e e e ee b e e e e eeeemeeeaa e e eeeeesnn e eeaeennnnnns 4
A, Preliminary MAEIS ......ooovveiieiiiiiiie et e s s e e e e e e e e et e e e eeeeeataasen s e e e e eeeeaeeeeeeeeenennnes 4
i) Admissibility report — failure to exhaust domiesemedies ..............covvvvviiiviiiiiiieee e 4
i) Scope of the Petition — Allegations that aradmissible ratione materiae................ccceeeeeeens 13
iii) New information on mining projects for whiclothestic processes are ongoing ................. 16
B. Canada has not violated the petitioners’ rights undr the American Declaration................ 20
i) Canada is committed to advancing Indigenous IBSOPIghLS ...........cooiiiiiiiiiiiiiiiiiiie e 21

i) Environmental impact assessments are effe¢tioés to assess potential impacts on the
=T 1Y 71 (0] ] 2 1= o 23

iii) The threats alleged by the petitioners wergeased for each of the mining projects............28

iv) Canada complied with any consultation ObligasQ................euvuiiiiiiiiee e e e e e 35

V. CONGCLUSION ...ttt e e e e e e e et e e e e e e e e ae e e e e e s bbb 42



SUBMISSION OF CANADA
TO THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS ON
THE MERITS OF THE PETITION OF THE SOUTHEAST ALASKA
INDIGENOUS TRANSBOUNDARY COMMISSION

EXECUTIVE SUMMARY

These observations by Canada on the merits arédgibin complement to the submissions
by Canada and British Columbia on the admissibdityhe petition, which were filed with
the Inter-American Commission on Human Rights (Cassiman) on May 13, 2022. They
pertain to a number of hard-rock mining projectsated in the upper reaches of certain
watersheds in British Columbia, Canada, near tternational border with Alaska, United
States.

Canada wishes to clarify with these submissions @@ada’s domestic legal framework
protects not only the rights asserted by the petis, but also allows individuals located
outside of Canada and non-Canadians to seek resnbdfere Canadian courts. Canada
understands that some member tribes representtek [petitioners claim to be “aboriginal
peoples of Canada”, that they hold constitutionpligtected s. 35 Aboriginal rights within
British Columbia, and that they are owed a dutgdasult and accommodate with respect
to certain mining projects. Their claim is currgntbeing considered by the relevant
authorities of the Government of British Columbia.

Canada continues to submit and to emphasize trapétitioners could have pursued
domestic remedies in relation to the approved ngipirojects and that there remain various
legal avenues available to the petitioners to ehgk decisions made under both federal and
provincial legislation governing the approvalsiué proposed mines. Allowing this petition
to proceed would undermine the integrity of the @ussion’s petition process and also set
a precedent that claimants can bring their claiirectly to the Commission while domestic
processes are and remain available to them.

As part of their merits submissions, the petitieressert a new violation by Canada of their
right to a healthy environment. Canada submitstti@petitioners’ allegations that the right
to a healthy environment was violated are inadrbiesatione materiae The petitioners
have not only failed to specify which Articles dietAmerican Declaration on the Rights
and Duties of Mar{American Declaration Canada has allegedly violated, but they have
also not substantiated their allegations in thgare.

Canada submits that the petitioners’ new allegatiorgarding the Eskay Creek
Revitalization project and the New Polaris Gold Miproject, as well as their allegations
regarding “active mine exploration projects intt@sboundary watersheds”, are manifestly
out of order pursuant to Article 34 (b) of tRales of Procedure of the Inter-American
Commission on Human RightEhey are inadmissible, first, as highly speculatand as
failing to state facts that tend to establish dation of rights and, second, on the basis that
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the petitioners have not exhausted any domestiedars with respect to these projects that
have yet to receive authorization to proceed, ¢hsauthorization is ever granted.

Canada continues to submit that the petitionersinable to establish that the approval of
the mining projects violates their human rights emthe American DeclarationCanada
wishes to clarify that it does not disagree witlwagh to challenge the petitioners’ position
that Indigenous peoples have the right to enjoybtreefits of their own culture; the right to
their own means of subsistence; the right to tlesgmvation of health; and the right to use
and enjoy the lands they have traditionally used eccupied. Canada fully agrees that
Indigenous peoples have these rights. What Canadgrdes with are the allegations that it
has violated these rights, as submitted by theiqetirs.

Canada continues to submit that the potentialraged by each of the five mining projects
cited in the petition was assessed through enviemtah assessments that were carried out
for the projects. For each of the projects, it Wwatermined, by the relevant authorities, that
the project was not likely to cause significant @de environmental effects, taking into
account the implementation of mitigation measursice the petitioners have not
established that the cited mining projects arel\ite cause environmental harm, Canada
cannot be found to have violated the petitionaggits with the approval of the projects.

Canada recalls that both the federal and the Briflslumbia environmental assessment
frameworks establish robust processes for assesissngotential impacts that proposed
projects may have on the environment, includingeptial transboundary effects, and for
assisting decision-makers to make informed decssiath respect to those projects. Canada
wholly rejects the petitioners’ assertions that fdderal and British Columbia regulatory
frameworks are insufficient to protect their righésd that the federal government and
British Columbia cannot be counted on to prevegtmotential significant harm from British
Columbia mines. Not only are the petitioners attengpto discredit Canada’s assessment
processes by relying on their own experts, andaising unrelated past incidents, but they
also appear to challenge environmental assessrseah adequate means to assess any
potential adverse impact raised by a project. Tagtipners’ assertion contradicts the
recognition in international law that environmentasessments constitute a sound
assessment tool in relation to activities that weyse significant environmental damage.

Canada rejects the petitioners’ allegations thdtag not adequately consulted with the
petitioners regarding the cited mining projectstdasive consultations with Indigenous
groups were carried out for all the cited miningjects. The petitioners had several
opportunities to participate in the environmentsdesssment processes for those projects;
yet, to Canada’s knowledge, the petitioners didawaiil themselves of those opportunities
to raise any of their concerns. The petitionersehawovided no explanation as to why they
did not participate in the environmental assessmestesses for the cited mining projects
and have not established why those processes weagl@quate to secure their participation.

Canada wishes to emphasize that this petition gamghly complex factual and legal
guestions that are undoubtedly best first leftam&lian authorities—and to domestic courts
if called upon to adjudicate—to consider and resalv the light of Canada’s unique
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historical context, constitutional framework, ahe special status of Indigenous peoples in
Canada’s constitutional and legal order. There ssgaificant body of Aboriginal law in
Canada, which domestic courts are well placed piyatp the situations before them.

Canada therefore respectfully requests that the nalssion dismiss this petition. The
petitioners have not established that Canada haated their human rights as protected
under theAmerican Declaratiorby approving the cited mining projects. That cosmn is
established on the basis that the cited miningegtsjdo not pose a threat to the environment
and that Canada has met any obligations to condéhltrespect to the mining projects.

INTRODUCTION

On March 15, 2024, the Inter-American CommissionHuman Rights (Commission)
provided Canada with a copy of the observationghermerits submitted by the Southeast
Alaska Indigenous Transboundary Commission (pettis) regarding hard-rock mining
projects located in the upper reaches of certatensiaeds in British Columbia, Canada, near
the international border with Alaska, United States

These observations by Canada on the merits arédgibin complement to the submissions
by Canada and British Columbia on the admissibdityhe petition, which were filed with
the Commission on May 13, 2022. Canada relies enfdbts and observations in those
submissions and provides, in these present obsamgatdditional information regarding
the assessment of the alleged risk to the envirahmaésed by the petitioners, including
potential transboundary impacts, and on the scdptheo consultations carried out by
environmental authorities in Canada regarding tmoisgng projects.

Canada submits that the petitioners have not peolvahy new information to establish that,
by approving the cited mining projects, Canadavmaated their human rights as protected
under Articles | (life and personal security), Yréservation of health and well-being), XIII
(benefits of culture), and XXIII (property) of themerican Declaration on the Rights and
Duties of Man (American Declaration Canada submits that the petitioners have not
established that the impugned mining projects @o#@eat to the environment, such that
their human rights are impacted, or that Canadeddo meet any consultation obligations
with respect to those mining projects.

Canada wholly maintains its position that the pmigrs should have exhausted domestic
remedies with respect to the cited mining proje€@anada notes in this regard that the
Commission granted the petitioners an exemptiotihéorequirement to exhaust domestic
remedies on the basis that Canada’s legal framedaek not extend to the protection of the
rights of the petitioners, particularly given thhey are based outside of Canada. Canada
seeks to clarify, with these submissions, thdeial framework protects not only the rights
asserted by the petitioners, but also allows inldials located outside of Canada and non-
Canadians to seek remedies before Canadian c@ateda continues to submit that the
petitioners could have pursued domestic remediedation to the approved mining projects
and that there remain various legal avenues avaitalthe petitioners to challenge decisions
made under both federal and provincial legislagomerning the approvals of the proposed
mines.
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While the petitioners’ original petition cited smining projects (the Red Chris, Brucejack,

KSM, Galore Creek, Schaft Creek, and Tulsequahf@inagects), their observations on the

merits include two new proposed mining projects, Hskay Creek Revitalization and New

Polaris Gold Mine mining projects. As will be exjpled, Canada respectfully requests that
the Commission decline to consider, as inadmissialiegations regarding these new
proposed mining projects, which are still in eastpges of development and for which

environmental authorities have yet to take any geciwhether these projects should be
allowed to proceed.

Canada wishes to recall that of the six mining guty referred to in the original petition,
environmental assessments were conducted for weefdillowing projects: Red Chris,
Brucejack, KSM, Galore Creek, and Tulsequah CHib&se projects are hereinto referred
to as “the cited mining projects”. The sixth minipgoject—the Schaft Creek project—
would be subject to federal environmental impaseasment legislation if the project were
to proceed, asexplained in Canada’s admissibility submissionshtiuld be noted that the
Schaft Creek project is not, at this stage, comsitla “proposed mining project” given that
the environmental assessment process has notingated. Canada accordingly maintains
that the Schaft Creek project should not be consdlas part of this petition.

ARGUMENT

A. Preliminary Matters

18.

19.

)] Admissibility report — failure to exhaust domesticremedies

In its Admissibility Report, the Commission statieat Canada has not provided information
on the domestic remedies that were not exhaustkédrathe extent to which those remedies
were adequate to repair the alleged violafidime Commission further states that based on
the information on the record, Canada’s legal fraor& does not extend to the protection
of the rights of the petitioners, particularly givéhat the petitioners are based outside of
Canada.

These statements appear to be in response to talegeby the petitioners that the
Constitution of Canada does not provide protediorspecific rights, including the right to
property, the right to health and the right to asd enjoy traditionally occupied lands; that
there was no reasonable chance of challenginggpeo@al of the cited mining projects

1S.C. 2019, c. 28, onlinéttps://laws.justice.gc.ca/eng/acts/I-2.75/FullTiexhl [IAA]. The Impact Assessment Act
would apply if the project is captured in tRhysical Activities RegulationSOR/2019-285, online:
https://laws.justice.gc.ca/PDF/SOR-2019-285. it once the project proponent submits andhfiroject

Description that the Impact Assessment Agency ofada would decide whether a federal impact assegsme
required or not, in accordance with the legislation

2 Inter-American Commission on Human Rights, Repardmissibility No. 179/23, Petition 3004-18, Soehst
Alaska Indigenous Transboundary Commission (Can&aj/Ser.L/V/11, Doc. 193 (August 25, 2023)
(“Admissibility Report”), at paras. 58-59.

3 Admissibility Report, at para. 59.
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under the laws of Canada; and that the protectidheolaws of Canada do not extend to
non-Canadian nationals, such as the petitiohers.

Canada submits that the petitioners’ statementiese respects are erroned@anada’s
legal framework protects the rights asserted bypitd@ioners and allows individuals and
Indigenous collectives located outside of Canadhreom-Canadians to assert standing and
seek remedies before Canadian courts. Without camingeon the merits of any such
proceeding, Canada continues to submit that théqresrs could have pursued domestic
remedies in relation to the approved mining prgjeéidditionally, there are various legal
avenues the petitioners could still pursue to eimgié decisions made under both federal and
provincial legislation governing the approvals lodé proposed mines.

The petitioners’ position that they would have reasonable chance of success in
challenging the approval of the cited mining prtgeis without merit. It is grounded in a
misunderstanding and in a mischaracterization ofada’s legal framework and of how
Canada implements its international human rightgjations domestically. The petitioners’
position implies that, to be enforceable in domesbiurts, human rights must necessarily be
enshrined in a state’s Constitution and that clatsmaust be Canadians and/or located in
Canada. This is inaccurate.

Canada implements its international human rigleistyr obligations through a wide range of
measures. These include the constitutional pratestin theCanadian Charter of Rights
and Freedonfs(Canadian Chartex, which is part of Canada’s Constitution, and vhic
protects basic rights and freedoms essential teeaaind democratic country. The rights and
freedoms guaranteed by tBanadian Chartetinclude fundamental freedoms, democratic
rights, mobility rights, the right to life, libertgnd security of the person, and equality rights
for all.

In addition, Canada implements its internationahhn rights obligations through a wide
range of laws—including human rights legislation each one of Canada’s federal,
provincial and territorial jurisdictions—policiesand programs adopted by federal,
provincial, and territorial governments within theespective jurisdictions. This means that
human rights in Canada are protected not only ina@a’s Constitution and legislation at

4 Petitioners’ Admissibility Submission, at para81298.

5 For example, the Petitioners assert at para. 28fed Admissibility Submission that: “the protemts under the
Charter are limited t€anadians For example, the Charter ‘protects ev€gnadian’sright to be treated equally
under the law.” The petitioners footnote this staent with a reference to tanadian Human Rights Acthe
Canadian Human Rights At a federal law that prohibits discriminationemployment and in the provision of
services and is neither part of #Banadian Charter of Rights and Freedgmer part of Canada’s Constitution
more generally. Section 15 of t@anadian Charteprotects equality rights and provides that: “Eviegividual is
equal before and under the law and has the rigthiet@qual protection and equal benefit of thewathiout
discrimination and, in particular, without discrimation based on race, national or ethnic origitguug religion,
sex, age or mental or physical disability.” (empsasided) The Supreme Court of Canada has fouraticios of
equality rights where claimants were not Canad(aas, for e.gLavoie v. Canadg2002] 1 S.C.R. 769, online:
https://decisions.scc-csc.cal/sce-csc/sce-csc/anfib1/index.dpAndrews v. Law Society of British

Columbig [1989] 1 S.C.R. 143, onlinéttps://decisions.scc-csc.calsce-csc/sce-csc/fild@Gcument.dp
6 Canadian Charter of Rights and Freedqms7, Part | of th€onstitution Act, 1982being Schedule B to
theCanada Act 1982UK), 1982, c. 11.
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the federal, provincial, and territorial levelstlalso through a wide range of policies and
programs across the federation.

As pertains to the petitioners’ allegations that3s. of the Constitution Act, 1982is
ineffective and only protects the rights of Indigaa peoples in Canada, Canada submits
that those allegations are also false. Canada s$sibmait the rights protected under s. 35 of
the Constitution Act, 1982 which constitutionalizes Aboriginal rights, aretnonly
enforceable in Canadian courts, but they may atsend to Indigenous peoples outside of
Canada, as will be further explained below.

Section 35 of the Constitution Act, 1982

In 1982, Canada amended its Constitution to eleydieriginal and treaty rights to
constitutionally protected rights through the irsttin of s. 35 in Part Il of th€onstitution
Act, 1982

Section 35 of th€onstitution Act, 1988tates:

35 (1) The existing aboriginal and treaty rightdhe aboriginal peoples of Canada are hereby
recognized and affirmed.

(2) In this Act, aboriginal peoples of Canada idgs the Indian, Inuit and Métis peoples of
Canada.

(3) For greater certainty, in subsection (1) tre@its includes rights that now exist by way
of land claims agreements or may be so acquired.

(4) Notwithstanding any other provision of this Aitte aboriginal and treaty rights referred to
in subsection (1) are guaranteed equally to maldemale persons.

Affording constitutional protection to Aboriginahd treaty rights was a significant step,
since it placed Aboriginal and treaty rights beytmelauthority of governments and required
the Crows to justify any infringement on Aboriginal and ttgaights. The Supreme Court

of Canada, the highest court in Canada, has clearlynciated the rationale for this

constitutional protection:

“...the doctrine of aboriginal rights exists, andesognized and affirmed by s.35(1), because
of one simple fact: when Europeans arrived in Néinerica, aboriginal peoples were already

here, living in communities on the land, participgtin distinctive cultures, as they had done

for centuries. It is this fact, and this fact aba@ll others, which separates aboriginal peoples
from other minority groups in Canadian society awidch mandates their special legal, and

now constitutional, status.[emphasis in original]

7 Constitution Act, 198. 35, being Schedule B to the Canada Act 1989,(1882, c. 11.
81n Canada, some government acts are referredttmas of “the Crown”.

® R.v. Van der Pee}]1996] 2 S.C.R. 507, onlinéttps://decisions.scc-csc.ca/sce-csc/sce-
csc/en/item/1407/index.dat para. 30.




28. The Supreme Court of Canada decided several kessdasolving the application and
interpretation of s. 35. The Court has statedttajpurpose of s. 35 is to reconcile the pre-
existence of Aboriginal societies with the sovengjpf the Crownt® The specific rights of
each Aboriginal collectivity are not set out in tBenstitution. Rather, the Constitution
provides general protection for Aboriginal and tyeaghts, and the Court has enunciated
legal tests for proving the specific content of Abmal rights. These rights enjoy
constitutional protection under s. 35(1), which me#hat the government is required to
justify any measure that infringes upon or denesé rights.

29. The Supreme Court of Canada has described Abotiggids as falling along a spectrum
with respect to their degree of connection to #rell At one end of the spectrum is a right
to the land itself known as Aboriginal tittéIn recognition of the fact that Aboriginal rights
can vary with respect to their degree of connectitth the land, the Supreme Court of
Canada has also recognized as Aboriginal rightstipes, customs, and traditions that are
integral to the distinctive Indigenous culture bétgroup claiming the right even in the
absence of a claim of title to the land. Although ladigenous group may not have
Aboriginal title to the land, it may neverthelesavl a site-specific right to engage in a
particular activity.

30. In order for an activity to be protected as an Adpoal right under s. 35, the Supreme Court
of Canada has stated that it must be “an elemempeadctice, custom or tradition integral to
the distinctive culture of the aboriginal groupigiang the right’*? The nature of the right
is not frozen in time. It can evolve in light ofgsent-day circumstanc&sThe Indigenous
perls4pective Is also key to assessing whether aefiwconstitute Aboriginal rights under s.
35.

31. As noted in Canada’s admissibility submissions apdtrary to the assertions of the
petitioners, the Supreme Court of Canada has réezegrthat Indigenous groups located
outside of Canada can be recognized as “aborig@aples of Canada” under s. 35 of the
Constitution Act, 1982if they are the modern successors of Aborigiradieties that
occupied Canadian territory at the time of Europsntact'® The Supreme Court has stated
that, as is the case for Indigenous peoples in @zaokaiming Aboriginal rights, Indigenous
peoples located outside of Canada who are “abaligiroples of Canada” will need to
satisfy the same legal test in order to demonsthatethey hold s. 35 Aboriginal rights in
Canada and thus can exercise section 35 Aboriggtats in Canad&®

101bid., at para. 31.

11 Delgamuukw v. British Columhif1997] 3 SCR 1010, onlinéttps://decisions.scc-csc.calsce-csc/sce-
csc/en/item/1569/index.dat para. 138.

12R. v. Van der Peesupra note 9, at para. 46. R v. Powley[2003] 2 SCR 207, the Supreme Court of Canada
modified theVan der Peetest with respect to Métis people to reflect thuistinctive history, online:
https://decisions.scc-csc.ca/sce-csc/sce-csc/ami@y 6/index.do

BR. v. SappierR. v. Gray [2006] 2 SCR 686, onlinéattps://decisions.scc-csc.ca/sce-csc/sce-
csc/en/item/2329/index.dat para. 48.

¥ R. v. Van der Pegsupra note 9, at paras. 49-50.

R, v. Desautel[2021] 1 SCR 533, onlindattps://decisions.scc-csc.ca/sce-csc/sce-csc/amfigB36/index.doln
this prosecution case, Mr. Desautel was chargeu lwihting without a license contrary to provindegislation. In
defense, he asserted a s. 35 Aboriginal right td &lk.

18 1bid., at paras. 18-34.
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Canada understands that some member tribes refgddey the petitioners claim to be
“aboriginal peoples of Canada”, that they hold §. Aboriginal rights within British
Columbia, and that they are owed a duty to coresult accommodate with respect to the
mining projects, and specifically the Eskay CreedviRlization project’ Their claim is
currently being considered by the relevant autlesitof the Government of British
Columbia and, in the case of seven of those memnibexs (the Craig Tribal Association,
Hydaburg Cooperative Association, Ketchikan Indizammunity, Klawock Cooperative
Association, Metlakatla Indian Community, Organi2aétlage of Kasaan, and Organized
Village of Saxman), the Government of British Cohienis consulting with them regarding
the potential adverse impacts of the Eskay Creekt&tization project on their asserted
Aboriginal rights in British Columbia and how potith adverse impacts to those asserted
rights can be addressed and mitigated throughnhieommental assessment process, where
appropriate’®

The petitioners’ claim that they “would have noseaable chance of success on a s. 35
claim seeking protection of their right€'is unfounded. Without commenting on the merits
of any such claim, the petitioners have the opteresort to Canadian courts in order to
establish that they are “aboriginal peoples of @ahand to obtain judicial recognition of
the existence and scope of their rights under af 3% Constitution Act, 1982

The petitioners’ claim that s. 35 “only createsagedural obligation on the governmefit”
also misconstrues the Supreme Court of Canadaétavasn s. 35. Once proven, Aboriginal
and treaty rights are afforded substantive pratechy virtue of their recognition under
section 35 of theConstitution Act, 1982Accordingly, governments are prevented from
actions or decisions that would unjustifiably infye those established rights. Governments
are also subject to procedural obligations, sudh@sluty to consult, before taking actions
or decisions that might adversely impact Aborigiaat treaty rights that have yet to be
formally recognized.

The duty to consult and, where appropriate, accodateowas developed, amongst other
reasons, to preserve Aboriginal interests pendisglution of final claim$! The duty to
consult, which is grounded in the honour of thev@rparises where the Crown contemplates
conduct that might adversely impact asserted abéshed Aboriginal and treaty rights. The

17 See letter from Eshter Ashton, Chair of the Scaghéndigenous Transboundary Commission to EleAoged,
Chief Executive Assessment Officer, Environmentssdssment Office, Government of British Columbaayudiry
30, 2024, attached as Annex 1; letter from Guyh#rald, Executive Director of the Southeast Alabidigenous
Transboundary Commission to British Columbia Enwimental Assessment Office, Government of British
Columbia, ‘RE: Early Engagement Comments on the Relaris Project’, June 8, 2023, attached as Argnex
18 See letter from Elenore Arend, Chief Executiveelsenent Officer and Associate Deputy Minister,
Environmental Assessment Office, Government ofi@riColumbia, to Southeast Alaska Indigenous
Transboundary Commission, Craig Tribal Associatldpgdaburg Cooperative Association, Ketchikan Indian
Community, Klawock Cooperative Association, Metld&dndian Community, Organized Village of Kasaand
Organized Village of Saxman, July 3, 2024, attaciednnex 3.

19 petitioners’ Admissibility Submission, at para429

20 bid.

21 Haida Nation v. British Columbia (Minister of Fots} [2004] 3 SCR 511, onlingxttps://decisions.scc-
csc.ca/scce-csc/sce-csc/en/item/2189/indexatipara. 38.




Supreme Court of Canada iesautelrecognized that Indigenous collectives outside of
Canada may be owed a duty to conéilt.

36. Itis in the specific context of Aboriginal claingst to be proven that the Supreme Court of
Canada has held that s. 35 “guarantees a procaisa, particular result?® However, the
consultation process may reveal a duty to accomtapdduere there is a stropgma facie
claim, and the consequences of the governmentjsogex decision may adversely affect it
in a significant way. The duty to accommodate rezgithat the Crown take steps to avoid
irreparable harm or to minimize adverse impactshenindigenous interests pending final
resolution of the underlying claif.

37. Canada therefore submits that the petitioners’ ss&ioms err in their interpretation of s. 35
of theConstitution Act, 1982vhich is contradicted by the jurisprudence frdma Supreme
Court of Canada.

38. Further, there is a range of remedies availabt®twts when it is determined that the Crown
has granted authorizations in breach of the dutgaiosult. These include quashing the
impugned authorizations or ordering further coraidhs, even in cases where the rights
have not yet been established. Once a s. 35 raghbéen established, the Crown is required
to justify any measure that infringes upon or detie right®

39. Canada further submits that the petitioners alsanealleging that Canada’s 2019 federal
Impact Assessment Atonly applies to “Indigenous peoples of Canada’aiAgthis is
inaccurate. The definition of “Indigenous peoplé<anada” in s. 2 of the Act expressly
adopts the definition of “aboriginal peoples of @da” in s. 35 of th€onstitution Act, 1982
which, as explained above, may include Indigen@aopfes outside of Canada:

Indigenous peoples of Canada has the meaning aslsignthe definition aboriginal peoples
of Canada in subsection 35(2) of tBenstitution Act, 1982

40. Canada therefore submits that the petitioners haugasis for claiming that Canada’s legal
framework does not afford substantive protectiothtor asserted s. 35 rights or that it does
not allow for the judicial recognition of such righand that Canadian law does not provide
adequate or effective remedies to the petitioners.

22R. v. Desautebupra note 15, at paras 75-76.

23 Ktunaxa Nation v. British Columbia (Forests, Larai&l Natural Resource Operation§2017] 2 SCR 386,
online: https://decisions.scc-csc.ca/sce-csc/sce-csc/emfigB16/index.doat para. 79.

24 Haida Nation v. British Columbia (Minister of Fots} supra, note 21, at para. 47.

25 The general principles governing justification eestablished by the Supreme Court of Canaéa in Sparrow
[1990] 1 SCR 1075, onlinéattps://decisions.scc-csc.ca/sce-csc/sce-csc/enf@d/index.doThe Supreme Court of
Canada set out a two-step process of analysisnstavith whether the measure had a valid legistatibjective. In
the affirmative, the inquiry proceeds to the secstadje of inquiry, which is guided by the Crowntutiary
relationship with Indigenous peoples and the goatgconciliation. At this stage of inquiry, thestanust be
adapted to the legal and factual context in whihibfringement arose. While the considerationsweity with the
circumstances, they might include whether there agdgtle infringement as possible, whether fampensation
was provided and whether the collective was coadult

26 |AA, supra,note 1.




41. Again, without commenting on the merits of any geding that the petitioners might
initiate in Canadian courts, Canada submits theap#titioners could have pursued and could
still pursue remedies before Canadian courts inraber of different ways. For example,
the petitioners could initiate an action in the feupe Court of British Columbia or the
Federal Court of Canada in which they could seekeadralf of the Southeast Alaska tribes:

» adeclaration of specific claimed Aboriginal righgach as Aboriginal rights to fish,
as well as Aboriginal title to a specified landare

» adeclaration that their rights have been unjadiifi infringed by specific identified
actions of governments;

» adeclaration that the Crown has unfulfilled legfaligations to consult with respect
to claimed Aboriginal rights;

* an order to quash decisions authorizing mininggutsj and/or

» damages for any harm allegedly suffered, as atressbecific identified actions
of governments.

42. Alternatively, or in addition to the above, theipehers could have brought an application
for judicial review challenging a decision of eitlibe provincial or federal government on
the basis that the Crown has failed to meet ity dat consult and, if necessary, to
accommodate asserted Aboriginal rights. Such agpdics could have been filed in the
Supreme Court of British Columbia, in respect dfisiens of the provincial government, or
in the Federal Court or the Federal Court of Apgdapending on the body that made the
decision), in respect of decisions of the fedeaalegnment. Canada continues to rely on its
submissions on admissibility as well as on Brit&lumbia’s supplemental submissions to
explain the judicial review processes at the fddlrael and in British Columbia. As
explained in Canada’s admissibility submissiondjgial review remains available to the
petitioners to varying degrees under federal angipcial legislatior?’

43. Canada notes that in several international comnatioits in the United Nations system in
which Canada was involved, judicial review was ated to be an effective remedy by
international treaty bodies$.

44. As recognized by this Commission, domestic coudgganerally better placed to determine
the facts and domestic law applicable to a padicoase, and to formulate and enforce an
appropriate remedy where necessdihis is particularly so with respect to complesuiss,
such as those raised by the petitioners. The @atits are asking the Commission to

27 See Canada’s Admissibility submission, Part IIl.

28 See for e.9.D.J.D.G. v. CanadaHRC Communication No 1872/2009 (2010), at pa.F.M. v. CanadaHRC
Communication No 1580/2007 (2008), at para. B&stgir v. CanadaHRC Communication No 1578/2007 (2008),
at para. 6.2Dupuy v. CanadaHRC Communication No 939/2000 (2005), at pard. See alsé\du v. Canada
HRC Communication No 654/1995 (1997), at para. Batiu v. CanadaHiRC Communication No 603/1994
(1997), at para. 6.artey v. CanadaHRC Communication No 604/1994 (1997), at par2l; &1.S. v. Canada
CAT Communication No 568/2013 (2019), at para. 8.5, v. Canada&CAT Communication No 715/2015 (2017),
at para 6.4J.S. v. CanadaCAT Communication No 695/2015 (2017), at parg 3.5. and P.S. v. CangdaAT
Communication No 702/2015 (2017), at para 8.3. v. CanadaCAT Communication No 273/2005 (2006), at
para 6.3L.Z.B. v. CanadaCAT Communication No 304/2006 (2007), at para 6.6

29 SeeJoseph v. CanaddACHR Report No. 27/93, Case No. 11.092 (1998paaa. 14.
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45,

46.

47.

adjudicate highly complex questions arising inuh&ue context of potential transboundary
impacts of mining activities in Canada that aregdd to impact the petitioners’ asserted
Aboriginal rights under the Constitution of Canadhese questions of domestic law are
best left to be first answered by domestic courisluding as it pertains to the most

appropriate remedy to resolve the petitioners’ uaignd complex claim, and in light of the

specific nature of their challenge.

Canada emphasizes that there is a long line efgrudence in Canada that has considered
the protection of the s. 35 rights of Indigenousgdes and which has taken into account the
specificities and historical context in which suclaims arise. Canada’s courts have
significant knowledge and understanding of thatelzag, which they have applied in
Canada’s unique constitutional and legal framewGdnada’s courts also routinely review
decisions from government authorities taken purstee@anada’s legislative and regulatory
regimes. These include complex applications foicjatireview filed by Indigenous peoples
challenging government decisions made followingimmmental assessmernifs.

To illustrate the ability of Indigenous groups adésof Canada to seek domestic remedies,
Canada notes that it is currently involved in astsoundary Indigenous rights claim that
has been asserted by the Lummi Nation, a U.S. Tdbated in Washington State. The
Lummi Nation have asserted their claim in oppositima project to build a marine container
terminal in British Columbia to increase capaciay fharine containers.

The Lummi Nation were provided with opportunitiegaresent their views on the potential
environmental effects of the project during theeasment that was conducted under the
Canadian Environmental Assessment Act, ZdITheir views were taken into account in
the report of the review panel that conducted thsessment The report informed the
decision by the Minister of the Environment that throject is likely to cause significant
adverse environmental effects, and the decisioth@fGovernor in Council that these
effects are justified in the circumstances, sueh tifie project can go forward. The Governor
in Council considered the interests and concerntdifjenous Nations in making that
decision and was satisfied that the Crown’s coatiolh process was consistent with the
honour of the Crown and that potential impactsuchsinterests, including established and
asserted Aboriginal and treaty rights identified tire consultation process, had been

30 See for e.gTsleil-Waututh Nation v. Canada (Attorney Gengraf)18 FCA 153, onlinehttps://decisions.fca-
caf.gc.ca/fca-caf/decisions/en/item/343511/indexdohich the Federal Court of Appeal found thaile/the

Government of Canada acted in good faith and ssleat appropriate consultation framework, at teedeage of
the consultation process prior to the decisiorhefGovernor in Council (Canada’s highest decisiaking
authority of the federal government), Canada’s datyonsult was not adequately discharged. Thisssasotably
on the basis that Canada failed to engage, toglialsmeaningfully, and to grapple with the real @ns of the
Indigenous applicants so as to explore possibleranmwdation of those concerns. The Federal Coukppkal
guashed the Governor in Council’'s Order in Couanid remitted the matter back to the Governor infcddior
action to address the flaws identified by the Camd for redetermination.

31S.C. 2012, c. 19, onlinéttps://laws-lois.justice.gc.ca/eng/acts/C-15.2170622/P1TT3xt3.htmlarchived).

32 See Review Panel (Impact Assessment Agency ofd2andederal Review Panel Report for the RobeaiskB
Terminal 2 Project”, 27 March 2020, onlirgtps://iaac-aeic.gc.ca/050/documents/p80054/1325@H at p. 438.
32 Seeibid. at 438-446.

33 |n Canada’s legal system, the Governor in Colusdhie Governor General of Canada, acting on tiecadf the
King's Privy Council for Canada. Sémsterpretation ActR.S.C. 1985, c. I-21, at s. 2(1).
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48.

49.

50.

51.

52.

appropriately accommodatétiThe Lummi Nation have filed an application for iiell
review of the Governor in Council’s decision beftiie Federal Court of Canatfa.

In their application for judicial review, the LummNation is requesting that the Federal Court
issues (1) an order quashing the Governor in Césmgcision and remitting the matter to
the Governor in Council for redetermination in adamce with the Court’s reasons, (2) a
declaration that Canada has a duty to consult dawédimmi with respect to the Decision,
(3) a declaration that Lummi was and remains euatitb be consulted at the deep end of the
consultation spectrum with respect to the poteatiakrse effects of the project on Lummi’s
asserted Aboriginal rights, (4) a declaration thabhada failed to discharge its duty to consult
and accommodate Lummi with regard to the poteaiialerse impacts of the Decision on
Lummi’'s s. 35 rights, (5) an order that Canada rmedully consult Lummi prior to any
redetermination of the Decision and on any subsg&g@eown authorizations, (6) an order
for costs of their application, and (7) such furthad other relief as the Court may deem
appropriate and just.

Given that the matter is currently before domestigrts, Canada will not comment further,
but reiterates and emphasizes that the petiticcmrsl have sought domestic remedies, as
did the Lummi Nation, to challenge the decisiongjofernment authorities related to the
mining projects in question.

Canada notes that in the petitioners’ first patitiled in 2018, which was found
inadmissible by this Commission, the petitionerd bhaked that the Commission exempt
them from the requirement to exhaust domestic regsei]n light of the financial burden
Petitioners would face in having to challenge th€ Blines in Canadian court8® Canada
notes that the petitioners opted not to make tiggraent again when they filed this petition
in 2020, focusing instead on how Canada’s legahéwork does not protect their rights,
which, as reviewed above, is an erroneous assessi€anadian law.

While there is no doubt that bringing claims befdoenestic courts requires building a case
and gathering evidence, which will necessarily yngbsts, this is required in any
jurisdiction that abides by the rule of law andessential to ensure the robustness, the
fairness, and the integrity of the judicial system.

Canada regrets that the petitioners have opted/pads Canada’s domestic avenues by
seizing the Commission with complex questions daft fand law that would be better
examined first before Canadian courts. Internatianeaty bodies have consistently
expressed the view that a complainant cannot retisevail themselves of a domestic
remedy because of the costs involved and that diahgonsiderations do not absolve a
complainant from exhausting domestic remedfes.

34 Order Deciding that the Environmental Effects & Broposed Roberts Bank Terminal 2 Project areifiedt
P.C. 2023-0330, onlindattps://orders-in-council.canada.ca/attachment.ati@éh=43502&lang=en

35 The Lummi Nation’s Amended Notice of Applicatioor fJudicial Review is attached as Annex 4.

36 Petitioners’ 2018 Petition, at para. 251.

37 SeeP.S. v. DenmarkHRC Communication No 397/1990 (1992), at par4. 5.
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53.

54,

55.

56.

S57.

58.

Yet, instead of challenging the decisions made va#ipect to the cited mining projects, the
petitioners have contracted their own experts asdaaking the Commission to side with
their experts’ findings over those made as parCahada’s environmental assessment
processes for each of the projects. Canada sulihatsthis is wholly inappropriate,
particularly when Canada has not had the oppostunitchallenge this evidence before
domestic courts and engage with the findings ardketying methodologies, including by
cross-examining the petitioners’ experts.

This illustrates a critical flaw with allowing theetitioners to circumvent domestic
processes. It will allow the introduction beforee tEommission of untested scientific
evidence that has not benefitted from a domestictsimpartial and rigorous scrutiny.
This puts the Commission in the position of havio@rbitrate between Canada’s and the
petitioners’ scientific evidence without the benheff cross-examination or other
examination of the evidence.

Canada submits that aside from relying on an eousénterpretation of Canada’s legal
framework, the petitioners have not demonstratatiffoceeding before Canada’s domestic
courts would have no reasonable prospect of suéess

Canada further submits that allowing this petitioproceed would undermine the integrity

of the Commission’s petition process. It would ats a precedent that claimants can
directly bring their claims to the Commission whdemestic processes are available to
them. This goes against well-established principteger international human rights law on

the requirement to exhaust domestic remedies, wlaistthis Commission observed, “is

intended to allow domestic authorities to hearatheged violation of a protected right and,

if applicable, settle the issue before it is brauggfore an international body®’

i) Scope of the Petition — Allegations that are inadmssible ratione materiae

a. Allegations grounded in the American Convention amedmissible ratione
materiae

The petitioners submit that thAmerican Convention on Human Right&merican
Conventioln bears on the interpretation of tAenerican DeclarationThe petitioners also
refer to cases of the Inter-American Court of HurRéghts that have interpreted provisions
of theAmerican Conventian

The Commission’s mandate, set out in Article 1.1the#f Statute of the Inter-American
Commission on Human RightsStatute”), provides that the Commission was ategl to
promote the observance and defense of human riglsicle 1.2 stipulates:

For the purposes of the present Statute, humatsragh understood to be:

38 Inter-American Commission on Human Rights, ReparAdmissibility No. 43/10, Petition 242-05, Modéwi
Environmental Action Now (United States), (17 Magd10), at para. 32.

39 Rosa Angela Martino and Maria Cristina GonzaleArgenting IACHR Report No. 82/17, Case No. 1067-07
(2017), at para. 12.
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a. The rights set forth in the American ConventonHuman Rights, in relation to the States
Parties thereto;

b. The rights set forth in the American Declaratiéthe Rights and Duties of Man, in relation
to the other member states.

59. Canada is not a party to tihemerican Conventignand Article 1.2(b) therefore applies.
Further, Article 20(b) of the Statute describes @mnmission’s mandate for individual
communications relating to Canada:

In relation to those member states of the Orgaizathat are not parties to the American
Convention on Human Rights, the Commission shalélibe following powers, in addition to
those designated in Article 18:

b. to examine communications submitted to it ang@her available information, to address
the government of any member state not a PartihgdConvention for information deemed
pertinent by this Commission, and to make recomrmatowls to it, when it finds this
appropriate, in order to bring about more effectservance of fundamental human rights;

60. The Commission’s jurisdiction in examining indivellcommunications relating to Canada
is therefore limited to the rights set forth in tAenerican Declaratiorf® the American
Declarationbeing the “controlling instrument?’

61. Canada registers its fundamental objection to atgmgt to broaden the scope of the
provisions of theéAmerican Declaratiorbased on obligations that may exist in Ameerican
Convention The American Conventiofis a legally binding human rights treaty to which
Canada is not a party. To interpret tAmerican Declarationagainst the scope of the
provisions in théAmerican Conventiowould be to indirectly impose on Canada obligation
it has not agreed to be bound by legally. Canattangs that the petitioners’ allegations
grounded in thémerican Conventioare beyond the jurisdiction of the Commission and
are therefore inadmissibtatione materiae

b. Allegations that the petitioners’ right to a hegltanvironment was violated are
inadmissible ratione materiae

62. As part of their merits submissions, the petitisressert a new violation by Canada of their
right to a healthy environment. They generally gratheir assertion in the Inter-American

40 As the Inter-American Court of Human Rights obselrin its Advisory Opinion OC-10/89 of July 14, 298
regarding thénterpretation of théAmerican Declaration of the Rights and Duties offMathin the Framework of
Article 64 of theAmerican Convention on Human Righds para. 45:
"For the member states of the Organization, thddation is the text that defines the human righferred
to in the Charter. Moreover, Articles 1(2)(b) &@lof the Commission's Statute define the competefic
that body with respect to the human rights enuadiat the Declaration, with the result that to #wsent the
American Declaration is for these States a souf@gt@rnational obligations related to the Chadéthe
Organization.”
41 Haitian Interdiction v. United State$ACHR Report No. 51/96, Case 10.675, (1997) aaap149.

14



63.

64.

65.

66.

67.

68.

Court’s Advisory Opinion OC-23/1%,which they assert recognizes that the right to a
healthy environment is protected in tAenerican Declarationa United Nations General
Assembly Resolution that recognized the human tigte clean, healthy, and sustainable
environment®and theCanadian Environmental Protection Act, 199¢hich recognizes a
right to a clean, healthy, and sustainable enviremiif

Canada submits that the petitioners’ allegatioas ttie right to a healthy environment was
violated are inadmissibl&atione materiae

Canada first notes that the Advisory Opinion OC1Z3interprets the scope of states’
obligations under thAmerican Conventigra treaty to which Canada is not a party. Canada
further notes that the Advisory Opinion did notaguize specifically that the right to a
healthy environment is protected under #@erican Declaratiomor did the Opinion
elaborate on the rights in tAenerican Declaratiothat could be engaged by the recognition
of a right to a healthy environment.

Rather, the Inter-American Court found the righatbealthy environment to be implicit in
the economic, social and cultural rights protectad Article 26 of the American
Conventiorf® The petitioners cannot rely on a brief mentionhefAmerican Declaratiorn
the Court’'s Advisory Opinion to assert a new rigint is neither clearly stated in the
American Declaratiomor clearly defined in international human riglata/, especially as
pertains to any potential extraterritorial scops tight might have.

Canada similarly submits that the petitioners’ gagons grounded on a United Nations
General Assembly resolution are inadmissraléone materiae

As mentioned by the petitioners, Canada fully agraed reiterates that environmental
degradation can negatively impact human rights #mt states have human rights
obligations related to the environment. Canadajpsrtive of the international momentum
to highlight the connection between a healthy emnment and the enjoyment of human
rights and has accordingly joined many UN membatest in supporting the General
Assembly’s Resolution on the right to a clean, tihgadnd sustainable environment.

That said, Canada recalls that the United Natioease@l Assembly’s resolution is non-
legally binding on states and falls outside thepscof the Commission’s mandate. While
the resolution is a positive step forward in redngy a right to a clean, healthy and
sustainable environment in international law, Casutbmits that this right is still very much

42The Environment and Human Rights (State obligatiomslation to the environment in the contextha t
protection and guarantee of the rights to life dagbersonal integrity: interpretation and scopedficles 4(1) and
5(1) in relation to Articles 1(1) and 2 of the Anoan Convention on Human Righ{&017), Advisory Opinion OC-
23/17, Inter-Am Ct HR (Ser A) No. 23 [Advisory Opn on the Environment and Human Rights].

43The human right to a clean, healthy and sustainablronmentResolution adopted by the UN General
Assembly on 28 July 2022, A/RES/76/300, online:
https://documents.un.org/doc/undoc/gen/n22/4426f1p244277 .pdf

44S.C. 1999, c. 33, onlinéhttps://lois-laws.justice.gc.ca/eng/acts/C-15,.3&£ preamble, and ss. 2(1)(a.2), and 5.1
[CEPA].
45 See Advisory Opinion on the Environment and HurRaghts, at para. 57.
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under development in international human rightsadan there is no common understanding
as to the scope and content of the right.

69. This was noted by Canada in its explanatory statémesupport of its vote on the resolution.
Canada stated “that there is currently no commonindernationally agreed upon
understanding of the content and scope of a righé tclean, healthy and sustainable
environment.” Canada further stated that it “lodksvard to working with others and
exchanging information to support due consideratbwhat such a right may comprise,
and what it may entail within the international ramrights framework*® Several other
member states made similar stateménts.

70. As pertains to allegations grounded in the righa teealthy environment recognized in the
Canada Environmental Protection Act, 19€%nada submits that they are also inadmissible
ratione materiaeand cannot be considered on the merits by this Cesiom. The
recognition of a right to a healthy environmenthie Act is limited to the administration of
the Act, and dependent on the implementation fraonkewurrently in development under
that Act. Any claims the petitioners might havehmiespect to Canada’s compliance with
the Cagada Environmental Protection Act, 1988ould be brought before Canadian
courts:

71. Canada submits that the Commission should disinespétitioners’ allegations on the right
to a healthy environment as inadmissitdéione materiae The petitioners have not only
failed to specify which Articles of themerican DeclaratioifCanada has allegedly violated,
but they have also not substantiated their allegatin that regard.

1)) New information on mining projects for which domesic processes are ongoing

72. In their merits submissions, the petitioners previdformation on what they term “updates”
on mines proposed since filing their petition iA0They refer specifically to the Eskay
Creek Revitalization project and the New Polaridd3dine project, which are currently
being considered as potential mining projects ¢batd be developed in the future.

73. The petitioners make broad and speculative asssrtidth respect to these projects, the
assessment of which are at the early stages. Btanice, with respect to the Eskay Creek
Revitalization project, the petitioners argue thiats improbable that the Canada or B.C.
will adequately consider potential transboundargants or fully understand the potential to

46 See Canada’s Explanation of Vote in support ofRhsolution orThe human right to a clean, healthy and
sustainable environmemdttached as Annex 5, also reported onligas://press.un.org/en/2022/ga12437.doc.htm
47 See, for e.g. statements delivered by Japan, titedUKingdom, and the United States, online:
https://press.un.org/en/2022/gal12437.doc.htm

48 The preamble of the Act provides that “the Goveentrof Canada recognizes that every individualanazia has
a right to a healthy environment as provided unhisrAct”, while s. 2(1)(a.2) of the Act imposeslaty on the
Government of Canada to “protect the right of evedjvidual in Canada to a healthy environment iasioled
under this Act, subject to any reasonable limitdie Act specifies in s. 5.1(1) that for the purpogse. 2(1)(a.2),
“the Ministers shall, within two years after theydan which this section comes into force, develop a
implementation framework to set out how the righaithealthy environment will be considered in tmmistration
of this Act.”
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harms to Petitioners* The petitioners allege this all the while acknagiag that “the B.C.
EAO plans to engage with the petitioners and theska [Tribal] Transboundary Advisory
Committee with respect to Eskay Creék.The Alaska Tribal Transboundary Advisory
Committee was established on April 14, 2023 by Bngish Columbia Environmental
Assessment Office (B.C. EAO) to consider poterttahsboundary effects of the project.
The Committee consists of the petitioners (SEITI@) the seven member tribes potentially
impacted by the projeét.

74. Canada submits that there has been regular engagéeigveen the B.C. EAO and the
petitioners since 2021 on the potential transbogndmpacts of the Eskay Creek
Revitalization project in Alask?t. As set out in a July 3, 2024 letter to the petigics, the
B.C. EAO is formally consulting the petitioners e potential impacts of the Eskay Creek
Revitalization project on the basis of the petiéis) asserted s. 35 Aboriginal rights in
British Columbia3®

75. The petitioners further assert that “even if B.€Ecides to assess transboundary impacts of
the B.C. Mines, it is still likely that its enviramental impact studies will not be able to fully
predict the effects of mining on water qualif'They here rely on a study that does not
concern any of the mining projects at issue, bat thstead examines 25 mines that were
assessed under the United States’ legal frameworrivironmental assessments.

76. Canada submits that the petitioners’ allegatiogsnding the Eskay Creek Revitalization
project and the New Polaris Gold Mine project, &l as their allegations regarding “active
mine exploration projects in the transboundary vedteds™s® are manifestly out of order.
They are inadmissible for two reasons. First, beedhbey are highly speculative and fail to
state facts that tend to establish a violation ights, pursuant to Article 34(a) of the
Commission’sRules of ProcedureSecond, because the petitioners have not exlibaste
domestic remedies with respect to these projectsichnliiave yet to receive authorization
to proceed, if such authorization is ever grantedrtiary to Article 31(1) of th&®ules of
Procedure As reviewed above, and in Canada’s submissiotiseaidmissibility stage, the
petitioners may pursue domestic legal avenues &bertge decisions by governmental
authorities in relation to these projects.

49 Petitioners’ Merits Submission, at p. 22.

50 1bid.

SThese are the Craig Tribal Association, Hydaburggoative Association, Ketchikan Indian Community,
Klawock Association, Metlakatla Indian Communitysg@nized Village of Kasaan, and Organized Village o
Saxman. See British Columbia Environmental Asseas@fice “Alaska Tribal Transboundary Advisory
Committee Terms of Reference for the Eskay Creakt&zation Project”, 14 April, 2023, online:
https://projects.eao.gov.bc.calapi/public/docunttidb9719b42b60022224429/download/Eskay%20Creek%20-
%20ATTAC%20Terms%200f%20Reference%20-%2020230414.pd

52t should be noted that the B.C. EAO is carrying e impact assessment of the Eskay Creek Rigeitiain
Project on behalf of Canada, as a substituted psp@e accordance with the Impact Assessment Catper
Agreement Between Canada and British Columbia.aksqf its assessment process, the B.C. EAO leads
engagement and consultation activities in relatiothe Project on behalf of itself and Canada.

53 See July 3, 2024 letter from Elenore Aresuapra note 18.

54 Petitioners’ Merits Submission, at p. 22.

S bid., at p. 12.
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77.

78.

79.

80.

81.

Eskay Creek Revitalization project

With respect to the Eskay Creek Revitalization @ctgjas of August 21, 2024, the project is
in the Application and Review phase of the envirental assessment proc&€$8uring that
phase, the B.C. EAO will hold consultations, inéhgdwith Indigenous groups in British
Columbia, the public, and, as the petitioners Fakaowledged, themselves and the Alaska
Tribal Transboundary Advisory Committee.

As part of the earlier engagement during the Appion Development and Review phase,
the proponent was required to seek input from tlesléa Tribal Transboundary Advisory
Committee, incorporate their feedback into the gebpesign and application, summarize
their key concerns, describe specific mitigationaswges, and provide reasons why any
concerns were not addressed. The proponent isredgored to engage with the Alaska
Tribal Transboundary Advisory Committee during fallure phases of the environmental
assessment.

Following the Application Development and Reviewaph, the B.C. EAO may require the
proponent to revise its application based on irfiparh participants in the review process.
The application will remain subject to the Effeddssessment, Recommendation, and
Decision phases of the process, as described itisiBriColumbia’'s Admissibility
submissions. During all of these phases, the BAD vill continue to consult with and
consider input from the petitioners and from thegskia Tribal Transboundary Advisory
Committee. British Columbia’s Assessment Repotth@tnd of the assessment process will
also be relied upon by Canada to inform federalstt@me-making on the Project under the
Impact Assessment Act

New Polaris Gold Mine project

The New Polaris Gold Mine project is at an evedi@astage in the provincial process in
British Columbia®® On September 26, 2024, British Columbia’s Chiefe@ixive
Assessment Officer found that the project was readgroceed to the beginning of the
environmental assessment process (Readiness DycéisiGiven that the B.C. EAO
anticipates that there could be transboundary &sffécthe project were to proceed, the
project proponent will be required to assess tldfgets as part of its application.

In this regard, prior to the Readiness Decisiomfpeanade, the B.C. EAO had already
notified Alaska tribes that they may be affectedtuy proposed project, and that they will
have an opportunity to provide their views and camta as part of the eventual Process

56 The fourth of eight phases is described furtheraaf. 17(iv) of British Columbia’s Admissibilityubmissions.

57 See Schedule C — Hybrid Application InformatiorgRieements, s. 15.0 (Engagement with SEITC & U 1$hés
through the Alaksa Tribal Transboundary Advisoryr@oittee (ATTAC)), online:
https://www.projects.eao.gov.bc.ca/api/public/doent643f21619dbd4100223264b4/download/Eskay%20Cseek

20-%20Hybrid%20AIR%20-%2020230418.pdf

58 The eight phases are described further at pafg.dfBritish Columbia’s Admissibility submissionbintil the
Readiness Decision on September 26, 2024, the Néawi$Gold Mine project was at the first phaséheaf process.
% Notice of a Decision under Section 18(1) of theiBmvnental Assessment A8tB.C. 2018, c. 51, September 26,
2024, attached as Annex 6.

18



Planning and Application Development and Reviewspsaof the projeéf The B.C. EAO
also alerted representatives from the United SiatelsAlaska governments that the New
Polaris Gold Mine project entered the Early Engagrenphase under the British Columbia
Environmental Assessment Axt March 27, 2023. The representatives in questiere
from the Alaska Department of Environmental Conagon, the Alaska Department of Fish
and Game, the Alaska Department of Natural Reseutisce U.S. NOAA - National Marine
Fisheries Service, the U.S. Fish and Wildlife Seeyithe U.S. Coast Guard, and the U.S.
Environmental Protection Agenéy.

82. Member tribes were notified of the Readiness Denisin the same day it was madé\s
described in the Readiness Decision Report forNee Polaris Gold Mine project, the
Readiness Decision sought to achieve, among otas ghe objectives of ensuring that all
participants in the environmental assessment psoads have sufficient information to
determine what requires assessment and identik@ygissues to be resolved during the
environmental assessménfThe Readiness Decision does not evaluate potaifets of
the project. Potential project effects and propasédjations are evaluated at a later stage
of environmental assessment. As further notederRibadiness Decision Report, input from
the Alaska tribes was solicited and considereceaching the Readiness Decision. If the
project is to proceed, the issues raised by thekalaribes during Early Engagement will be

60 See letter from David Grace, A/Executive ProjeireBtor, British Columbia Environmental Office tda@ence
Laiti, President, Douglas Indian Association, Ma2&h 2023, attached as Annex 7; letter from Dawvidcg,
A/Executive Project Director, British Columbia Emimental Office to Richard Peterson, Presidenhti@é
Council of the Tlingit and Haida Indian Tribes ofagka, March 29, 2023, attached as Annex 8; l&iben David
Grace, A/Executive Project Director, British ColumEnvironmental Office to Frank Wright Jr., Pre=id Hoonah
Indian Association, March 29, 2023, attached aseXri letter from David Grace, A/Executive ProjBatector,
British Columbia Environmental Office to Kevin laSr., President, Angoon Community AssociatioApdil
2023, attached as Annex 10; and letter from Davalc€&, A/Executive Project Director, British Colurabi
Environmental Office to Joel Jackson, PresidengiaDized Village of Kake, April 4, 2023, attachedfamex 11.
61 See email from Chelsea Garside, Project AssessDféiner, British Columbia Environmental Assessment
Office, to Caitlin Roesler and Lisa Olson, U.S. Eammental Protection Agency, April 20 2023, attedtas Annex
12; email from Chelsea Garside, Project Assess@féfiter, British Columbia Environmental Assessméiice to
Ben White, Alaska Department of Natural Resourégsil 20, 2023, attached as Annex 13; email fronelSha
Garside, Project Assessment Officer, British ColiatEnvironmental Assessment Office to Molly Zaleski.S.
NOAA - National Marine Fisheries Service, May 2230attached as Annex 14; and email from Chelseaidza
Project Assessment Officer, British Columbia Enmimental Assessment Office to Cooper Douglass arehSa
Markegard, U.S. Fish and Wildlife Service, 2 May3pattached as Annex 15. Alaska state officiasvalso
notified regarding the initiation of Early Engageméor the New Polaris Gold Mine project throughntidy
bilateral meetings that are held with officialsrfréhe province of British Columbia.

62 See letter from Katherine St. James, Project Assest Director, to Clarence Laiti, President, Dasghdian
Association, September 26, 2024, attached as Ah6gbetter from Katherine St. James, Project Assess
Director, to Richard Peterson, President, Centaalril of the Tlingit and Haida Indian Tribes ofaska,
September 26, 2024, attached as Annex 17; letier Katherine St. James, Project Assessment Dirgictétevin
Frank Sr., President, Angoon Community Associattteptember 26, 2024, attached as Annex 18; letor f
Katherine St. James, Project Assessment Directdrank Wright Jr., President Hoonah Indian Assamia
September 26, 2024, attached as Annex 19; letier Katherine St. James, Project Assessment Dirgctdoel
Jackson, President, Organized Village of Kake, &aper 26, 2024, attached as Annex 20.

63 British Columbia Environmental Assessment Offitegadiness Decision Report — New Polaris Gold Mine”
September 26, 2024, attached as Annex 21 at p. 4.
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addressed further during the environmental proeesisthe Alaska tribes will continue to
have opportunities to participate throughout théirenmental assessment proc&ss.

Schaft Creek project

83. Inaddition, Canada continues to submit thatmanifestly out of order to include the Schaft
Creek mining project as part of this petition tést@ommission in circumstances where
decisions regarding approval of the project hawe/abbeen made by federal and provincial
authorities. Canada recalls that the project wbeldubject to approval under provincial and
federal environmental assessment legislation pagroceeding to construction. To date,
neither British Columbia nor Canada has been gargnindication by the project proponent
when the process could be initiatBtAs with the Eskay Creek Revitalization and the New
Polaris Gold Mine mining projects, the inclusiontioé Schaft Creek project in the petition
amounts to a pre-emptive challenge by the petitotethe possibility of the state making
any future decisions regarding this project.

B. Canada has not violated the petitioners’ rights undr the American Declaration

84. Canada continues to submit that the petition igeptwithout merit. The petitioners are
unable to establish that the approval of the mipirggects violates their human rights under
the American Declaration Canada reiterates that the petitioners’ allegatithat the
approval of the cited mining projects violates theiman rights are fundamentally premised
on a claim that the mining projects involve riskss@nificant environmental harm. As
Canada continues to argue, this claim is contradidty the findings of environmental
assessments that have been completed by federgravidcial authorities for five of the
six mining projects originally cited in the petiio

85. Canada continues to be of the view that the patdimes not raise questions of interpretation
of the scope of Indigenous peoples’ human rightteutheAmerican DeclarationRather,
this petition is solely aimed at having the Commoissreview the outcomes of the
environmental assessments for mining projects ttatpetitioners disapprove of, and at
having this Commission side with the findings o tkexperts commissioned by the
petitioners over those made pursuant to Canaddardé and provincial environmental
assessment processes. Canada continues to suaniitishwholly inappropriate to use this
Commission as an appeal body regarding the comcissof environmental assessment
processes that have been carried out in Canadauthywrdies that are specialized in
conducting environmental assessments and in detemgnithe existence and relative
significance of environmental risks.

86. In the sections that follow, Canada will review haw environmental assessments are
carried out in the light of Canada’s commitmerddvancing Indigenous peoples’ rights and
how both the federal and British Columbia environtaéimpact assessment frameworks
establish robust processes for assessing the @btanpacts that proposed projects may
have on the environment. Canada will argue thathresats alleged by the petitioners were

54 bid., at pp. 10-11.
55 See Canada’s Admissibility Submission, at para. 50

20



assessed for each of the mining projects and taaa@a complied with any consultation
obligations.

)] Canada is committed to advancing Indigenous peoplesghts

87. Before reviewing the findings for the five miningopects for which environmental
assessments were completed, Canada emphasizei$ iatnwaveringly committed to
advancing the rights of Indigenous peoples. Cahaljarecognizes that thenited Nations
Declaration on the Rights of Indigenous Peopl&N Declaratior) establishes an
international framework of minimum standards fag gurvival, dignity, and well-being of
Indigenous peoples around the world and Canadarnsrmitted to implementing the/N
Declaration In 2021, the Parliament of Canada adoptedJthiged Nations Declaration on
the Rights of Indigenous Peoples®A¢UN Declaration Act, which provides a framework
for the Government of Canada to implement th¢ Declaration in consultation and
cooperation with Indigenous peoples, and basedasting reconciliation, healing and
cooperative relations.

88. TheUN Declaration Actaffirms theUN Declarationas a source for the interpretation of
Canadian law, and requires the Government of Catwadark with Indigenous peoples to
(1) take all measures necessary to ensure thedad@Wsinada are consistent with tbél
Declaration (2) prepare and implement an action plan to aehibe objectives of theN
Declaration and (3) develop annual reports on progress abichguhem to Parliament.

89. OnJune 21, 2023, the Government of Canada relélaseldN Declaration ActAction Plan,
which was developed in consultation and cooperatigth Indigenous peoples across
Canad&’ This Action Plan provides a roadmap of concret®as for Canada to implement,
in partnership with Indigenous peoples, the prilegpand rights set out in thdN
Declaration and to further advance reconciliation with Indigas peoples in a tangible
way. The Action Plan includes 181 important meastinat reflect priorities and proposals
identified by Indigenous peoples, contributes thiemng the objectives of the UN
Declaration, and aligns with specific topics coveby theUN Declaration Act

90. As part of the Action Plan measures, Canada wishdsghlight a specific measure that
commits to undertake exploratory discussions witigenous right-holders under s. 35 of
the Constitution Act, 19820 address the impact of colonialism on Indigengusups
affected by international bordefs.

91. The adoption of thaJN Declaration Actand release of the Action Plan demonstrates
Canada’s commitment to advancing Indigenous pebptgds. During his visit to Canada
in 2023, the Special Rapporteur on the rights dfigenous Peoples, Francisco Cali Tzay,

66 S.C. 2021, c.14, onlineattps://laws-lois.justice.gc.ca/eng/acts/u-2.2/pademl

57 Department of Justice, “United Nations Declaratimnthe Rights of Indigenous Peoples Act ActiomF1823-
2025", 21 June 2023, onlinkttps://www.justice.gc.ca/eng/declaration/ap-pamtdtml

68 |bid., Action Plan Measure N\63.
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recognized that “Canada has taken many importapissio advance Indigenous Peoples’
rights.”®®

Likewise, British Columbia enacted its oWeclaration on the Rights of Indigenous Peoples
Act in 2019, thereby committing to take “all measureseassary” to ensure its laws are
consistent with th&N Declaration® It has also released the Declaration on the Right
Indigenous Peoples Act Action Plan, 2022-2027, Wihdkentifies priority actions and long
terms goals for implementing the UN Declaratién.

British Columbia’sEnvironmental Assessment Atso provides that one of the purposes of
the B.C. EAO is to “support reconciliation with iggnous peoples in British Columbia”,
including by collaborating with Indigenous natioasd supporting the implementation of
the UN Declaratiori? Similarly, the federalmpact Assessment Aekpressly states the
Government of Canada’s commitment to: “implementhgUnited Nations Declaration on
the Rights of Indigenous Peoples”; “ensuring resfmdhe rights of the Indigenous peoples
of Canada recognized and affirmed by s. 35 of @mastitution Act, 1982and the
importance of implementing an impact assessmermtegeothat “fosters reconciliation and
working in partnership with the Indigenous peomie€anada” in administering the AGt.

Canada wishes to clarify that it does not disagrigle or wish to challenge the petitioners’
position that Indigenous peoples have the riglenjoy the benefits of their own culture; the
right to their own means of subsistence; the righihe preservation of health; and the right
to use and enjoy the lands they have traditionadlyd and occupied. Canada fully agrees
that Indigenous peoples have these rights. Can&a fally recognizes the right of
Indigenous peoples to participate in decision-mgkim matters that affect their rights
through their own representative institutions amelnieed to consult and cooperate in good
faith with the aim of securing their free, priondainformed consent. These rights, which
are all recognized by th&/N Declaration are essential to maintain and strengthen
Indigenous peoples’ distinct political, legal, eoanic, social and cultural institutions; they
constitute the minimum standards for the survidaynity and well-being of Indigenous
peoples.

What Canada disagrees with are the allegationstthas violated these rights, as submitted
by the petitioners. As Canada continues to sulthmtpotential risk raised by each of the
five mining projects cited in the petition was ass through environmental assessments
carried out for each project. For each of the mtsjeit was determined, by the relevant

59 Visit to Canada — Report of the Special Rapportauthe rights of IndigenouReoples, adopted by the UN
General Assembly on 24 July 2023, A/HRC/54/31/Addrline:
https://documents.un.org/doc/undoc/gen/q23/1394f2ip313912.pdfat para. 86.

70 British ColumbiaDeclaration on the Rights of Indigenous Peoples 8BC 2019, c. 44, online:
https://www.bclaws.gov.bc.ca/civix/document/id/cdetp/statreq/19044. 3.

"t Government of British Columbia, “Declaration om tRights of Indigenous Peoples Act Action Plan 20027,
30 March 2022, onlinenttps://www?2.gov.bc.ca/assets/gov/government/mieist
organizations/ministries/indigenous-relations-rasigtion/declaration_act action_plan.pdf

72 British ColumbiaEnvironmental Assessment A8BC 2018, c. 51, online:
https://www.bclaws.gov.bc.ca/civix/document/id/cdetp/statreg/1805IBC EAA], s. 2(2)(b)(ii).

73 |AA, preamble.
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authorities, that the project was not likely to sasignificant adverse environmental effects,
taking into account the implementation of mitigationeasures. In the absence of
establishing that the cited mining projects arelliko cause significant environmental harm,
Canada cannot be found to have violated the peitsd rights through the approval of the
projects.

i) Environmental impact assessments are effective t@olto assess potential
impacts on the environment

Canada continues to rely on its admissibility sigsoins and on British Columbia’s
supplemental submissions to describe the framework regulating environmental
assessment processes at the federal level anddbimgal level in British Columbi&:
Those submissions highlight the rigorous procegsescribed by Canada’s domestic
statutes, regulations, policies and guidance amdafsessing potential environmental
impacts of proposed mining projects by proponents.

Canada will not repeat the information mentionedtsnadmissibility submissions, but
recalls that both the federal and the British Cddiamenvironmental assessment frameworks
establish robust processes for assessing the @btanpacts that proposed projects may
have on the environment, including potential transigary effects, and for assisting
decision-makers to make informed decisions witlpeesto those projects.

Both the federal and the British Columbia environtaé assessment processes include
several phases that a project is required to undeefpre it may receive authorizations to
proceed. These phases are aimed at fully assebsimpssible impacts a potential project
may have, at identifying the best ways to avoidemtuce a project’'s possible negative
impacts, at informing decision-makers about projegtacts, and ultimately at protecting
people and the environment.

As part of these processes, project proponentsegréred to submit detailed information,
including project plans, studies, and predictiobsud potential impacts. They are required
to consider cumulative effects, transboundary é&ffeand to provide information on how
potential adverse impacts can be managed thouggatnin measures, as relevant.

4 See Canada’s Admissibility Submission, at par6s38. It should be noted that in June 2024, Carsada’

Parliament amended certain provisions oflthpact Assessment AgYith respect to transboundary international
effects, described at para. 33 of Canada’s AdniiggiBubmission, themended section 2 definition of “effects
within federal jurisdiction” now includes “a nongi@ible adverse change ... to the marine environnteaitis
caused by pollution and that would occur outsidaeg@da” or “a non-negligible adverse change — thataissed by
pollution —to boundary waters or international watees those terms are defined in subsection 2(Hedfanada
Water Act or to interprovincial waters”. [Previously, trdomindary effects were captured in this definitisria
change to the environment that would occur ... imavipce other than the one where the project isdpearried
out,” or “outside Canada”.] This includes watergigérs that flow across the international boundaeyween the
United States and Canada. The amended definititadeykrse effects within federal jurisdiction” reta effects on
fish and fish habitat. With respect to decision-mgkdescribed at para. 26 of Canada’s Admissjb8itbmission,
decision-makers must now determine whether a pi‘ejadverse federal effects are likely to be to s@xtent
significant. Only likely significant adverse effecif any, are subject to the public interest denisSee also British
Columbia’s submissions, at paras. 6-23.
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A project that is approved following an environmanassessment can include legally
binding conditions that the proponent must adhen&tien carrying out the project. These
conditions are enforceable and are monitored bporesible authorities following the
approval of the project. Compliance with the progeconditions is monitored for the life of
the project, and authorities are empowered todakember of actions to ensure compliance,
including issuing orders to the project proponentase of non-compliance.

Further, the decisions made as a result of there@mviental assessment processes only
provide that the mining projects may proceed to fgkemitting stage. Construction and
operation of a mine can only be authorized throtighpermitting process, which entails
additional evaluations of the project proposalseddasn detailed project designs and
establishes mitigation, monitoring and compliareguirements for any mines before they
can be constructed.

It should be noted that both the federal and thi#sBrColumbia environmental assessment
frameworks include specific provisions that requioasultations with Indigenous peoples
and ensure that impact assessments are conductechanner that respects the rights of
Indigenous peoples, advances inter-jurisdictionabperation, where applicable, and
integrates Indigenous knowledge into the decisi@king proces$®

Canada wholly rejects the petitioners’ assertiohat tCanada’s federal and British
Columbia’s regulatory frameworks are insufficiemfarotect their right$® and that Canada
and British Columbia cannot be counted on to prewey potential significant harm from
British Columbia mine$’ Not only are the petitioners attempting to disitré@hnada’s
assessment processes by relying on their own exja@d by raising unrelated past incidents,
but they also appear to challenge environmentassssent as an adequate means to assess
any potential adverse impact raised by a projadhat regard, they submit that:

“[Clonducting an environmental assessment is netgafet and unlikely to predict the effects
of mining on a complex ecosystem for hundreds afyéto the future’®

Yet, the petitioners’ statement contradicts theogedtion in international law that
environmental assessments constitute a sound as=@s®ol in relation to activities that
may cause significant environmental damage. Therrdational Court of Justice has
recognized in th€ulp Mills on the River Uruguay (Argentina v. Uray) case that:

it may now be considered a requirement under gemsernational law to undertake an
environmental impact assessment where there $& ghat the proposed industrial activity may
have a significant adverse impact in a transboyndantext, in particular, on a shared
resource?

5 See for e.g., IAA, ss. 12, 22(1)(c), 22(1)(g), D2, 22(1)(q), 28(3.1); BC EAA, ss. 2(2)(b), 7,116(1), 19(1),
21(3), 25(1), 27(5), 28(3), 29(3), 29(5), 31(5)(B232(8), 34(3), 35(2), 41(4), and 41(6).

76 Petitioners’ Merits Submission, at p. 1.

1bid., at p. 14.

8 bid., at pp. 10-11.

7 Pulp Mills on the River Uruguay (Argentina v. Uragl), [2010] ICJ Rep, p. 14, at para. 204 [Pulp Miltsthe
River Uruguay Case].
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Referring to this passage, the International CaafrtJustice further recognized in
Construction of a Road in Costa Rica along the 3zam River (Nicaragua v. Costa Rica)
that this holding generally applies to the transiatary context:

Although the Court’'s statement in the Pulp Millssearefers to industrial activities, the
underlying principle applies generally to proposetdivities which may have a significant
adverse impact in a transboundary contéxt.

Further, the petitioners’ argument that environrakassessments are unlikely to predict the
effects of mining on a complex ecosystem failsate@tinto account that Canada’s and British
Columbia’s environmental assessment processeseett@hssessment of potential effects
in complex ecosystems, but also that the obligatioprevent environmental damage is an
obligation of means, not results, to be fulfilledkieeping with the standard of due diligence,
as recognized by the International Court of Justidbe two above-mentioned cases.

Canada notes that the Inter-American Court of HuRigihts, in its Advisory Opinion OC-
17-23, has considered in some detail the scopet&ss obligations with respect to projects
that may raise environmental damage, includingstranndary effect. As noted in Canada’s
admissibility submissions, this Advisory Opinioniarprets the scope of states’ obligations
under theAmerican Conventioand so is not binding on this matter before then@dssion,
given that Canada is not a party to @envention That being said, Canada submits that it
would nonetheless be in compliance with the Intarelican Court’s findings in the
Opinion, including on states’ obligation of previent the precautionary principle; the
obligation of cooperation; and the procedural ddigns in the context of potential
environmental damage, as briefly explained in tilwing.

Obligation of prevention

On the obligation of prevention, the Court recdlsmt the obligation of prevention
established in environmental law is an obligatidnmeans and not resift. The Court
explains that, as part of their general obligatiortake appropriate measures to prevent
human rights violations as a result of damage @cetivironment, states are required to (1)
regulate activities that could cause significanth&o the environment; (2) supervise and
monitor activities under their jurisdiction thatutd produce significant environmental
damage; (3) require an environmental impact assa#swhere there is risk of significant
environmental harm; (4) establish contingency plaarsd (5) mitigate environmental
damages when it occuts.

Canada submits that it satisfies all these requrdsn As explained in Canada’s
admissibility submissions, all mining in British ldmbia is subject to stringent regulation,

80 Certain Activities Carried Out by Nicaragua in tBerder Area (Costa Rica v. Nicaragy§2015] ICJ Rep, p.
665, at para. 104 [Certain Activities Carried OutNicaragua in the Border Area Case].

81 Pulp Mills on the River Uruguay Case, at para.;ZDé&rtain Activities Carried Out by Nicaragua i tBorder
Area Case, at paras. 104, 153.

82 Advisory Opinion on the Environment and Human Reglat para. 143.

83 |bid, at paras. 146-174.
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and is subject to robust compliance oversight. kther explained, significant legislative,
regulatory, and structural changes were made entegears to strengthen industry safety,
minimize environmental risk, and strengthen ovésigechanisms. These changes have
been largely in response to lessons learned frentaiings dam failure at the Mount Polley
mine in 2014 and the Auditor General of British @ubia’s recommendations made in
2016. These changes have established greater safptyements, expanded investigative
and enforcement capacities, and formalized ongaindits of the system’s regulatory
effectiveness. Canada refers this Commission aditsissibility submissions which provide
additional information on the regulatory regime foming activities in British Columbia,
and on the oversight and enforcement measures el@théal the regimé?

110. As pertains to the Inter-American Court’s findings environmental impact assessments,
Canada submits that its environmental impact assa#sprocesses at the federal level and
in British Columbia fully meets the conditions smit by the Court. More particularly,
Canada’s and British Columbia’s environmental psses (1) are conducted before an
activity is carried ouf? (2) are carried out by a neutral regulator with televant technical
capacity, under the state’s supervisiéid) are required to examine the cumulative impact
of the proposed projeéf; (4) promote the participation of interested pattimcluding
Indigenous people®; (5) respect the traditions and cultures of Indmenpeople§® and
include (6) a contingency plan to respond to emmental emergencies or disasters and
mitigation measures if environmental damage octurs.

Precautionary principle

111. With respect to the Court’s holding that states thaes in keeping with the precautionary
principle in cases where there are plausible inina that an activity could result in severe
and irreversible damage to the environnté@anada recalls that the Government of Canda
has committed to implementing the precautionaryngypie, which is enshrined in the
Canadian Environmental Protection Act, 1999The Impact Assessment Aéurther

84 See British Columbia’s Admissibility submissioas paras. 24-37.

85|AA, s. 7; BC EAA, s. 6.

86 |AA, ss. 25, 31, 36; BC EAA, ss. 21. 24(3), 26.

871AA, s. 22(1)(a)(ii); BC EAA, s. 25(2)(a).

88|AA, ss. 12, 22(1)(c), 22(1)(9), 22(2)(1), 22(1)n22(1)(n), 22(1)(q), 27, 28(3.1); BC EAA, ss. 48(19(5), and
25(2)(a) on public participation, and ss. 2(2){)14, 16(1), 19(1), 21(3), 25(1), 27(5), 28(3)(R929(5), 31(5),
32(7), 32(8), 34(3), 35(2), 41(4), and 41(6) ortipgration by Indigenous peoples.

89]AA, ss. 2 (definition of ‘adverse effects in fedgjurisdiction”), 22(1)(g), 22(1)(l), 22(1)(q) €8 also
Government of Canada, “Guidance: Indigenous Knogdaghder thémpact Assessment Aconline:
https://www.canada.ca/en/impact-assessment-ag@neigss/policy-guidance/practitioners-guide-impact-
assessment-act/indigenous-knowledge-under-the-ingsaessment-act.htnBC EAA, ss. 2(2)(b)(i)(C) and 25(1),
but also more generally provisions on Indigenousigipation mentioned in the previous footnote.e 3¢s0, British
Columbia Environmental Assessment Office, “Guidéndigenous Knowledge in Environmental Assessments”
online: https://www?2.gov.bc.ca/assets/gov/environment/@dttgsource-stewardship/environmental-
assessments/quidance-documents/indigenous-nation-

guidance/quide_to_indigenous _knowledge_in_envirarnialeassessments.pdf

O JAA, s. 22(1)(a)(i); see also s. 7 (prohibitionahd ss. 12-153 (compliance and enforcement); B&,EA
25(2)(c); see also ss. 49-71 (compliance and eafoent).

91 Advisory Opinion on the Environment and Human Réglat para. 180.

92 CEPA, ss. 2(1)(a)(ii), 3, 6(1.1), and 76.1(1).
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mandates that the Government of Canada, the Mirastenvironment and Climate Change,
the Impact Assessment Agency of Canada, and fedathabrities apply the precautionary
principle when exercising their powers in the adstmation of the Act?

Obligation of cooperation

The Court also explains at some length the obbgatif cooperation between states with
respect to projects or incidents that could caugeif&cant transboundary environmental

harm. Such obligation, the Court opines, includBstkie duty to notify states that may

potentially be affected by possible significant ieowmental damage as a result of activities
carried out within a state’s jurisdiction; and (e duty to consult and negotiate with

potentially affected staté.

Canada continues to submit that the environmessg¢ssments conducted for the mining
projects cited in the petition revealed that nohthe projects was likely to cause significant
adverse environmental impacts, including in thetéthiStates, as explicitly referred to in
the environmental assessment reports for the BaokeKSM, Galore Creek and Tulsequah
Chief mining project§® Accordingly, while the obligation of cooperatioroutld not be
applicable as such to the issues raised in thigiqgret U.S. federal and Alaska state
authorities were nonetheless actively involvedha énvironmental assessment processes
for these mining processes.

Moreover, Canada continues to cooperate on an ngdpaisis with authorities in the United
States. In 2015, British Columbia and the StateAlsfska signed a Memorandum of
Understanding in which they agreed to establistatebal working group on the protection
of transboundary waters. The bilateral working groneets at least twice annually to share
data on water quality and mine operations, and igeowpdates on environmental
assessments and permittitig.

As pertains to the procedural obligations highlkgghby the Inter-American Court regarding
access to information, public participation, andess to justice, Canada continues to submit
that the petitioners had access to information att@ienvironmental assessments that were
conducted for each of the five mining projectssaue, and had multiple opportunities to
participate in the consultations that were heldardopg each of these projects, as will be
further explained in section iv) below. The petitos also had the option to challenge
decisions taken as part of these processes beforadi@n courts. They chose instead to
directly seize this Commission.

9 See IAA, s. 6(2). The requirement to apply thecputionary principle was also stipulated in thB@21@anadian
Environmental Assessment ABtC. 1992, c. 37, onlinattps://laws-lois.justice.gc.ca/eng/acts/C-
15.2/20021231/P1TT3xt3.htr(drchived), s. 4(2).

94 Advisory Opinion on the Environment and Human Réglat paras. 181-210.

9 As noted in Canada’s Admissibility Submission, thajority of the environmental assessment repogs a
available online and links to them were providedimex A of Canada’s Admissibility submission. Tie@ort by
Fisheries and Oceans Canada and Natural Resouaoesl&on the Red Chris Copper-Gold Mine Projeciigewiot
available online, can be found at Annex C of Carsaddmissibility Submission.

9% The Memorandum of Understanding and Cooperatitwesn the State of Alaska and the Province of Sriti
Columbia can be found at Appendix A of British Qolia’s Admissibility submissions.
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i) The threats alleged by the petitioners were assesiséor each of the mining
projects

The petitioners have not provided new informatioat twould support their claims that the
cited mining projects pose threats to the enviramraad that, as a consequence, their human
rights were violated.

The petitioners continue to rely on the informatiprovided in their admissibility
submissions in support of their contention thatapproval of the cited mining projects raise
potential environmental threats of (1) pollutionwedters through acid rock drainage and
catastrophic failure of mine waste containmenteyst and of (2) harm to fish population
caused by pollution of waters. In support of tladliegations, the petitioners continue to rely
on opinions of experts they contracted for the psepof this petition, past incidents
involving different projects, and broad allegatioegarding the inadequacy of Canada’s
federal and provincial regulatory frameworks gowegrenvironmental impact assessments.

Canada continues to rely on its admissibility stdsmoins to emphasize that the specific risks
characterized by the petitioners as environmehtalbts—acid rock drainage, tailings dam
storage failures, and harm to fish populations edusy increased metal concentrations in
downstream waters—were all considered by authseriti€Canada and British Columbia as
part of the environmental assessment process forfitte mining projects for which
environmental assessments were completed, i.eepitlc Red Chris, KSM, Galore Creek,
and Tulsequah Chief.

The environmental assessment reports, produceelafdr of the projects, provide detailed
information on the consideration of potential eomimental effects and the conclusions
reached by environmental assessment authoritBatish Columbia and Canada regarding
these effects’

Given the length and complexity of these reporemdila wishes to draw this Commission’s
attention to the table annexed to Canada’s adniisgiubmissions that contains extracts
of the environmental assessment reports for eactheffive above-mentioned mining
projects, in relation to each of the potential Gane raised by the petitioners. The table
includes information on the potential impacts idieed during the environmental
assessment process, including potential accidentgatiunctions, the mitigation measures
proposed by the project proponent, and the coraigsof British Columbia and Canada
environmental assessmenis.

For example, the possibility of acid rock drainagyel metal leaching and their possible
impact on water quality was identified as a potntoncern for each of the five projects.

97 As mentioned, the majority of the environmentaleasment reports are available online and linkisexm were
provided in Annex A of Canada’s Admissibility sutssion. The report by Fisheries and Oceans Canatla an
Natural Resources Canada on the Red Chris CopplerMine Project, while not available online, canfbend at
Annex C of Canada’s Admissibility Submission.

% See Environmental Assessments Summary Tablehatlaxs Annex B of Canada’s Admissibility Submission
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For each of these projects, mitigation measures weoposed to address the potential
impacts. These included, for example, implemerdingetal leaching and acid rock drainage
characterization and management program at thetooft€onstruction and throughout the

mine operating life; discharging the sulphides beptailings stream into a relatively deep

portion of a pond where permanent submergence eas$ured; collecting and diverting

contact water generated at the mine site to the'siimater storage facility for treatment in

the mine’s water treatment plant; and installirggekenium treatment plant at the mine’s site
to minimize selenium loadings to the receiving emwinent®®

Similarly, potential impacts on fish populationsrevalso raised for each of the projects.
Mitigation measures included establishing settipjognds and diversion, setting up water
treatment facilities, developing a Fisheries Habliampensation Plan in accordance with
Fisheries Actrequirements, and monitoring water quality. As the potential for
malfunctions and accidents, this risk was alsoszesefor each project. For example, for the
Galore Creek mining project, it was acknowledgeat thdam failure would result in major
adverse environmental effects, and the projectgept therefore undertook, as mitigation
measures, to construct a tailings dam in accordaitethe Canadian Dam Association
Guidelinego withstand a 1 in 10,000 year earthquake ad@velop long-term maintenance
and mitigation strategy for the dam and spillwagres such as floods and earthquai@s.

It should be noted that as part of the environmeassessment process, the potential
cumulative effects of each project were assé8sexs were the potential transboundary
effects of the Brucejack, KSM, Galore Creek ands&éguah Chief mining projects. These
are explicitly noted throughout the environmentssessment reports for each of these

9 A summary of the proposed mitigation measuregémh of the five mining projects can be found & th
Environmental Assessments Summary Table at Annek@anada’s Admissibility Submission.

100See Government of Canada, “Galore Creek Coppéd-Gitver Project”, at pp. 228-232.

101 For the Brucejack mining project, see British GQohia Environmental Assessment Office, ‘Brucejackdso
Mine Project - Assessment Report’, 6 March 20t&%adrticular ss. 5.4, 6.8, 7.4, 8.6, 9.6, 10.66,112.6, 13.6,
14.6, 15.6, 16.6, 17.6 [Brucejack British ColumBssessment Report]; and Canadian Environmentalsaasent
Agency, ‘Brucejack Gold Mine Project — Environmdmiasessment Report’, July 2015, s. 7.3 [Brucef@aBAA
Environmental Assessment Report]. For the Red Chiriéng project, see British Columbia Environmental
Assessment Office, ‘Red Chris Porphyry Copper-Guioject - Assessment Report’, 22 July 2005, inipaldr s.
5.6.4 [Red Chris British Columbia Assessment Réparnid Fisheries and Oceans Canada and NaturalReso
Canada, ‘Red Chris Copper-Gold Mine Project — SdrggReport’, 19 April 2006, s. 7.12 [Red Chris &aming
Report]. For the KSM mining project, see Britishl@ubia Environmental Assessment Office, ‘KSM Projec
Assessment Report’, June 2014, in particular s6.245.2.6, 5.3.6, 5.4.6, 5.5.6, 5.6.6, 5.7.6,45.8.9.6, 7.1.6,
8.1.6,9.1.6, 10.1.6 [KSM British Columbia AssesairReport]; and Canadian Environmental Assessmegphay,
‘KSM (Kerr-Sulphurets-Mitchell) Project — Comprelsére Study Report’, July 2014, s. 5.6.2 6 [KSM CEAA
Comprehensive Study Report]. For the Galore Creejeqt, see British Columbia Environmental Assesgme
Office, Transport Canada, Fisheries and OceansdaamNatural Resources Canada, Environment Can@dégre
Creek Copper-Gold-Silver Project — Assessment R&paemprehensive Study Report’, February 2007, migaar
s. 3.4 6 [Galore Creek British Columbia Assessnirayort]. For the Tulsequah Chief mining projece se
Tulsequah Chief Project Committee, ‘Tulsequah CBiepper/Gold/Silver/Lead/Zinc Project — Report and
Recommendations of the Tulsequah Chief Project CitteriVith Respect to a Decision on a Project Apalo
Certificate by the Minister of Environment, LandsdaParks and the Minister of Energy and Mines aiimidter
Responsible for Northern Development and Fulfillthg Requirements of a Screening Report Pursuaheto
Canadian Environmental Assessment Act’, 1998, miqdar s. 5.1.2 and Appendix 10 6 [Tulsequah EGIEAA
Report].
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projectst®? It should further be noted that U.S. federal ankdsRka state authorities
participated in the assessment process conduatéae®e mining projects.

The environmental assessments conducted for theepick mining project illustrates how
potential transboundary impacts were considerepaasof the environmental assessment
processes conducted under @enadian Environmental Assessment Act, 281i@ British
Columbia’seEnvironmental Assessment A2002

Both assessments explicitly acknowledged the piaiegrénsboundary effects of the project
in the United States, in particular with respecthte potential surface water quality, as the
Brucejack Creek watershed at the mine site drailitphurets Creek and then to the Unuk
River, which flows from British Columbia into Alaak

The assessments acknowledged the importance darigfish habitat to Aboriginal groups
as a source of subsistence, income, and recreasomell as having important cultural
significance. The project’s potential effects oshfiand fish habitat, including in Alaska,
were noted along with the economic and social ingmme of commercial fisheries for
communities®

To address the potential transboundary effects atemquality, fish and fish habitat, the
project proponent proposed a number of mitigatioasures. Those measures, which
become legally binding on the project proponent aasondition for obtaining an
environmental assessment certificate, were coraiddyy environmental assessment
authorities along with advice from government adthes and comments received from
Indigenous groups and the public.

On the potential impact on water quality, environtaé assessment authorities noted that
the project would result in metals, nutrients andpgnded solids being released into
Brucejack Creek, some of which would exceed watetity guidelines. However, based on
the data on water flow rates and the applicatiooma@fgation measures, environmental
assessment authorities found that it was unlikedy the increase in metals, nutrients and
suspended solids would be measurable at the Can&ldorder?

The authorities also found that it was unlikelytthay project-related changes in water
quality would be detectible in Sulphurets Creeld aimther downstream in the Unuk River.
It was noted that because there are multiple inppu&ulphurets Creek, including from the
proposed KSM Project—another mining project ategsuthis petition—it will be necessary
to control water quality at the outlet of Brucejdakke in order to attribute and manage any
changes in parameter concentrations resulting ftioen Project. Authorities noted that
discharge limits for effluent unique to the Bruatjaold Mine Project would have to be

102 The multiple references to transboundary constiersiin the environmental assessment reports focégack,
KSM, Galore Creek and Tulsequah Chief mining prigj@dll not be listed here for conciseness, butrammary of
the main transboundary considerations raised fcin eithe projects can be found at Annex B of Carsad
Admissibility Submission.

103 Brucejack British Columbia Assessment Report,pat32, 52, 55, 87 and Brucejack CEAA Environmental
Assessment Report, at pp. 3, 23, 62, 132-135.

104 See Brucejack CEAA Environmental Assessment Rejyoparticular, at pp. 23-30.
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developed by the province of British Columbia innsoltation with the proponent,
Aboriginal groups and local authorities to ensubattthe Project does not impact
downstream water quality.

Taking into account the implementation of the psgzbmitigation measures, environmental
assessment authorities concluded that the proj@aldwot result in any significant adverse
environmental effects outside of Canatfa.

As for the potential impact on fish and fish habienvironmental assessment authorities
noted that it is unlikely that any impacts from araguality degradation to fish and fish
habitat would be observable, given the propose@émiedatment approach at the mine site,
the additional test that the project proponent wWolbé required to perform to acquire
provincial permits, and the follow-up program thaiuld be established to verify that the
approach to water treatment performs as intendedigih all phases of the project. On that
basis, and considering the implementation of all finoposed mitigation measures, the
environmental assessment authorities concluded ttiatproject would not result in
significant adverse effects on fish and fish habfta

It should further be noted that the environmentdeasment process for the Brucejack
mining project saw the active participation of egentatives of federal and state agencies
from the United States, which were invited to beeamembers of the Brucejack Working
Group. Through this formal process, downstream eorcwere incorporated in the review
process?’

For instance, the U.S. Environmental Protectionrdgeand the State of Alaska expressed
concerns regarding the possibility for elevatecelewof minerals in the water as well as
regarding the cumulative effects on water qualitgl an fish and fish habitat in the United
States. In response, the project proponent reeddithrits water quality model with
conservative parameters to demonstrate that evére iplanned mitigation measure were
less effective than predicted, it would still n@t jpossible to detect any residual impacts to
water quality in the United States.

The proponent also showed through its cumulatifeces assessment that no cumulative
effects were expected on water quality or on fisfish habitat:°® As part of that cumulative
effects assessment, the project proponent conslitteegotential for residual environmental
effects of the project to overlap and interact wigsidual environmental effects of past,
present and reasonably foreseeable projects aiwdiast Those included the Red Chris, the

105 Brucejack CEAA Environmental Assessment Repompat30-31. As noted in Canada’s Admissibility

Submission, environmental authorities in BritisHi@abia concluded that they did not have sufficiafiirmation
to make a determination regarding the potentiakiohjpf the project on surface water quality. Caesiswith their
recommendation, the Government of British Columbiguired the project proponent to provide furthercified
information relevant to this issue prior to therstd project construction. See information anfitrences provided
in the Environmental Assessments Summary TablegAl/) at p. 4.

106 Brucejack CEAA Environmental Assessment Repompat31-35.

107 pid., see ‘Summary of Comments on the Draft Environnektéaessment Report and Potential Conditions’,
Appendix G, at pp. 132-146.

108 Brucejack CEAA Environmental Assessment Repomppat?9 and 62.
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Galore Creek, the Schaft Creek, the KSM, and theaf<reek Revitalization mining
projects, all of which are cited in the petitithd.

The Alaska Department of Natural Resources indic#tat it found no basis on which to

object to the conclusion of the environmental agsest that it is unlikely that any impacts

from water quality degradation to fish and fish itethwill be observable. It noted that it was

satisfied that its concerns regarding potential wlative effects were addressed by the
environmental authorities and the project proponkritirther noted that, in the event that
monitoring shows that the treatment process isffettive in preventing harm to Alaskan

waters and fish habitat, the State of Alaska veflarve the right to take appropriate action
to address the situatidt To date, no such action has been taken.

In addition to U.S. authorities, Aboriginal groupscluding tribes and downstream
communities in Alaska, were also consulted. Theegarpublic, including members of the
American public, were also provided with opportiestto provide written comments and to
attend any public meetings in Canada. All commestteived were considered as part of the
process and were made publicly available upon stdtie

Detailed information on the potential transboundang cumulative effects of the other
mining projects for which environmental assessmenmtse conducted, and on the
involvement of U.S. federal and state authoritiesn be found in the environmental
assessment reports for each of those mining psoged in the summary table annexed to
Canada’s admissibility submission.

Canada reiterates and emphasizes that the spenifionmental concerns raised by the
petitioners were all duly considered by the relévfaderal and provincial environmental
authorities, as detailed in each environmentalssssent report. These concerns informed
the conclusions of environmental authorities rem@ydthe potential for adverse
environmental effects raised by each project, aaxh elecision to ultimately allow each
project to proceed.

Further, and as described in British Columbia’s pteimental submissions at the
admissibility stage''? data on water quality that was gathered as paBritish Columbia
and Alaska’'s collaboration on the Joint Water QualMonitoring Program for
Transboundary Waters does not support the petigbassertions. The data was gathered
as part of a program that was developed in colkibmr with provincial, state, Indigenous,
and Tribal organizations over a period of two ydesm 2017 to 20192 A technical team
gathered water quality data in the Alsek, TakukiB#é, and Unuk River watersheds and

1091pid., at pp. 59-60.

101bid., at p. 124.

pid., at pp. 15-19 and see ‘Summary of Comments oDthé Environmental Assessment Report and Potential
Conditions’ Appendix G, at pp. 132-146.

112 5ee British Columbia Supplemental Admissibilitybissions, at paras. 40-54.

113 See Government of British Columbia “Joint Quabgnitoring Program for Transboundary Waters — Paogr
Description and Two-Year Work Plan”, 5 October 20diline:https://www2.gov.bc.ca/assets/gov/farming-natural-
resources-and-industry/mineral-exploration-minimgigments/compliance-and-enforcement/final_- bc-

ak_joint_water_quality monitoring_program_descdptiand_two-year work plan_-_october 5 2017.pdf

32



140.

141.

142.

analyzed samples of water, sediments, and aqua@nisms. The technical team reported
that water quality generally met Alaska’s waterlgyatandards. The few cases where water
guality standards were not met were caused by leigtls of naturally occurring minerals,
not human activity, and the measured levels were identified as a risk to local
ecosystems!* Data on water quality from mining operations iritBh Columbia can be
found on the BC Mine Information webstte.

Canada wishes to clarify that while the environmakrassessment processes for the
Brucejack, Galore Creek, KSM, Tulsequah Chief dr@dRed Chris have concluded, federal
and British Columbia environmental assessment aii#® are monitoring the project
proponents’ compliance with the stipulated condgidor operating the mining projects.
Environmental authorities are authorized to takaraber of measures to ensure compliance,
including conducting compliance inspections, asdiisg orders to project proponehts.

Contrary to the petitioners’ characterization ad timendment process as a means to allow
increased pollution of transboundary watershedy, mject amendment involves an
assessment of its particular effects on the enment and imposes mitigation requirements
in response to those effects. For example, the detkrpermit authorizing effluent
discharges from the Brucejack mine describes thasteand conditions that the project
proponent is required to comply with to carry octivdties under the permit’ As part of
these requirements, the project proponent mustaaisaally submit a compliance repdit.

Generally, monitoring and compliance are condudt@@ugh two parallel provincial
processes. The B.C. EAO is responsible for requatompliance with a project’s
environmental assessment certificate, and assetsfoercompliance with waste discharge

114 Alaska Department of Environmental Conservatioth BE& Ministry of Environment and Climate Change
Strategy, “British Columbia and Alaska TransbougdRivers Sampling Program: 2019 Status Report”,ddar
2020, onlinehttps://www?2.gov.bc.ca/assets/gov/farming-natuesiources-and-industry/mineral-exploration-
mining/documents/compliance-and-enforcement/bc raksboundary _rivers 2019status_report.pdf.

See also, Alaska Department of Environmental Coasien and BC Ministry of Environment and Climatbabge
Strategy, “British Columbia and Alaska Joint Wafarality Program for Transboundary Waters Data Repéiinal
Report”, January 2021, onlinkttps://www2.gov.bc.ca/assets/gov/farming-natueaburces-and-industry/mineral-
exploration-mining/documents/compliance-and-enforeet/6_-_twg-m_ak_bc_ 2021 data rpt 2021-01-08.pdf.
For information about the final program review, #daska Department of Environmental Conservatioth B&
Ministry of Environment and Climate Change Stratg@®ritish Columbia and Alaska Technical Workingdap on
Monitoring Program Review”, January 2021, onlih&ps://www?2.gov.bc.ca/assets/gov/farming-natuesiburces-
and-industry/mineral-exploration-mining/documentshpliance-and-enforcement/5_-_twg-

m_ak_bc 2021 prgm_review 2021-01-08.gdfr information regarding collaborative environnagrotection
work between British Columbia and Alaska, see Gowant of British Columbia, “Protecting the enviroamh near
the B.C. and Alaska border”, onlinettps://www2.gov.bc.ca/gov/content/industry/minegaploration-
mining/further-information/bc-alaska-transboundargters

115 See British Columbia Mine Information website,inal https:/mines.nrs.gov.bc.ca/

116 See IAA, ss. 120-129; BC EAA, s5.49-71.

117 See copy of Permit 107835 issued by the Britishu@bia Ministry of Environment and Climate Change
Strategy, 16 June 2022, at pp. 4-11, attached as»A\R2.

118 See, for e.g., compliance reporting for the Brackjmine, online:

https://projects.eao.gov.bc.ca/api/public/docuntt#éf44642cc990022f24bb1/download/BJ%20EAC%20%23M1

5-01%20Proponent%20Fifth%20Year%200perations%2dS@hipliance%20Report%2031%20Jan%202023.pdf.
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permits are conducted by the Compliance and Enwiesrtal Enforcement Branch of the
B.C. Ministry of Environment and Climate Changea&tgy.

143. The frequency of compliance assessments is detediimough onsite inspections and data
review. The approach to inspections is risk-baaedpunting for inherent risks, posed, for
example, by discharge rates and contaminant loaad, behavioural risks, such as an
operator’s compliance history. The regulator's oese to any non-compliance is likewise
risk-based, accounting for factors such as an ¢gésgawillingness and ability to comply
along with the severity of risks to the environmantl human health.

144. Monitoring programs, such as the one for the Bamejmine mentioned above, are
established to evaluate potential impacts of theesiion the receiving environment.
Monitoring programs include trigger response plmmseach mine pursuant to which alert
levels are set. If such levels are reached, it tndiger responses ranging from additional
monitoring to shutting down the mine. All requiregports are reviewed by provincial
regulators and are publicly available onlfd2Based on the results of monitoring, regulators
can adopt changes to the monitoring program omnecend amendments to the permit to
further protect the environment.

145. It should be noted that as part of British Colunisbadaptive management approach, in the
event that evidence suggested a need for changgmertoit conditions, the Mining
Authorizations Team of the B.C. Ministry of Envimaent and Climate Change Strategy
would be seized of the matter and determine whethanges are required to enhance
environmental protection. Similar measures are labl@® under the federalmpact
Assessment A&

146. The petitioners note that in May 2023, the operaiothe Brucejack mining project received
a notice of non-compliance under s. 126 of bmpact Assessment Afdr violating a
condition of its authorization to operate the Bjack mine. The petitioners submit that this
shows “how mining operations often do not confoorptedictions in the environmental

review stage ¥?!

147. The notice of non-compliance was with respect$ediment release near Brucejack Creek,
which was observed by enforcement officers duringirsspection, and was found to
contravene a condition for mitigation measures pineject proponent had agreed to

119 British Columbia Mine Information, onlinéttps:/mines.nrs.gov.bc.ca/

120 The Impact Assessment Agency of Canada (IAACgsponsible for verifying compliance with the coialis
set out in Decision Statements issued under theACEHN 2 or the IAA. IAAC enforcement officers undste
compliance and enforcement measures to encouralgensure compliance. Compliance measures are adtikan
by IAAC to promote awareness amongst Proponerdsr#ét authorities, Indigenous groups, environmegtalips
and other members of the public as to the mearasifring compliance with the Decision StatementhSctions
could include issuing guidance publications, prowgdraining sessions and maintaining effectivegoing
communication with the Proponent throughout theaot@ssessment process. Enforcement actions aasact
taken by IAAC enforcement officers when there &sa@n to believe that the Act has been contraveketthns
include warnings (oral and written), orders, injtioigs, prosecution, and penalties.

121 petitioners’ Merits Submission, at p. 7.
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implement to protect fish and fish habit& As noted in the notice of non-compliance, the
issue was addressed immediately while officers vweresite and before there was any
interaction between sediment-laden discharge anatefack Creek?® The nearest fish
inhabited waters are 20 km from the location whbkeesediment release was noted.

Contrary to the petitioners’ assertion, Canada stdiimat the notice of non-compliance and
the steps taken by the project proponent to retiidysituation demonstrate the effectiveness
of the monitoring regime in place to ensure thatapproved mining project complies with
the conditions stipulated for operating the mingmgject.

Canada maintains its position that the petitiohenrge not established that by approving the
cited mining projects, Canada has violated theméw rights. Such a claim critically rests
on establishing that the impugned mining projeotsepa threat to the environment such that
the petitioners’ rights can be said to be adversmlyacted. The petitioners’ claims are
clearly contradicted by the findings and conclusia the environmental assessments
conducted for each project. While the petitioneyrdisagree with those findings, their
disagreement cannot be taken as establishing hiea¢ will be adverse environmental
impacts or that any such impacts violate their hunnghts.

Iv) Canada complied with any consultation obligations

The petitioners allege that they have repeatedgngited to engage with both the federal
and British Columbia governments through and beyandronmental assessment processes
for the cited mining projects.

To Canada’s knowledge, the petitioners did notigp#dte in any of the consultations
undertaken as part of the environmental assessntiesitsvere completed for the cited
mining projects. Moreover, U.S. federal and Alaskade authorities participated actively in
the environmental assessment processes for theejBok¢ KSM, Galore Creek and
Tulsequah Chief mining projects. To Canada’s kndgéethe petitioners did not raise their
concerns with Canadian or American authorities.

KSM mining project

For example, throughout the federal environmentakasment process conducted for the
KSM mining project, which was concluded in 2015,mbers of the public were provided
with several opportunities to submit input. Thentli@anadian Environmental Assessment
Agency provided four public comment periods ovee thourse of the respective
environmental assessment processes with respe¢f)tdhe proposed scope of the
environmental assessment, (2) the proposed prafetthe conduct of the assessment, (3)

22The condition stipulated that “The Proponent spedkect fish and fish habitat during all phasethefDesignated
Project, which shall include the implementationrifigation measures to avoid causing harm to fist fésh habitat
when using explosives or conducting activities inacound water frequented by fish, as well as @ Khipple
Glacier.”

123 See Impact Assessment Agency of Canada, “Notidéoof Compliance — Section 126 of tiepact Assessment
Act’, 24 May 2023, onlinehttps://iaac-aeic.gc.ca/050/documents/p80034/152 508
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the Environmental Impact Statement which contanesgroject proponent’s assessment of
the project’s effects, and (4) the draft environtakrassessment report. The Canadian
Environmental Assessment Agency posted noticestabeyublic comment periods online
and shared the relevant documents for public comhorethe Agency’s website, in addition
to making these documents available for viewingegtonal locations in British Columbia.
For each project, the Agency accepted written contsnfom the public by a variety of
means including mail, fax, and email. The Agenspairovided funding to support public
participation.

The Agency received over 400 comments relatedaostroundary concerns during the
public consultations, including a submission by@®atral Council of the Tlingit and Haida
Indian Tribes of Alaska, one of the tribal govermtsscomprising the SEITE*Key issues
that were raised included potential impacts on faid fisheries (recreational and
commercial), and human health from degraded watalitgf and changes in water quantity
in the Unuk Rivet?®

All comments received were shared with federal gwdvincial members of the
Environmental Assessment Working Group, which idelli representatives of Indigenous
groups, as well as representatives from U.S. fé@eich state agencies. These included the
U.S. Environmental Protection Agency, the U.S. Depant of the Interior, the U.S. Forest
Service, the U.S. National Oceanographic and Atiesp Administration, Fisheries
Service (NOAA), the Alaska Fish and Game, and tHaska Department of Natural
Resources. The participating U.S. federal and sig¢@acies did not identify any outstanding
transboundary concerns with the environmental assest:2°

The Canadian Environmental Assessment Agency daigidered all comments received,;
all information, including data and studies, praddin the proponent’s Environmental
Impact Statement on the potential effects of tloggat on water quality, water quantity, fish,
and human health; as well as proposed mitigatiomsomes. On the basis of these
considerations, the Agency concluded that the ptojas not likely to cause significant
adverse environmental effects on surface wateritguaith the implementation of the
proposed mitigation measures, water managemenvatet treatment plans’

British Columbia environmental authorities alsochelublic consultation throughout the
environmental assessment process as well as esenensultations with Indigenous

groups'?8

Throughout the environmental assessment procebsegtoject proponent also engaged in
consultations with various stakeholders. The prepomeld public open houses in several
communities in British Columbia and Alaska and amtdd several activities, including

124 gee letter from Edward K Thomas, President, Ce@wancil of the Tlingit and Haida Indian Tribes Allaska to
the Canadian Environmental Assessment Agency,d®ements on Seabridge Gold's Kerr-Sulphurets-Mitche
(KSM) Mine project’, 21 October 2013, attached améx G of Canada’s Admissibility Submission.

125KSM CEAA Comprehensive Study Report, at pp. Iix¢Eutive Summary), 36-37, 91-92.

128 |pid., at p. 91.

1271pid., at p. 37.

128KSM BC Assessment Report, at pp. 28-30 and 274-475
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several public information sessions, to provideinfation to the general public and other
interested stakeholders and to offer the oppostuaiprovide comments on the Project. The
proponent also held meetings with specific staka#drsl, including with Tlingit-Haida
Central Council of Alaska and the Southeast Alaskamal Council, to provide information
on project design and environmental assessmentestahd to identify concerns. The
proponent created public notices to share informnmatvith the public and to advertise
community meetings and created the KSM Project ikelds share project information,
documentation on the environmental assessmentc@mdct information for the public to
provide comment&®

Galore Creek project

158. Another example is the Galore Creek project foralvha public consultation program was
initiated in February 2004. As part of the envir@mtal assessment process, a Technical
Working Group was also created and included reptatiges of the federal and British
Columbia governments, U.S. federal and Alaska sfaternment agencies, representatives
from the Tahltan Nation and local governments. Bm¥ironmental Assessment Report
notes that “[e]arly in the environmental assessmentew, EAO recognized that U.S.
federal and Alaska state agencies should be intitguarticipate in the review because of
potential transboundary effects (Boundary Watersally, Pacific Salmon Treaty and
International River Improvements Act).” The projpobponent, the Tahltan Nation, the B.C.
EAO, and representatives from the Canadian Envissriat Assessment Agency travelled
to Juneau, Alaska early in the process to disdwsgroject with U.S. federal, Alaska state
agencies, and local government representativedicipants in the meeting included
representatives from the City of Wrangell, Alaska Alaska Departments of Natural
Resources, Environmental Conservation, and Tratespmt and Public Facilities; the U.S.
Department of the Interior (including the Fish afdddlife Service and the Bureau of Indian
Affairs); the U.S. Department of Agriculture — FsteService; the U.S. Department of
Commerce — National Marine Fisheries Service; dedW.S. Environmental Protection
Agency. 30

159. During the pre-application stage, the project preg held 16 open houses in several
communities, including in the community of WrangallAlaska. The dates of open houses
were advertised in local newspapers. A public contrperiod on draft Terms of Reference,
advertised in local newspapers, was also held &Btk. EAO. Copies of the draft Terms
of Reference were placed in public libraries. Rellty the close of the comment period, the
draft Terms of Reference were revised to incorgocamments from the public and the
additional comments submitted by members of thehitieal Working Group, which
included representatives of Canadian and U.S. &dagencies, British Columbia, and
Alaska state government agencies along with Indigsmrepresentatives. During the pre-
application stage, smaller working groups were alsablished to focus on specific issues
such as metal leaching and acid rock drainage,rveptality and quantity, fisheries and
navigable waters, wildlife, access, socio-cultunapact, and mine planning, reclamation
and closure. During that stage of the environmeasakessment process, 44 meetings and

129 KSM CEAA Comprehensive Study Report, at p. 92.
130 Galore Creek Environmental Assessment Repori.a2@-21.
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teleconferences involving the Working Group werklhin the Application review stage, a
60-day public comment period was held to seek inpuhe project proponent’s application.
During that period, open houses were also heldidmg in the communities of Wrangell
and Petersburg in Alaskéhe Technical Working Group also met approximatehglve

times13!

The public participation for the federal environrtenassessment process followed the
provincial process and included additional paratign steps. These included advertising
the availability of the Scoping Document for pultkwiew'*? and the provision of participant
funding for participation in the environmental ass®aent process. Relevant information was
also made available to the public on the Canadmrnr&hmental Assessment Registry. A
draft of the Environmental Assessment Report was alibject to a public reviet® All
comments received as part of the environmentalsassent process were considered by
environmental authoritie'$?

Canada recalls that the Galore Creek mining preyastsuspended by the project proponent
in 2007, that the mine has not been constructed isiat operating, and that new
environmental assessments could be required slioeilproject be reinitiated. If such were
the case, there would be further opportunitiesHerpetitioners to participate in the process.
Decisions taken as part of the process could asthhllenged before Canadian courts.

Broad public consultations were also held for tmedgjack, Tulsequah Chief, and the Red
Chris mining projects as detailed in the environha@ssessment reports for those mines. As
noted in its admissibility submissions, Canadart@msecord of the SEITC, as a consortium
entity, having provided comments to the Canadiarmifenmental Assessment Agency
regarding any of the mining projects during the lmubomment periods of the respective
environmental assessments. Canada notes in fasdréhat the environmental assessment
processes for the KSM and Brucejack mining projectse still ongoing when the SEITC
was established in 2014.

The petitioners did not participate in the constitia processes and did not raise their
concerns

The petitioners also claim that Canada failed &kdbeir free, prior and informed consent
regarding the approval and permitting of the citeithing projects. In response, Canada
continues to rely on its admissibility submissicmsd maintains that Canada met its
obligations to consult Indigenous groups, includindigenous groups located outside of
Canada.

Blbid., at pp. 20-22.
32 Under subsection 21(1) of ti@anadian Environmental Assessment &cG. 1992, c. 37, onlinéttps:/laws-
lois.justice.gc.ca/eng/acts/C-15.2/20021231/P1T3.Bxinl (archived) [CEAA 1992], responsible authorities ar

required, for a Comprehensive Study, to ensureipabhsultation with respect to the proposed saiffibe project,
the proposed factors to be considered in the emviemtal assessment, and the proposed scope offtubges.

133 Galore Creek Environmental Assessment Repor .a2§-24.

34 1bid., at pp. 23, 27.
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Canada recalls that the Supreme Court of CanaBa ¥ Desautéf® held that Indigenous
groups located outside of Canada can be includdtkeidefinition of “aboriginal peoples of
Canada” and can therefore hold rights protected.86 of theConstitution Act, 1982In
relation to the duty to consult, the Supreme Ctwttd that the Crown does not have a
freestanding duty to seek out Aboriginal groupgluding those outside Canada, in the
absence of actual or constructive knowledge oftargm@l impact on their rights. The Court
recognized that the Crown is free to act in theeabs of such knowledge, and further
observed that “[i]t is for the groups involved totphe Crown on notice of their claims?®
Once the Crown has been put on notice, the Coludit that the Crown has to determine
whether a duty to consult arises and if so, whettésscope of such duty’

At the times when federal and provincial authositteade decisions allowing the mining
projects cited in the petition to proceed, Canaath o actual or constructive knowledge of
a potential adverse impact on the asserted Abailigights of the petitioners. That being
said, notwithstanding any Aboriginal rights thaé tpetitioners could have asserted, and
without commenting on the merits of any such clasyeral opportunities under Canada’s
and British Columbia’s environmental impact asses#rprocesses were made available to
the petitioners to raise their concerns with resp@the potential transboundary effects of
the proposed mining projects. To Canada’s knowledbe petitioners did not avail
themselves of those opportunities to raise anyneir tconcerns. The petitioners have not
provided any explanation as to why they did notipgate in the environmental assessment
processes for the cited mining projects, nor hdnee getitioners established how those
processes were not adequate to secure their pattan.

This situation can be contrasted with the extenang ongoing engagement that has taken
place between the petitioners and British Columéidhorities on the Eskay Creek
Revitalization project, which the B.C. EAO initidten August 3, 2021, by notifying seven
Indigenous communities in Alaska that the projeoppnent had submitted an Initial Project
Description and Engagement Plan. Throughout thigagement, authorities in British
Columbia have met regularly with the petitionergvén shared draft environmental
assessment documents for review and comment, aredrhade changes to environmental
assessment documents as a result of the petitionpus.

More recently, the B.C. EAO informed the petitiahé¢hat British Columbia intends to
develop a consultation policy specifically dedichte support engagement with U.S. tribes
asserting s. 35 rights in British Columbia, clanfythat this approach will in no way restrict
the B.C. EAO from meeting its constitutional obtigas to U.S. tribes in Alaska or from
engaging on transboundary effects of specific ptsjander environmental assessniéht.

Additional information on the engagement betweeitidr Columbia authorities and the
petitioners since 2021, in relation to the EskageRrRevitalization project, can be found at

15R. v. Desautebupra note 15.

136 |bid., at para. 75.

B37bid., at para. 76.

138 See July 3, 2024 letter from Elenore Aresuapra note 18.
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Annex 2313 While Canada reiterates its position that thetioeirs’ allegations with
respect to the Eskay Creek Revitalization projeetimadmissible, given that the project in
still early stages of development, Canada wishekaw the Commission’s attention to this
Annex which provides detailed information on theamiagful engagement that has occurred
between British Columbia and the petitioners on &ryironmental concerns raised in the
petition.

Canada thus rejects the petitioners’ allegatioh itHaas not adequately consulted with the
petitioners regarding the cited mining projectse Tgetitioners’ reliance on the case of
Indigenous Community Maya Q’eqchi Agua Calient uva®mala®® in support of their
contention that Canada’s compliance with its dorodatv is not equivalent to fulfilling
requirements under international human right lamisplaced. The petitioners assert that,
in that case, while Guatemala complied with its @mrironmental assessment process and
other laws and regulations, the Inter-American Cassian found that Guatemala violated
the rights of the Indigenous community on the bakiat the community received
insufficient, scarce and culturally inadequate infation, and did not have the possibility
of ensuring its right to prior consultation.

Canada submits that this case is not analogouset@resent petition. While the state of
Guatemala indicated that the mining project was@pma in accordance with its internal
legislation, the issue, as highlighted by this Cassion, was that the state of Guatemala did
not have legal mechanisms in place for consultateith Indigenous peoples. By contrast,
both the federdmpact Assessment Axtd the British ColumbiBnvironmental Assessment
Act impose clear consultation obligations with Indiges@eoples and require that any
potential adverse impacts of designated projectsAboriginal and treaty rights be
considered at multiple stages of the environmeatdessment proce$s. Extensive
consultations with Indigenous groups were carrigdfor all the cited mining projects. The
petitioners had several opportunities to parti@pat the environmental assessment
processes for those projects; yet, to Canada’s kume, the petitioners did not avall
themselves of those opportunities to raise anyhefrtconcerns. The petitioners have
provided no explanation as to why they did notipgrate in the environmental assessment
processes for the cited mining projects, nor estlabdl how those processes were not
adequate to secure their participation.

Canada recalls that states are to exercise dgende in conducting environmental impact
assessments, including in preventing significanhgboundary environmental hatfA.
Canada submits that at all stages of the envirotahassessment process, Canada exercised
due diligence, including in assessing the potemrimlironmental risks of the cited mining

139 See Annex 23 ‘Additional Information on the engagat to date with the Petitioners on the Eskay Kree
Revitalization mining Project’.
140 Report No. 11/20, Petition 1118-11 (2020).

Ml seee.g, IAA, ss. 6(1)(9),16(2)(c), 22(1)(c), 63(d); seecalBEAA 2012, ss. 4(d), 5(1)(c), 19; CEAA 1992, Zs.
4(1)(b.3), 16, 16.1; BC EAA, ss. 2(2)(b), 7, 14(16 19(1), 21(3), 25(1), 27(5), 28(3), 29(3), 20(31(5), 32(7),
32(8), 34(3), 35(2), 41(4), and 41(6).

142 pylp Mills on the River Uruguay Case, at para.;ZD&rtain Activities Carried Out by Nicaragua i tAorder
Area Case, at paras. 104, 153.
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projects, and in its consultations at various sag¢he environmental assessment processes,
with Indigenous communities, the general publid BnS. federal and state authorities.

The scope of the Inter-American Court’'s Advisorynigm OC-23/17

Before concluding, Canada wishes to address the n@isgion’s statement in its
Admissibility Report that it will examine in moreetil, at the merits stage, the arguments
presented by the state regarding the scope ofdwWieay opinions of the Inter-American
Court and its questions regarding the obligatiohthe states with respect to Indigenous
communities*?

The Commission’s statement appears to be in resptm€anada’s submissions at the
admissibility stage that the Inter-American CouA@visory Opinion OC-23/17 does not
clearly or directly address the issue of consutatf Indigenous groups in a transboundary
context. Canada submitted in this regard that thteon of a state duty to avoid causing
transboundary environmental harm that impacts thadm rights of persons outside the
state’s territory (which is addressed in the AdwysOpinion) is conceptually distinct from
that of a state duty to consult Indigenous grougside the state’s territory in the course of
conducting environmental assessments on projetisspetential transboundary effeét$.

Canada wishes to reiterate and emphasize thabhtieeAmerican Court Advisory Opinion
OC-23/17 interprets the scope of states’ obligatiamder thémerican Conventigra treaty

to which Canada is not a party. Canada further @gsio add that the specific questions
raised by this petition are addressed by neithisr Alalvisory Opinion nor (to Canada’s
knowledge) any other caselaw from the Inter-Ameri€C@ammission or the Inter-American
Court, or any other international human rights bedir'he reason is that the issues raised by
this petition are not well suited for adjudicatiby an international human rights body, in
circumstances where domestic courts were notdiv&n the opportunity to consider those
issues and consider the legal arguments before digamst the domestic legal framework.

Indeed, Canada submits that a key question raigeli® petition is not specifically about
the scope of a state duty to consult Indigenousigg@utside the state’s territory in the
course of conducting environmental assessmentgaacts with potential transboundary
effects. Rather, Canada submits that a key questigarding consultation obligations, as
framed by the petition, is: “What is the scope aftate’s obligation to consult Indigenous
groups outside of its territory in the course ofdacting an environmental assessment
regarding a project with potential transboundafga$, where such Indigenous groups are
asserting a domestic, constitutionally-protectedridinal right with respect to a territory
that has been divided by international borders?”

Canada submits that this highly complex and coo@xjuestion is undoubtedly best first
left to Canadian authorities—and to domestic cotfrtsalled upon to adjudicate—to
consider and resolve in the light of Canada’s uaidpstorical context, constitutional

143 Admissibility Report, at para. 66.
144 See Canada’s Admissibility Submission, at para. 62
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framework, and the special status of Indigenouplesan Canada’s constitutional and legal
order.

In any eventuality, Canada submits that it hasiteetonsultation obligations regarding the
cited mining projects and respectfully asks tha @ommission reject the petitioners’

allegations that assert otherwise. Canada alsdigehat none of the cited mining projects

were ultimately assessed as likely to cause saaifiadverse environmental effects, taking
into account the implementation of mitigation measuby the project proponents. These
conclusions should inform any findings by the Comssion as to whether Canada met its
consultation obligations.

CONCLUSION

In light of the information in these submissionsdam Canada’s submissions on
admissibility, Canada respectfully requests that@ommission dismiss this petition. The
petitioners have not established that Canada ldated their human rights as protected
under theAmerican Declaration on the Rights and Duties onMbg approving the cited
mining projects. That conclusion is establishedhenbasis that the cited mining projects do
not pose a threat to the environment and that Gahasl met any obligations to consult with
respect to the mining projects.

Canada also respectfully requests that the Commnigismiss the petition as it pertains to
the petitioners’ new allegations regarding Cana@#lesged violations of their right to a
healthy environment and with respect to the Eskegek Revitalization and New Polaris
Gold Mine mining projects, which are still in eadiages of the environmental assessment
processes.

Contrary to several statements by the petition@anada’s legal framework affords
protection to the rights asserted by the petitisrtaroughout their submissions. Canada
maintains that the petitioners could have pursuechastic remedies in relation to the
approved mining projects and that the petitionglishawve legal avenues they could pursue
to challenge decisions made under both federalpmadincial legislation governing the
approvals of the proposed mines. Canada has pobuele information in these submissions
to bring clarity to the domestic remedies that weoé exhausted and the extent to which
those remedies would be adequate to repair thgealleiolations.

Canada is aware that the petitioners have requsiethe Commission issue precautionary
measures with respect to the Eskay Creek Revitaizamining project. While the
information in these submissions demonstrates ttiate is no basis for precautionary
measures, Canada respectfully requests that themi@sion seek its views should it
consider issuing any such measures.

Canada reserves the right to make further subnmssom the merits of the petition in
response to any additional facts or argument filoenpetitioners in support of their claim.
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