
 

  
1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 BAHR LAW OFFICES  
1035 ½ Monroe Street 

Eugene, OR  97402 

(541) 556-6439 

COMPLAINT 

David A. Bahr (Oregon Bar No. 90199) 

Bahr Law Offices 

1035 ½ Monroe Street 

Eugene, OR  97402 

(541) 556-6439 

(541) 334-1786 (facsimile) 

davebahr@mindspring.com 

(Application for admission pro hac vice pending)    

  

Todd True (Washington Bar No. 12864) 

Earthjustice 

705 Second Avenue, Suite 203 

Seattle, WA 98104 

(206) 343-7340 xt. 30 

(206) 343-1526 (facsimile) 

ttrue@earthjustice.org    

(Application for admission pro hac vice pending)    

 

Peter Morgan (California Bar. No. 255210) 

Sierra Club Environmental Law Program 

85 Second St., 2nd Floor 

San Francisco, CA 94105 

(415) 977-5727 

(415) 977-5793 (facsimile) 

peter.morgan@sierraclub.org  

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

 

THE SIERRA CLUB  and 

ENVIRONMENTAL INTEGRITY PROJECT,  

            Plaintiffs, 

     vs. 

 

UNITED STATES ENVIRONMENTAL PRO-

TECTION AGENCY, 

 Defendant. 

 

 Case No. ________________ 

 

COMPLAINT FOR DECLARATORY AND 

INJUNCTIVE RELIEF 

     Freedom of Information Act 

     Administrative Procedure Act 

 

 Plaintiffs, Sierra Club and Environmental Integrity Project (collectively “Plaintiffs”), allege as 

follows: 
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INTRODUCTION 

1. This action is premised upon, and consequent to, violations of both the Freedom of Information 

Act (“FOIA”), 5 U.S.C. § 552 et. seq., and the Administrative Procedure Act (“APA”), 5 U.S.C. § 701 

et. seq.  It challenges the unlawful failure of the Defendant, the Environmental Protection Agency 

(“EPA” or “Agency”), to respond to Plaintiffs’ FOIA request within the time required by FOIA.  On 

June 18, 2009, Plaintiffs submitted a FOIA request to the EPA seeking access to records relating to the 

identification and assessment of the most hazardous (“high hazard”) coal combustion waste impound-

ments in the country. This request was submitted as part of Plaintiffs’ ongoing efforts to solve the press-

ing environmental and health problems associated with the storage and disposal of the solid waste gener-

ated by the burning of coal by electric generating plants. Although the Agency has disclosed certain 

documents responsive to Plaintiffs’ request, it has both engaged in unnecessary and unreasonable delay 

in processing claims that certain of the remaining responsive records are subject to withholding as confi-

dential business information (“CBI”) under FOIA’s Exemption Four, 5 U.S.C. § 552(b)(4), and failed to 

comply with the time limits for responding completely to a request established in FOIA. The Agency has 

also failed to produce additional records identified in Plaintiffs’ FOIA request. 

 

2. Prompt access to the requested information is crucial to the Plaintiffs because it is directly rele-

vant to their ability to effectively engage in, and provide public oversight of, the EPA’s regulation of 

coal combustion waste disposal. Defendant is currently planning to propose a rule by the end of this cal-

endar year that will regulate coal combustion residues (“CCR”).  See, e.g., EPA’s Coal Ash Survey Re-

sults Frequent Questions (“Q: What are EPA’s current plans/schedule for the coal combustion residuals 

rulemaking? Answer:  Administrator Jackson has committed to proposing a rule by the end of this cal-

endar year.  The agency is currently evaluating all available options for regulating CCRs and expects to 
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propose a rule this year.”) (available at: http://www.epa.gov/osw/nonhaz/industrial/special/fossil/-

surveys/faqs.htm#21 (last visited, November 18, 2009)). Defendant’s CCR rulemaking process is pro-

gressing at this time, and EPA’s withholding of the requested information is substantially and adversely 

affecting Plaintiffs’ ability to take part in that process.  

 

3. Defendant is unlawfully withholding public disclosure of information sought by Plaintiffs, in-

formation to which they are entitled and for which no valid disclosure exemption applies. Defendant 

failed to comply with the statutory mandates and deadlines imposed by FOIA through its failure to pro-

vide a final determination resolving Plaintiffs’ FOIA request within the time required by law. Accord-

ingly, Plaintiffs seek declaratory relief establishing that Defendant has violated the FOIA and APA. 

Plaintiffs also seek injunctive relief directing Defendant to promptly provide Plaintiffs with the re-

quested material.  

JURISDICTION, VENUE AND BASIS FOR RELIEF 

4. This Court has jurisdiction over this matter pursuant to 5 U.S.C. § 552(a)(4)(B) and 28 U.S.C. § 

1331 because this action arises under the FOIA, the APA, and the Declaratory Judgment Act, 28 U.S.C. 

§ 2201, et seq.  

 

5. Venue properly vests in this Court pursuant to 5 U.S.C. § 552(a)(4)(B), which provides venue for 

FOIA cases in this district. 

 

6. Intradistrict Assignment.  Pursuant to Civil Local Rule 3-2(c), assignment to the San Francisco 

Division is appropriate because Plaintiff Sierra Club is incorporated in California and resides and main-

tains its headquarters in San Francisco County. 
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7. Declaratory relief is appropriate under 28 U.S.C. § 2201. 

 

8. Injunctive relief is appropriate under 28 U.S.C. § 2202 and 5 U.S.C. § 552(a)(4)(B). 

PARTIES 

9. The Sierra Club is the nation's oldest environmental organization. It has more than 700,000 

members nationwide and is dedicated to the protection and preservation of the natural and human envi-

ronment. The Sierra Club is dedicated to protecting the earth's ecosystems and resources and educating 

the public about its mission. Among the Sierra Club’s highest priorities is solving the pressing environ-

mental and health problems associated with the mining, burning, and disposal of coal and its combustion 

by-products. In support of these efforts, by letter dated June 18, 2009, Sierra Club submitted to EPA the 

FOIA request at issue in this case. 

 

10. The Environmental Integrity Project is a nonpartisan, nonprofit organization established in March 

2002 by former EPA enforcement attorneys to advocate for more effective enforcement of environ-

mental laws. The organization pursues three main goals: to provide objective analysis of how the failure 

to enforce or implement environmental laws increases pollution and affects the public's health; to hold 

federal and state agencies, as well as individual corporations, accountable for failing to enforce or com-

ply with environmental laws; and to help local communities in key states obtain the protection of envi-

ronmental laws. Environmental Integrity Project has worked extensively on coal combustion waste dis-

posal issues recently, including the publication of reports and advocacy before state and federal regula-

tory bodies on the hazards of coal combustion waste. Environmental Integrity Project is a co-signatory of 

the June 18, 2009 FOIA request at issue in this case. 
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11. Defendant United States Environmental Protection Agency, is an agency of the executive branch 

of the United States government, it is in possession and control of the records sought by Plaintiffs, and 

as such, it is subject to the FOIA pursuant to 5 U.S.C. § 552(f). 

 

STATEMENT OF OPERATIVE FACTS 

Coal Combustion and Waste Production; EPA’s Response 

 

12. On December 22, 2008, a breach in a dike at the Tennessee Valley Authority (“TVA”) Kingston 

Fossil Plant resulted in the release of 5.4 million cubic yards of coal ash — also referred to as coal com-

bustion residue (“CCR”) — into the nearby Emory River. The spill covered more than 300 acres, made 3 

homes uninhabitable and damaged 23 other homes, plus roads, rail lines, and utilities. See, e.g., Gov-

ernmental Accountability Office, “Coal Combustion Residue: Status of EPA’s Efforts to Regulate Dis-

posal” (“GAO Report”), GAO-1085R (October 30, 2009) at 5 (available at: http://www.gao.gov/-

new.items/d1085r.pdf (last visited November 18, 2009)). 

 

13.  In March 2009, in response to the Kingston incident, the EPA sent out information request let-

ters to 162 facilities and 61 corporate offices. Id. at 18. These companies identified 48 additional plants 

that operated CCR impoundments, and the EPA sent a second round of letters to these facilities. The 

EPA has received responses from all companies and power plants that were sent letters. Id. The EPA’s 

purpose was to determine the number of CCR surface impoundments and similar units and to obtain 

specific information about them, particularly relating to their potential to pose threats to human health 

and the environment. Id. Ultimately, EPA aims to assess the structural stability of these impoundments 

and determine if and where corrective measures are needed. Id. 

 

14. In a separate effort initiated in 2009, the EPA is looking at whether to regulate the structural in-
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tegrity of CCR surface impoundments through wastewater discharge permits. See, e.g., GAO Report at 

23.  In addition, because an evaluation found that state wastewater permits vary widely in their structural 

requirements for impoundments, the EPA plans to draft best management practices for state wastewater 

permits for these facilities. Id. 

 

15. Additionally, from 1999 to 2005, the EPA gathered or received information on 135 sites where 

alleged danger to human health and the environment had been caused by CCR disposal. Id. at 24. Ac-

cording to the EPA, approximately 65 cases were not evaluated because they lacked adequate supporting 

information. Id. Of the remaining cases, the EPA found that 24 cases in 13 states involved proven dam-

age to groundwater and surface water, and an additional 39 involved potential damage to these re-

sources. Id. The EPA followed up on 16 cases of proven damage to groundwater and, as of July 2009, 

corrective actions have been completed at seven sites and are ongoing at nine sites. Id. 

 

16. As part of another study, begun in 2005, the EPA examined the toxins present in CCR wastewa-

ter discharges to surface water from coal ash ponds. Id. at 25. In September 2009, the EPA completed its 

study. Id. The EPA found that current effluent guidelines should be revised because of the high level of 

toxic-weighted pollutant discharges from coal-fired power plants and the expectation that these dis-

charges will increase significantly in the next few years as new air pollution controls are installed (e.g., 

scrubbers used to meet air quality regulations). Id.  

 

17. As of July 2009, the EPA had collected data from all of the facilities to which it originally sent 

out information request letters in March, 2009. See GAO Report at 19. It also has created a database that 

contains information on 584 surface impoundments or similar units in 35 states that were identified by 
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utilities. Id. 

 

18. The EPA reports the following near term actions regarding CCR: 

 

• September 2009 — The EPA began releasing the reports of the assessment of the high 

hazard coal ash impoundments. Id. at 36. 

 

• September 2009 —The EPA announced its decision to initiate a rulemaking effort to re-

vise the effluent guidelines, including those related to CCR wastewater discharges. Pro-

posed regulations are expected in 2012. The EPA has not set target dates for wastewater 

related efforts such as issuance of best management practices for state wastewater permits 

and structural requirements to be included in permits. Id. 

 

• October 2009 — The EPA forwarded a draft proposed CCR disposal rule to the Office 

of Management and Budget (“OMB”). Id. OMB’s review is proceeding at this time. 

 

• December 2009 — The EPA plans to issue proposed rule for public notice and com-

ment. The EPA could choose to hold public hearings as well. Id.  

 

 

Plaintiffs’ FOIA Request and the EPA’s Violation of FOIA 

19. By letter dated June 18, 2009, Plaintiffs submitted a FOIA request to the EPA seeking informa-

tion received or generated in the course of activities described above. See Exhibit A (filed herewith). 

 

20. Plaintiffs’ FOIA request sought disclosure of “any and all records relating to the identification or 

assessment of coal combustion waste disposal sites in the United States identified by EPA or any other 

federal agency as the . . . most hazardous or ‘high hazard’ sites.” See Exhibit A at 2. 

 

21. The FOIA requires an agency to issue a final determination resolving an information request 

within twenty business days from the date of its receipt. 5 U.S.C. § 552(a)(6)(A)(i). 

 

22. The FOIA allows an agency to extend its determination deadline by 10 business days when “un-
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usual circumstances” exist and when the agency so notifies a requester in writing. 5 U.S.C. § 552(a)-

(6)(B); see also 40 C.F.R. § 2.104(d) (establishing basis for extension of determination deadline). 

 

23. In limited circumstances, the FOIA allows an agency to impose an “unusual circumstances” deci-

sion extension beyond 10 business days when certain conditions are satisfied: 

With respect to a request for which a written notice [purports to apply the “unusual cir-

cumstances” extension beyond 10 business days], the agency shall notify the person mak-

ing the request if the request cannot be processed within the time limit specified in that 

clause and shall provide the person an opportunity to limit the scope of the request so 

that it may be processed within that time limit or an opportunity to arrange with the 

agency an alternative time frame for processing the request or a modified request. To aid 

the requester, each agency shall make available its FOIA Public Liaison, who shall assist 

in the resolution of any disputes between the requester and the agency. 

 

5 U.S.C. § 552(a)(6)(B)(ii) (emphasis added). 

 

24. By letter dated June 24, 2009, the EPA informed Plaintiffs that a decision deadline extension was 

required due to “the need to search for, collect and appropriately examine a voluminous amount of sepa-

rate and distinct records involved in [Plaintiffs’] request” and the “need for consultation . . . with another 

agency or EPA office.” See EPA Letter (June 24, 2009)(filed herewith as Exhibit B). The EPA Letter 

unilaterally established an “initial determination” deadline of August 28, 2009. Id.  

 

25. The EPA did not provide Plaintiffs with an opportunity to limit the scope of their FOIA request 

so that it could be processed within FOIA’s statutory decision deadlines. 

 

26. The EPA did not provide Plaintiffs with an opportunity to voluntarily develop with the agency an 

alternative time frame for processing their request or a modified request.  
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27. The EPA did not make its FOIA Public Liaison available to Plaintiffs to assist in the resolution 

of any disputes between the Requesters and the Agency. 

 

28. The EPA has provided some information to Plaintiffs responsive to their FOIA requests. 

 

29. The EPA has informed Plaintiffs that there is a significant number of documents responsive to 

their FOIA request for which a disclosure determination has not yet been made due to the EPA’s ongo-

ing review of the claims made by industry that the information is confidential business information 

(“CBI”) possibly subject to FOIA’s Exemption 4. 5 U.S.C. § 552(b)(4); 40 C.F.R. § 2.204, 2.205, 2.208. 

The EPA has informed Plaintiffs that the data being withheld pertain to nearly 25% of the impoundment 

dams designated as “high hazard” by the agency.  

 

30. The EPA has failed to release additional records responsive to Plaintiffs’ FOIA requests or to 

provide a basis for its failure to release these records. 

 

31. Plaintiffs are actively participating in the EPA’s ongoing CCR regulatory review process. Access 

to the information sought in the FOIA request at issue in this case is of central importance to Plaintiffs’ 

efforts in this regard.  

 

32. None of FOIA’s exemptions to mandatory disclosure apply to the information currently being 

withheld by the EPA that is responsive to Plaintiffs’ FOIA request. 

 

33. As of the date this action was filed, the deadline for the EPA to issue a final determination on 
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Plaintiffs’ FOIA request has passed. 

 

34. As of the date this action was filed, the EPA had not issued a final determination on Plaintiffs’ 

FOIA request. 

 

35. Plaintiffs have fully exhausted all administrative remedies required by FOIA. 5 U.S.C. §§ 

552(a)(6)(A), (a)(6)(C). 

 

36. Plaintiffs have been required to expend costs and to obtain the services of a law firm, consisting 

of attorneys, law clerks, and legal assistants, to prosecute this action. 

CAUSES OF ACTION 

COUNT I 
 

VIOLATION OF THE FREEDOM OF INFORMATION ACT- 
DETERMINATION DEADLINE VIOLATION 

 

37. The allegations made in all preceding paragraphs are realleged and incorporated by reference 

herein. 

 

38. Plaintiffs have a statutory right to have Defendant process their FOIA request in a manner which 

complies with FOIA. Plaintiffs’ rights in this regard were violated when the Defendant unlawfully de-

layed its response to their information request beyond the determination deadline imposed by the FOIA. 

5 U.S.C. §§ 552(a)(6)(A)(i), (B). 

 

39. At no time during its review of Plaintiffs’ information request did Defendant provide Plaintiffs 

with the written notice or administrative options required to invoke the “unusual circumstances” clause 
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of FOIA that would allow a longer than 10-day extension to the Act’s FOIA determination deadline. 5 

U.S.C. § 552(a)(6)(B)(ii). 

 

40. There are no “unusual circumstances” within the meaning of 5 U.S.C. § 552(a)(6)(B)(ii) that ap-

ply to Defendant’s determination of Plaintiffs’ information request. 

 

41. Defendant is unlawfully withholding public disclosure of information sought by Plaintiffs, in-

formation to which they are entitled and for which no valid disclosure exemption applies. 

 

42. Based on the nature of Plaintiffs’ organizational activities, they will undoubtedly continue to em-

ploy FOIA’s provisions in information requests to Defendant in the foreseeable future. 

 

43. Plaintiffs’ organizational activities will be adversely affected if Defendant is allowed to continue 

violating FOIA’s response deadlines as it has in this case. 

 

44. Unless enjoined and made subject to a declaration of Plaintiffs’ legal rights by this Court, Defen-

dant will continue to violate the rights of Plaintiffs to receive public records under the FOIA. 

 

45.  Plaintiffs are entitled to reasonable costs of litigation, including attorney fees pursuant to FOIA. 

5 U.S.C. § 552(a)(4)(E). 

 

COUNT II 

VIOLATION OF THE ADMINISTRATIVE PROCEDURES ACT 
 

46. The allegations made in all preceding paragraphs are realleged and incorporated by reference 
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herein. 

 

47. Defendant has failed to act in an official capacity under color of legal authority by failing to 

comply with the mandates of FOIA consequent to its failure and refusal to issue a timely final determina-

tion on Plaintiffs’ information request. 

 

48. Defendant has unlawfully withheld agency action by failing to comply with the mandates of 

FOIA consequent to its failure and refusal to issue a timely final determination on Plaintiffs’ information 

request. 

 

49. Plaintiffs have been adversely affected and aggrieved by the Defendant’s failure to comply with 

the mandates of FOIA. Defendant’s failure and refusal to issue a timely final determination on Plaintiffs’ 

information request has injured Plaintiffs’ interests in public oversight of governmental operations and 

constitute a violation of Defendant’s statutory duties under the APA. 

 

50. Plaintiffs have suffered a legal wrong as a result of the Defendant’s failure to comply with the 

mandates of FOIA. Defendant’s failure and refusal to issue a timely final determination on Plaintiffs’ 

information request has injured Plaintiffs’ interests in public oversight of governmental operations and 

constitutes a violation of Defendant’s statutory duties under the APA. 

 

51. Defendant’s failure and refusal to issue a timely final determination on Plaintiffs’ information 

request constitutes agency action unlawfully withheld and unreasonably delayed and is therefore action-

able pursuant to the APA, 5 U.S.C. § 706(1). 
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52. Alternatively, Defendant’s failure and refusal to issue a timely final determination on Plaintiffs’ 

information request is in violation of FOIA’s statutory mandates and is therefore arbitrary, capricious, or 

an abuse of discretion and not in accordance with law and is therefore actionable pursuant to the APA, 5 

U.S.C. § 706(2). 

 

53. Plaintiffs are entitled to judicial review under the Administrative Procedure Act 5 U.S.C. §§ 702, 

706. 

 

54. Plaintiffs are entitled to costs of disbursements and costs of litigation, including reasonable attor-

ney and expert witness fees, under the Equal Access to Justice Act, 28 U.S.C.S. § 2412. 

 

REQUEST FOR RELIEF 

WHEREFORE, Plaintiffs pray that this Court: 

1.   Order Defendant to promptly provide Plaintiffs all of the information sought in this ac-

tion and to immediately disclose the requested documents. 

2.   Declare Defendant’s failure to disclose the documents requested by Plaintiffs to be un-

lawful under the FOIA, 5 U.S.C. § 552(a)(4)(A)(iii), as well as agency action unlawfully withheld and 

unreasonably delayed, 5 U.S.C. § 706(1), and/or arbitrary, capricious, an abuse of discretion, and not in 

accordance with law, 5 U.S.C. § 706(2). 

3.   Declare Defendant’s failure to timely make a determination on Plaintiffs’ information 

request to be unlawful under the FOIA, 5 U.S.C. § 552(a)(6)(A)(i), as well as agency action unlawfully 

withheld and unreasonably delayed, 5 U.S.C. § 706(1), and/or arbitrary, capricious, an abuse of discre-

tion, and not in accordance with law, 5 U.S.C. § 706(2). 
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