
 
 
 
 
 
 
 
 
 

EARTHJUSTICE 
COMMENTS ON PROPOSED RULE  

PART V 
 

_____________ 
 
 The following section outlines the process by which the 
EPA’s proposed rule on water transfers came to be drafted.  As 
shown below, the process was heavily influenced by lobbying 
efforts of a very small group of Western water owners. 

_______________ 



VII.   THE PROCESS LEADING UP TO THE PROPOSED RULE REVEALS THAT IT 
 WAS INTENDED TO ADMINISTRATIVELY OVERRULE THE SUPREME 
 COURT’S DECISION IN THE MICCOSUKEE CASE THAT CONVEYANCES 
 THAT DO NOT  THEMSELVES GENERATE POLLUTANTS REQUIIRE 
 NPDES PERMITS 
   
 The process by which the proposed rule was created reveals that the rule’s purpose and 
intent are to overrule S-9 and create a blanket exemption to the Clean Water Act.  As detailed 
below, large western water users have made a concerted effort to secure such an exemption.  In 
one document given by western interests to EPA, numerous different escape routes are outlined 
to avoid NPDES regulation, including a myriad of interpretations the agency could use to create 
a loophole for water transfers.1  All of these tactics—changing the definition of addition, 
changing the definition of discharge, creating an exemption in 40 CFR 122.3, etc.—are 
variations on the ‘convey’ theory made and lost in the Miccosukee case.  Unfortunately, EPA has 
acquiesced in this attempt and adopted an interpretation advocated by these interests.  
 
 A. Backdrop 
 
 Dating back to 1975, the EPA interpreted section 402 as applying to discharges from one 
navigable water to another.2  Further, the agency concluded that section 101(g) did not bar 
NPDES regulation of water allocations.3  Over and over again, the courts agreed with these 
conclusions and found that the Clean Water Act mandated regulation of interbasin water 
transfers.4 
 
  1. EPA adjudicates the issue:  The Clean Water Act requires an NPDES  
   permit for navigable water to navigable water 
 
 On June 27, 1975 EPA issued an agency opinion concluding that irrigation ditches that 
discharge to navigable waters require NPDES permits even if the ditches themselves qualify as 
navigable waters.  In re: Riverside Irrigation Dist., 1975 WL 23864 (Off. Gen. Couns., June 27, 
1975).  The opinion states that its findings are based on the plain meaning and legislative intent 
of the Act. Riverside Irrigation District at * 1.  This opinion was authored pursuant to the 
provisions of former 40 CFR 125.36, which contained rules governing evidentiary hearings for 
NPDES permits.  In the Matter of 446 Alaska Placer Mines More of Less, NPDES Appeal No. 
84-13, November 6, 1985, 1985 WL 287131 (E.P.A.).  These rules expressly excluded issues of 
law from the adjudicatory proceeding by requiring the presiding officer to refer issues of law to 
the General Counsel for a decision.  In the Matter of 446 Alaska Placer Mines More of Less, 
NPDES Appeal No. 84-13, November 6, 1985, 1985 WL 287131 (E.P.A.).  40 CFR 125.36(m)(1) 
specifically required referral of “questions relating to the interpretation of provisions of the Act, 
and the legality and interpretation of regulations promulgated pursuant to the Act.”  The purpose 
of this section was “to achieve Agency-wide consistency in the interpretation of the Act. . . .”  In 
the Matter of National Steel Corporation, NPDES Appeal No. 75-15, January 7, 1976, 1976 WL 
38367 (E.P.A.).  The decisions of the General Counsel were final and binding on the Regional 
Administrator (who made the initial decision), but could be reviewed by the Administrator in his 
discretion if the decision was appealed.  In the Matter of: National Pollutant Discharge 
Elimination System Permit For: Beker Phosphate Corporation Manatee County, Florida, 
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NPDES Appeal No. 78-5, February 22, 1979, 1979 WL 22678 (E.P.A.).  The opinion itself states 
that the parties had an opportunity to provide written briefs in support of their respective 
positions.  Riverside Irrigation District at *1.  Thus the opinion results from a formal 
adjudicatory proceeding and was written with the intent of creating a consistent Agency-wide 
interpretation on the issue of whether the discharge of pollutants from one navigable water to 
another required an NPDES permit. 
 
  2. EPA interprets the Act: § 101(g) does not trump NPDES regulation of  
   water allocations  
 
 On November 7, 1978, EPA clarified it’s position as to the bearing of section 101(g) on 
NPDES regulation in a memorandum issued to all EPA Regional Administrators from Thomas 
C. Jorling, Assistant Administrator for Water, and Joan Z. Berrstein, General Counsel.  EPA 
Memorandum, State Authority to Allocate Water Quantities – Section 101(g) of the Clean Water 
Act, available at http://www.epa.gov/waterscience/library/wqstandards/waterquantities.pdf  
(Nov. 7, 1978).   EPA looked to the plain language and legislative history of these sections to 
determine that the requirements of NPDES permitting are not trumped by these provisions.  EPA 
Memorandum at p. 3.  The memorandum points out that NPDES regulation may incidentally 
affect water rights and uses without running afoul of § 101(g) and § 510(2), stating that “[m]any 
persons have interpreted §101(g) as prohibiting EPA from taking any action which might effect 
water usage.  You should be aware that such an interpretation is incorrect.”  EPA Memorandum 
at p. 1.  
 
  3. The courts weigh in 
 
 Like the EPA interpretations, the courts have consistently held that NPDES permits are 
required when interbasin transfers discharge pollutants into navigable waters and that section 
101(g) is not a bar to regulation.5  In 1994, the Supreme Court held that sections 101(g) and 
510(2) preserve state authority to allocate water between users, but do not limit the scope of 
pollution controls that can be imposed on users who obtain state water allocations.  PUD No. 1 v. 
Washington Dept of Ecology, 511 U.S. 700, 720 (1994).   
 
 On December 19, 1996, the First Circuit addressed the pumping of polluted water from 
the Pemigewasset River into pristine Loon Pond, a drinking water source located in the White 
Mountain National Forest in New Hampshire.  Dubois v. U.S. Dept. of Agriculture, 102 F.3d 
1273 (1st Cir. 1996). The trial court concluded “that the transfer should not be considered an 
addition of pollutants to Loon Pond because the river and the pond are all part of a singular 
entity, ‘the waters of the United States.’”  Dubois v. U.S. Dept. of Agriculture, 102 F.3d 1273, 
1296 (1st Cir. 1996). The First Circuit noted that under the lower court’s analysis no permit 
would be required “regardless of how polluted the Pemigewasset was or how pristine Loon Pond 
was.  We do not believe Congress intended such an irrational result.” Dubois v. U.S. Dept. of 
Agriculture, 102 F.3d 1273, 1297 (1st Cir. 1996).  Accordingly, the court held that the pond and 
river are two distinct waters and that the transfer from one to the other constitutes an addition 
requiring an NPDES permit.  Dubois v. U.S. Dept. of Agriculture, 102 F.3d 1273, 1299 (1st Cir. 
1996). 
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 On October 23, 2001, the Second Circuit found that an NPDES permit was required when 
an interbasin transfer added pollutants to the receiving water body.  Catskill Mountains Chapter 
of Trout Unlimited, Inc. v. City of New York, 273 F.3d 481 (2nd Cir. 2001).  In Catskill, the City 
of New York used a tunnel to transport water from a reservoir to a creek and argued that no 
NPDES permit was required because the city was not adding pollutants to the waters of the 
United States when viewed as a unitary whole.  The court discarded this approach because: 
 

Such a theory would mean that movement of water from one 
discrete water body to another would not be an addition even if it 
involved a transfer of water from a water body contaminated with 
myriad pollutants to a pristine water body containing few or no 
pollutants.  Such an interpretation is inconsistent with the ordinary 
meaning of the word “addition.” 
 

Catskill Mountains Chapter of Trout Unlimited, Inc. v. City of New York, 273 F.3d 481, 493 (2nd 
Cir. 2001) 
 
 The Eleventh Circuit agreed on February 1, 2002 holding in Miccosukee Tribe of Indians 
v. South Florida Water Management District, 280 F.3d 1364 (11th Cir. 2002) reversed and 
remanded on other grounds 541 U.S. 95 (2004), that an NPDES permit was required where the 
transfer of one body of water to another added pollutants when the transfer is the cause in fact of 
the release of pollutants, i.e. the transfer from one body of water to the other would not occur 
naturally.  
 
 In 2003, the Ninth Circuit held that the discharge of unaltered groundwater into surface 
water required an NPDES permit.  Northern Plains Resource Council v. Fidelity Exploration and 
Development Co., 325 F.3d 1155 (9th Cir. 2003) cert. denied 540 U.S. 967 (2003).  The court 
reasoned that because the groundwater altered the water quality of the receiving water, it was a 
pollutant.  Northern Plains Resource Council v. Fidelity Exploration and Development Co., 325 
F.3d 1155, 1162 (9th Cir. 2003) cert. denied 540 U.S. 967 (2003).  Although the court analyzed 
the issue by reference to the definition of “pollutant” in the Clean Water Act, it noted that the 
analysis would be largely the same under the term “addition.”  Northern Plains Resource 
Council v. Fidelity Exploration and Development Co., 325 F.3d 1155, 1163 (9th Cir. 2003) cert. 
denied 540 U.S. 967 (2003).  Referring to the Eleventh Circuit’s decision in Miccosukee and the 
Second Circuit’s decision in Catskill I, the court wrote, “The cases apply insofar as they reject 
the argument that discharge of water cannot be a pollutant simply because the discharged water 
is unaltered and transported from one body of water to another.”  Northern Plains Resource 
Council v. Fidelity Exploration and Development Co., 325 F.3d 1155, 1163 (9th Cir. 2003) cert. 
denied 540 U.S. 967 (2003). 
 
 B. The Highjacking of EPA Policy 
 
 Despite the agreement between longstanding EPA interpretations and case law in 
numerous Circuits and the Supreme Court, EPA inexplicably changed its reading of sections 402 
and 101(g) as not requiring regulation of interbasin water transfers in late 2003.6   This change 
came after an intense lobbying effort by western water owners angling for an exemption from the 
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Act.7 To justify the policy change, the agency at first argued that the plain meaning of the Clean 
Water Act required the term “navigable waters” to be read as a singular unit, thereby precluding 
regulation of discharges from one navigable water to another.8  When this unitary waters theory 
failed to impress the courts, the agency argued the Act was ambiguous and decided to opt for a 
“holistic” reading of the Act, creating an exemption for water transfers entirely out of thin air.9  
As the following sections demonstrate, the western water owners continual failure in the courts 
triggered a movement to overturn S-9 through administrative action.  Unfortunately, EPA 
acquiesced in this scheme at the expense of water quality and the directives of the courts. 
 
  1. The Supreme Court speaks; The Solicitor General flip-flops 
 
 Following the Eleventh Circuit’s decision in Miccosukee, Defendant South Florida Water 
Management District petitioned the United States Supreme Court to grant a writ of certiorari.  In 
May 2003 the Solicitor General filed a brief expressing the views of the United States in which 
the United States argued that certiorari should be denied given the lack of disagreement in the 
circuits and the limited national impact of the ruling.10  This position was supported by the 
Florida Department of Environmental Protection and by EPA Region 4 as being consistent with 
prior permitting policy of looking at water transfers on a case by case basis.11  The Solicitor 
General took this position despite being extensively informed of the possible effect of the 
decision on water transfers in the West.12  As the representative of the United States, the Solicitor 
General’s position was presumably influenced by the views of the EPA and other agencies.13  
 
 But, in an abrupt reversal of position, the Solicitor General, after certiorari was granted, 
filed a brief on the merits on September 10, 2003 arguing that the plain meaning of the Clean 
Water Act called for a reading of navigable waters as a singular entity.14  This plain meaning had 
apparently previously escaped the Solicitor General.  The reversal in position came after a 
concentrated lobbying effort by the law firm Trout, Raley, Montano, Witwer & Freeman, P.C. 
which included a letter writing campaign, conference calls and meetings with EPA, DOI and the 
Justice Department.15  As noted in Board Minutes of the Municipal Subdistrict, Northern 
Colorado Water Conservancy District from September 12, 2003, the Trout firm “fostered 
western efforts to encourage the United States Solicitor General to strongly oppose the notion 
that a discharge permit is required for trans-basin diversions, which he did in his brief in support 
of the petitioner (after failing to do so in his brief on certiorari).”16  These efforts included 
sending Mark Pifher, Director of the Colorado Water Quality Control Division and a former 
attorney with the Trout firm, to brief EPA and the Department of Justice in Washington on the 
issue.17  Mr. Pifher’s trip was paid for by the National Water Resources Association (NWRA) 
which was reimbursed by the Northern Colorado Water Conservancy District, both clients of the 
Trout firm.18  Interestingly, Mr. Pifher, who was once considered for the job of Assistant 
Administrator for Water at EPA, also worked with the Water Quality Subcommittee of the 
Western States Water Council (WSWC) in formulating a resolution opposing the Eleventh 
Circuit’s decision in August of 2003 and suggested that the resolution be forwarded to EPA, DOI 
and the Solicitor General’s Office.19   
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Figure 29.  Excerpt from legal briefing by Bob Trout, of Trout, Raley, Montano, Witwer & 
Freeman, P.C., to the Municipal Subdistrict, Northern Colorado Water Conservancy District.20  
 
 In addition to its various lobbying efforts, the Trout Firm, with help from Mark Pifher21, 
drafted an amicus brief on behalf of National Water Resources Association (NWRA) and other 
western organizations.22  The Central Arizona Water Conservation District (CAWCD) joined 
with NWRA in this effort to overturn the Eleventh Circuit’s ruling.23  Western interests had been 
recruited by the South Florida Water Management District and the City of New York to file 
amicus briefs, with the City to shoulder the majority of costs.24  The Trout Firm also sought to 
ensure amicus briefs were filed by western states.25  As seen in Figure 30, the firm was also 
responsible for drafting the amicus filings for the states of Colorado and New Mexico, which 
was joined by another eleven states.26 
 

 

 
Figure 30.  Excerpt from legal briefing by Bob Trout, of Trout, Raley, Montano, Witwer & 
Freeman, P.C., to the Municipal Subdistrict, Northern Colorado Water Conservancy District. 
  
 
 At oral argument, Justice O’Connor characterized the unitary waters approach as 
“extreme” in an exchange with counsel for the South Florida Water Management District, as 
seen in Figure 31. 
 
MR. BISHOP: We take the position, first of all, that all of the navigable waters of the United 
States are unitary for purposes of determining whether they are— 
 
QUESTION: That's an extreme position, and you probably have a fall-back position. 
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MR. BISHOP: And the alternative— 
 
(Laughter.) 
 
Figure 31.  Excerpt from Oral Argument in Miccosukee before the Supreme Court 27 
 
On March 23, 2004 the Supreme Court issued its decision in Miccosukee. S. Fla. Water Mgmt. 
Dist. v. Miccosukee Tribe of Indians of Fla., 541 U.S. 95 (2004).  Justice O’Connor writing for a 
unanimous Court held that NPDES regulation was required regardless of whether the pollution 
was generated by the point source or merely conveyed by it.  S. Fla. Water Mgmt. Dist. v. 
Miccosukee Tribe of Indians of Fla., 541 U.S. 95, 105 (2004).  This ‘convey’ argument made by 
the South Florida Water Management District was viewed as “untenable” by the Court and was 
the heart of the Miccosukee decision.  S. Fla. Water Mgmt. Dist. v. Miccosukee Tribe of Indians 
of Fla., 541 U.S. 95, 105 (2004) (noting that the ‘convey’ theory was the “precise question on 
which we granted certiorari”).  While the Court noted that requiring NPDES permits for water 
transfers may raise the costs of water transfers prohibitively, the Court wrote, “it may be that 
such permitting authority is necessary to protect water quality, and that the States or EPA could 
control regulatory costs by issuing general permits to point sources associated with water 
distribution programs.” S. Fla. Water Mgmt. Dist. v. Miccosukee Tribe of Indians of Fla., 541 
U.S. 95, 108 (2004). 
 
 Additionally, the Court strongly criticized the unitary waters theory, a variation of the 
‘convey’ theory, as inconsistent with the Act’s stated purpose of protecting individual water 
bodies.  S. Fla. Water Mgmt. Dist. v. Miccosukee Tribe of Indians of Fla., 541 U.S. 95, 107 
(2004).  Although the government argued that deference should be given to the longstanding 
view of the EPA that navigable waters into navigable waters did not constitute an addition under 
the Clean Water Act, the Court rejected this argument noting, “[T]he Government does not 
identify any administrative documents in which EPA has espoused that position.  Indeed, an 
amicus brief filed by several former EPA officials argues that the agency once reached the 
opposite conclusion.” S. Fla. Water Mgmt. Dist. v. Miccosukee Tribe of Indians of Fla., 541 U.S. 
95, 107 (2004) (referring to the 1975 EPA Agency Opinion, In re: Riverside Irrigation Dist., 
1975 WL 23864 (Off. Gen. Couns., June 27, 1975), submitted in an amicus brief filed by former 
EPA Administrator Carol Browner et al.). 
 
  2. The wagons are circled 
 
 The Trout firm and other western water owners were put on the defense by the Supreme 
Court’s decision in Miccosukee.28   Trout had predicted a divided Court and wrote that it was 
“inconceivable” Justice O’Connor, an Arizona rancher, could rule against western interests and 
the administration.29  A meeting was convened in Denver by the Trout Firm in which various 
western interests were present including the National Water Resources Association and the 
Central Arizona Water Conservation District (CAWCD).30  The idea was to launch a united 
effort to overturn Miccosukee and related cases.31  This effort would include the filing of amicus 
briefs in related cases and lobbying efforts in the legislative and executive branches.32  The 
western interests recognized that action would be needed outside the courts.33   
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Figure 32.  Excerpt from Board of Directors Meeting, CACWD.34 
 
The effort envisioned spending tens of thousands of dollars in 2004 and 2005 alone.35  Along 
with the law firm of Perkins Coie, LLP, the Trout Firm would take the lead.36  
 
  3. The FWF litigation and a new interpretation 
 
 Following the Miccosukee decision, the United States on behalf of the Army Corps of 
Engineers and the United States Environmental Protection Agency moved to intervene on March 
11, 2005 in the Florida Wildlife Federation  v. South Florida Water Management District 
litigation involving interbasin water transfers, then well under way.37   
   
 On August 3, 2005, EPA General Counsel Ann Klee contacted Peter Nichols, an attorney 
with Trout, Raley, Montano, Witwer & Freeman, P.C. to inform him that a brief would be filed 
in the FWF litigation based on a memo that would be signed as an agency interpretation intended 
to garner deference with the court.38 According to Klee the delay in producing the document 
occurred because “we have been through several different approaches.”39  As Figure 33 
illustrates, Klee also thanked Nichols for all the help he provided.  Perkins Coie, the other law 
firm working with the western interests, also provided materials to the agency.40  These 
documents outlined a slew of regulatory options and arguments the agency could take to exempt 
water transfers from NPDES permitting, all variations of the same theme—a recasting of the 
‘convey’ theory made in Miccosukee and discarded by the Supreme Court.41  They also noted 
that one of the downsides of EPA permitting was that EPA may develop more stringent permit 
terms than could be negotiated with state permitting authorities.42 
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Figure 33.  Transcription of Ann Klee’s Phone Message For Peter Nichols of the Trout Firm. 
 
 On August 5, 2005, the day summary judgment motions were due, the United States filed 
the newly created Agency Interpretation with the court.43  In another change of position, the 
Interpretation argues that the Clean Water Act is ambiguous on the issue of NPDES permitting 
of water transfers and must be examined as a whole.44  Creating a blanket exemption for water 
transfers, the interpretation argued that it was more appropriate to regulate water quality 
problems caused by interbasin transfers at the source of the pollution.45  This new spin on the 
‘convey’ argument foreclosed by Miccosukee was precisely the same as the argument made in 
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amicus briefs filed by the Trout Firm in Miccosukee and other cases.46  The interpretation made 
no mention of the 1978 Agency Memorandum regarding section 101(g); nor was this document 
produced by the United States at trial.  The interpretation also doesn’t discuss the Solicitor’s 
previous argument that the Act contained a plain meaning. The interpretation did, however, 
indicate that EPA would be doing a rule-making, apparently to bolster judicial regard for the 
interpretation.47  Interestingly, the United States had previously raised a mootness defense in its 
answer in intervention.48 
 

 
Figure 34.  Excerpt of Legal Briefing by Bob Trout to NCWCD49 
 
 On September 28, 2005 a coalition of western water groups including NWRA 
represented by Trout, Raley, Montano, Witwer & Freeman, P.C., moved to appear as amicus 
curiae and participate at the summary judgment hearing in the FWF litigation.50  At oral 
argument counsel for amici presented a doomsday scenario arguing that the court’s ruling would 
affect countless western water transfers.51  The amici argued that extremely large numbers of 
new NPDES permits might be needed, especially for western water transfer projects, and that 
requiring NPDES permits for such projects would impose prohibitive costs and administrative 
burdens on western water users.   
 
 This argument had been presented several times by the Trout Firm and is clearly laid out 
in a CLE presentation by Peter Nichols of the Trout Firm, as seen in Figure 35.52  In the 
document, Mr. Nichols points to the Bureau of Reclamation’s Colorado-Big Thompson project 
as illustrative of the possible impacts of NPDES permitting of water transfers.  His choice is not 
surprising, given that the project is operated by the Northern Colorado Water Conservancy 
District, a client of the Trout Firm.53  Mr. Nichols has consistently argued a doomsday scenario 
in which: 1) every transfer would require enormous prohibitively expensive treatment facilities; 
or 2) treatment would be impossible; or 3) prohibitively expensive or impossible treatment 
would be required seventeen times for the same water.54   
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Figure 35.  Excerpt of CLE materials prepared by Peter Nichols of the Trout Firm. 
 
 
According to Mr. Nichols, the end result is that water transfers would effectively be halted in the 
West.55  In a variation of this theme, the South Florida Water Management District produced 
experts on western water resources, who argued that NPDES permitting required the total 
elimination of all pollution from water bodies and would therefore shut down water transfers in 
the West.56  This argument too has appeared before in writings of the Trout firm.57 
 
 Despite these mischaracterizations of both the Clean Water Act and the requirements of 
NPDES permitting by the District and amici, neither the depositions of the South Florida Water 
Management District’s experts (one of which was recommended by amici), nor the depositions 
of experts for the United States revealed any water quality problems in receiving waters caused 
by western water transfers.58  In fact at trial, the attorneys for the United States stipulated that 
none of the representative western water transfers they were presenting produced a single water 
quality problem in the receiving water which would violate water quality standards, as seen in 
Figure 36.59  
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                                                                     9 
11          MS. RUDOLPH:  The United States and the plaintiffs, 
12   including the Tribe, agree that there are engineered water 
13   transfers in the western United States.  These next two 
14   witnesses will discuss four of them.  The United States and the 
15   plaintiffs -- 
16            THE COURT:  Four of what? 
17            MS. RUDOLPH:  Four water transfer projects. 
18            The United States and the plaintiffs, including the 
19   Tribe, agree that there is no record evidence that any of the 
20   four trans-basin water transfers cause or contribute to any 
21   exceedence of any water quality standard in the receiving water 
22   body. 
23            With respect to any of the other water transfers 
24   discussed by these two witnesses regarding these four projects, 
25   no party to this stipulation contends that any such transfer 
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 1   caused or contributed to a water quality standard exceedence in 
 2   the receiving water body. 
 3            MR. ARANA:  Your Honor, that's correct, we did enter 
 4   into that stipulation, but we would like to make clear that we 
 5   object to the testimony that they would like to put on because 
 6   it is irrelevant.  It has nothing to do with the pump stations 
 7   at issue in this case. 
 8            THE COURT:  Ms. Rudolph, what is the relevance of what 
 9   you would like me to hear?  None of these transfers contribute 
10   to water quality standard exceedence in the receiving water 
11   bodies. 
Figure 36.  Excerpt of United States Stipulation from FWF Trial Transcript.  
 
The experts presented by the United States at trial indicated that these western projects move 
water which is pretty much pure snow melt.60  In fact at trial, the United States and the District 
failed to show any inordinate regulatory burden that would be caused by the NPDES permitting 
of interbasin water transfers.  Of note is that the United States’ did not offer a single witness 
from EPA to testify regarding permitting, western projects, or water quality issues related to 
water transfers.61   
 
  4. A rule is born 
 
 In keeping with the promise made in the August 5, 2005 interpretation, EPA initiated 
rulemaking and on June 1, 2006, the United States filed a copy of the proposed rule with the 
FWF court.62  Once again, the agency spent its time listening to the western interests who had 
mobilized to seek an exemption.63  As Figure 37 shows, EPA staff met with Peter Nichols of the 
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Trout Firm and Allen Freemyer, the Washington lobbyist for NCWCD, to discuss the 
rulemaking.64 
 

 
Figure 37.  Letter to EPA from Peter Nichols of the Trout Firm 
 
Interestingly, the proposed rule adopted one of the ‘convey’ strategies advocated by the Perkins 
Coie Firm, and invented an exemption for water transfers in 40 C.F.R. § 122.3.65  However, even 
Perkins Coie recognized the weakness of the strategy selected by EPA and deemed it “very 
vulnerable to attack” because without express statutory authority, a new exemption is vulnerable 
to attack under Costle.66  Despite this assessment, the proposed rule codified the position 
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advocated by the Trout, Raley, Montano, Witwer & Freeman Firm and designed to receive 
deference from the courts, as Nichols explains in the following CLE materials and email.67  
 

 
Figure 38.  Excerpt form CLE materials prepared by Peter Nichols of the Trout Firm 
 

 
Figure 39.  Email from Peter Nichols of the Trout Firm to Russell George, Executive Director of 
the Colorado Department of Natural Resources. 
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Needless to say, as seen in Figure 40, Peter Nichols and the water rights owners were very 
pleased.68 
  

 
Figure 40.  Email from Peter Nichols of the Trout Firm to Barbara Biggs, head of the 
Governmental Affairs and Water Quality Divisions of the Metro Wastewater Reclamation 
District in Denver. 
 

 
Figure 41. Excerpt from CLE Materials Prepared by Peter Nichols.69 
 
 
   5. The Second Circuit rejects the August 5, 2005 Interpretation 
 
 On June 13, 2006, the Second Circuit again examined the issue of NPDES permits for 
water transfers after the remanded Catskill case worked its way back up to the court. Catskill 
Mountains Chapter of Trout Unlmtd. V. City of New York, 451 F. 3d 77 (2nd Cir. 2006).  The 
Second Circuit expressly stated that the August 5, 2005 agency interpretation—another variation 
on the ‘convey’ theory--went against the plain meaning of the Clean Water Act.  Catskill 
Mountains Chapter of Trout Unlmtd. V. City of New York, 451 F. 3d 77, 84 (2nd Cir. 2006).   It 
is noteworthy that a few days prior to the issuance of its opinion in Catskill, the proposed rule 
(largely based on the reasoning of the August 5, 2005 agency interpretation) was filed with that 
court along with a request by the City to stay the decision pending EPA rulemaking.70  In the 
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face of that request, the Court rejected the “holistic approach” advocated by the agency in the 
August 5 interpretation: 
 

In the end, while the City contends that nothing in the text of the 
CWA supports a permit requirement for interbasin transfers of 
pollutants, these “holistic” arguments about the allocation of state 
and federal rights, said to be rooted in the structure of the statute, 
simply overlook its plain language.  NPDES permits are required 
for “the discharge of any pollutant,”  33 U.S.C. § 1311(a), which is 
defined as “any addition of any pollutant to navigable waters from 
any point source,” id §1362(12).  It is the meaning of the word 
“addition” upon which the outcome of Catskills I turned and which 
has not changed, despite the City’s attempts to shift attention away 
from the text of the CWA to its context.  

 
Catskill Mountains Chapter of Trout Unlmtd. v. City of New York, 451 F. 3d 77, 84 (2nd Cir. 
2006).  
 
 Again, the Trout Firm prepared the separate amicus briefs for both the large western 
water owners and the western states themselves.71  These briefs for both the water owners and 
the states were partially funded by the CAWCD.72  As seen in the following excerpt from board 
minutes of the Central Arizona Water Conservation District, some western states remained 
internally divided on the issue of whether to join in the amici briefs.73   
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Figure 42.  Excerpt of Legal Briefing by Douglas Miller, General Counsel to the Central Arizona 
Water Conservation District. 
 
 
Eventually, the Arizona Department of Water Resources joined the western states amicus brief, 
independently of the State of Arizona and the Arizona Department of Environmental Quality 
which abstained from the effort.74  Despite the extensive briefing by the western amici, the 
Second Circuit dismissed their arguments finding that: “The power of the states to allocate 
quantities of water within their borders is not inconsistent with federal regulation of water 
quality.”  Catskill Mountains Chapter of Trout Unlmtd. v. City of New York, 451 F. 3d 77, 84 
(2nd Cir. 2006).  These were the same arguments on which the August 5, 2005 interpretation was 
largely based.75  
 
  6. Epilogue 
 
 Despite the clear rejection of these issues in Catskills II, on June 26, 2006, the South 
Florida Water Management District represented to the FWF court that the Second Circuit was 
“pretending the language is ‘plain.’”76 Additionally, counsel wrote that this EPA rulemaking was 
“expressly designed” for cases such as the pending FWF litigation.77  Given the complete 
acquiescence of EPA in the subversion by western interests of the Supreme Court’s holding in 
Miccosukee, this statement unfortunately appears to be true. 
 
 Finally, please note that EPA has yet to provide all requested  materials pursuant to a 
June FOIA request regarding the proposed rule and that such delay may necessitate a need to 
supplement these comments.78  
 
 An Index of Appendices 1- 138 (hand delivered to EPA) is attached as Exhibit 1. 
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