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UNED STATES COuRT OF APPEALS FOR TH DISTRCT OF COLUMIA CIRCUI

. No. 05-5015

FRINDS OF TH EARTH, Plaintiff-Appellant

ENVONMNTAL PROTECTION AGENCY, ET AL. , befendant-Appellees.

APPELLEE EP A' S SUPPLEMENTAL BRIF ON MOOTNSS

. 1. . EPA submits that changes to the Distrct of Columbia s water quality stadads for dissolved

. oXygen (DO) and tubidityrendet Appellant's challenge moot, and the appeal should be dismissed. In the

, ..

. altemative EPA requests that the Cour remand the TMLs to give EP A and the Distrct an opportty

to revise therrconsistent with recently approved changes in the Distrct' s water quality stadads.

2. The challenged total maximum daily loads (TMLs) were established in 2001 and 2002 to

address ilIaied Water quality because of failure to achieve the then-applicable water quality standads

for no and fubidity. . Pursuant to 40 C. R. 9 130.2(g)-i), the TMLs established waSteload allocations

for point sources and load allocations for nonpoint sources that identify maimum amounts of

biochemical oxygen demad (BOD) pollutants and total suspended solids (TSS) that can be discharged

into the Anacostia River and stil achieve the DO and tubidity Water quality stadads. The BOD

' .

TML was designed to achieve the then-applicable Water quality criteria of 5.0 mgl miimum daily

average and 5.0 Iigl 6ne-hoUt minimum (March - June) and 4.0 mgl one-hour mimum (July-

Februar) (JA 677-678). The TSS TMDL was designed to achieve the narative crterion for tubidity,

which EPA trslated into a numerical endpoint concentration of "less than 15 mg/l" ofTSS derived from

. stUdies of effects ofTSS on aquatic vegetation (JA 747-749). EP A used this numerical endpoint TSS



concentrtion because the then-applicable Distrct of Columbia tubidity standad consisted solely of a

mutative crterion and did not establish any numeric crteria (ibid.

3. Afer the establishment of the TMLs, the Distrct of Columbia adopted, and EPA approved

. new ard revised numeric water quality criteria applicable to DO and tubidity. (Copy attched). See 40

ER. 9 131.21(e) (a state s water quality stadad remain applicable for Clean Water Act purses until

EP A approves a change). . ' The DO criteria now reflect EP A's recent guidace for protectig the

Chesapeake Bay and apply to all tidally inuenced Class C waters, including the Anacostia and some or

. allofits trbutaes within the Distrct of Columbia. See 21 DCMR 1104.8, Table 1 , Note 3. The DO

crtera now set a lirt of a seven-dy mean average of 6.0 mgl and intataeous mimum of 5.0 mgl

.for Februar 1 - May 31 , and a 30-dy mean of 5.5 mgl, a seven-dymean of 4.0 mgl and an

intataeous mimum of 3.2 mgl (4.3 mgl at water temperatures greater than 29 degrees Celsius in

t1dallyinuenced waters) for June 1 - Januar 31. 52 D.C. Register 9621 9628-29 (Oct. 28, 2005) (to be

codied at 21 D.C. MUl. Regulations Ch. 11 9 1104.8 (Table 1)). The Distrct' s water quality stadads

applicable to tubidity also now include a numeric measurement of the "Secchi Depth " a measurement of

, water clarty, and set a seasonal requirement for tidally inuenced waters of 0.8 meters. ' 52 D. C. Register

at 9628-29 (to be codified at 21 D:C. Mun. Reg. Ch. 11 9 1104.8 (Table 1)).

4. The wasteload allocations and load allocations in TMDLs are not self-executing. Wasteload

. . 

allocations fOr point soutces are implemented through NPDES permts issued pursuant to 33 U. C. 9

1342. EP A's regulations provide that NPDES perts shall ensure that " e)ffuent limits developed to

proteCt a narative water quality criterion, a numeric water quality criterion, or both, are consistent with

the assumptions and requirements of any available wasteload allocation for the discharge prepared by the

State and approved by EPA pursuant to 40 C. R. 130.7 (the provision for establishig TMDLs)." 40



R. 9 122.44(d)(1)(vii)(B).1 One "assumption" underlyig a TMDL is that the TML is "established

- at a level necessar to implement the applicable water quaity standads." 33 U.S. g 1313(d)(I)(C).

Like TMDLs, effuent limits in permts are designed to implement applicable water quality stadads. 33

U.S. g 1311(b)(I)(C). As :EPAhas noted (JA 17, 43 FR60665 (Dec. 28 1978):

Since TMLs mus be established at levels necessar to implement the applicable water quality
stadads, any change in numerical criteria for pollutats contaned in water quality stadadS will
impact the TMLs calculated for such a pollutat. Therefore, TMLs should be reviewed eaCh
tie the correspondig water quaity stadads are revised.

5. Because of the subsequently approved changes in the Distrct' s stadards for DO and

tirbidity, the assumption that the BOD and TSS TMDLs at issue in ths appeal are set at a level necessar

. to Implement the curently-applicable water quality stdad is no longer an opertive assumtion. In this

situation, 40 C. R. 9 122.44(d)(I)(vii)(B) applies as follows. EPA would expect to uSe factual

information from these TMLs as inputs, for example, location of sources and loadings of pollutants.

However, in establishing water quality-based effuent limits in new or re-issuedpermts, EP A would

recognze that the underlyig assumption that the TMLs are Set at a level necessar to implement the

. applicable water quality stadads is rit operative; therefore, 40 C. R. 122.44(d)(I)(vii)(B) does not

.require EP A to derive permt limits consistent with the wasteload allocations in these TMDLs. Rather

than basing pertt limits diectly on the wasteload allocations in fPese TMDLs, EP A would derive a

, neW wasteload allocation or utilize any other appropriate method to set the permt limits at a level

necessar to implement the subsequently approved water quality stadads, and the TMLs would be

- .

subsequently revised to implement the new standads.

Load allocations fornonpoint sources are implemented through volunta and/or cooperative
approaches, and in some cases as required by State or local law. See Pronsolio v. Nastr, 291 F.3d 1123
1126-27 (9th Cir. 2002). 



6. Arcle m of the Constitution limts the jursdiction of the Federal cour to live cases and

controversies, and bars the Federal cour ftom issuing advisory opinons. A federal cour does not have

jursdiction ' 'to give opinons upon moot questions or abstrct propositions, or to declare priciples or

rues oflaw which canot affect the matter in issue in the case before it." Church of Scientology of

Californa v. United States. 506 U.S. 9, 12 (1992); Mills v. Green. 159 U.S. 651 653 (1895). A request

for judicial review of an action is moot if the action has no contiuig adverse impact and the cour

canot grt effective relief. Southwester Bell Tel. Co. v. FCC. 168 F.3d 1344, 1350 (D.C. .Cir. 1999).

Appellant' s claim of injur is based upon Appellant' s asseron that the wasteload allocations it the

:tMLs would be the basis for pert limts puruat to 40 C. R. 122.44(d)(I)(vi)(B), and would be

inuffcient to implement the water quality stadads (see pages 28 - 47 of Appellant' s Intial Brief and

pages 16 - 24 of Appellant' s Reply Brief). Permt lits need to be as strgent as necessar to meet the

neW water quality stadads, independent of the wasteloads in the challenged TMDLs (see 33 U.

1311 (b )(1 )(C) and 40 C. R. 9122.44( d)(1 )(vii)(A)). Such wasteload allocations will not be trlated

diectly into pertt limits without fuer analysis as to their suitabilty for implementig the newly

approved water quality stadards. Therefore, a cour order settng aside these TMDLs Will provide no

effective relief to Appellant Appellant' s challenge under the APA to the TMDLs is no longer a live caSe

. or cotitroversy and moots all issues that have been raised in that challenge. Those issues include the.

. challenge to the deteration that the T1\Ls are designed to implement the curently applicable waterI .
qUality stadards as well as Appellant' s legal challenge to the agency s interpretation of the statUtory

requirement to set a "total maximum daly load." When there is no longer a live :case or controvery, the

Cour may not decide the issues raised by the pares for to do so would violate the Aricle il prohibition

-4-



on issuing advisoiyopimons. Northwest Pipeline Corporation v. FERC. 863 F.2d 73 , 76-77 (b.C. Cir.

1988).2 Therefore, this case should be dismissed as moot.

7. In the event the Cour decides that Appellant's challenge to these TMDLs is not moot , E

requests that, as an alterative to decidig the case on the merits, the Court remad the approval of the

BO)) TML and establishment of the TSS TMDL to EP A, without vacatig them, so the TMLs may 

revised in light of the Distrct of Columbia s new water quality stadads. See Florida Power & Light Co.

v. Lotion. 470 U. S. 729, 744 (1985); Southwestern Bell Tele. Co. V. Federal Communcations Comm

10 F.3d 892, 896 (D.C. Cir. 1993), cert denied 512 U.S. 1204 (1994). EP A believes that such revision

. will requite application of a new or more refined model and consideration of more recent data, as well as

. additional public comment. As par of such revision, EP A would reconsider the appropriateness of

, anual and seasonalloads. EP A estites such revision would tae approximately 18 month.

(Declartion of Thomas Henr).

Jo A. Bry
Attorney, Appell
Envionment & Natul Resources Division
U.S. Deparent of Justice

O. Box 23795 (L'Enfant Station)
Washington, DC 20026
(202) 514-2740

. March. , 2006
90- 1-4 17228

No exception to the mootness doctre applies here. Whle the issues raised here may be
capable of repetition, there.is no basis for concluding they would evade review. TML has no 
automatic expirtion date, and the ones here were issued four and five years ago, a suffciently lOng time
to allow review. Nor is EP A requied to show that its allegedly wrongfl behavior could not reasonably
be eJ(pected to occur. See Friends of the Ea. Inc. v. Laidlaw EnVironmental Servces. 528 U.S. 167,
190 (2000). This case has gone moot not by an act of volunta compliance by EP A but by the
independent action of the Distrct of Columbia in adopting changed water quality stadads.
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DEPARTMT OF HEATH'

NOTICE OF FIAL RULEMAG

" .

The Direcor of th Depanent of Health (DH), puruant to th authriry sd fort in g :s and.

, . 21 of the Water PoJ.ution Contrl Act of 1984, as amended effective Marh 16..1985 (D.c. Law

188; D.C. Ofcial 103.04 and 8-10320),.and,Mayors Orde 98- April 15 1998

hereby gives notice of fwal niiemag action taken by DOH on Ocer 4, 2005 to amd .

, .

. Ch;wte 11 ofTitle oftbe Distrct of Columbia MuniciparRegulations (DCM) (Water.

Qualty Stan). Th rulemaking replacs 21 DC Chapte 11, Wata QuatyStadar$,
1100 to 1106, J 158, and 1199. Grod water regulations 1151 to 1157 are no beinaiended. 

. Th EnviroD1enia Heath Adsttion. Water Quality Divi, conducted a trermal reew

, . 

of the wate qUaity st as req by the Wate PoUubon.Contrl Act of 1984 !lad the

u! Oe: Wat Act on Mar -25. DOH Fb f-;e Notoo cfPrpo$e

, " 

Ruleniakg Irt C. R (52 DC 2744) which revisd th critera for me' seS. of .

. . , '

beficial US of th DistCt: 'atex bY adding nanv crter for Cla C watoCSadde. .

numerc crtera for additional 34 constitutsincluding E. coli; and updated th numerc

. crtera for over 100 coritinients. The ruemking also added seV defiitions. 

, ..

Notice of the projmseruleiakig was sent direcly to interesed paries- on May 3. 2005. DOH

condnot a public heang to solicit COJ1eJts, on the rolemaking. . DOH carfully considere
tbe commentS rceiv ftorocbpubJic for this fmaI rulemaldng. 1l1e final veron oIlhes rilles

, oomaimodifications that,\ver not pret in the Notj ofProposed Ruleinaking. These

modifiCations see' to clarify the intent. m g or appiica0n of the rules? b t no sUstantiw

altertions have bee made (0 ihe proposed rolema1ing- 

, '

Th'ee fm!11 rules wil taKe effect upOn publication of this notice in tbe C. ster

Title 21 oftbe Disic ofColumhia Municipal Regulsti Ds.Cbapter 11, Water Quality

Standards, is ameded as follows: 

SecdobS1100 11 06 are"amelldedto read as ,follows:

" .. 011 00 . PU OSE AND SCOPE

H01

. .. . '. . 

This chapter establishes the revised W 3(t;:rQuality Standads (WQsj for t11e .

. ",-aters of the Distrit of Columbia, as authorize by section'S 'of the Water

Pollution Control Act of 1984, effective JvaC 16, 1985 -(.c. Law j.,If.8; D.

Offcial Code t03.OJ el seq.)- 
. SURFACE WATERS .

1100.1

962:1

.;'

; r'
;7 .'

::' ("' : '. ' ....

:!f ri\ l'#

~~~

:. J



For the purpses of the wate quality standa, th 'Sace wate of the Distrct
shl be cI3;sified on tbebasis ofthir (i) curent us, an(ii) future uss to'
which the wate will be resore Th categores ofbenficiaJ use for the
suac water of the Distct shan be as follows:

OfSTRJqOf'roUMA TER:

- ,

n01.I

nCT 2 ,

- -

Cat ories of Uses that

Deterine Water O alitv Standards Classes rWater
PrID retion 

....... -... . -... .._--........

_................. . A
. Seenda contat reon 80. aethetic enj9ymt 

_........

.. B
Prtecon and progation of1i heUfi and wildlife .-... 

Protection of human heth related -

.......-.-..........................

.. n
to cOosl1tionof fi an shcllflsb .

Navition

, . ....--.._.............._.._......_..... ... ;... ........ . :.... , -.

,1101.2 , The! SuaceWaer of the Distrct'ar deignated for benefial use clas
accorJIg LO th gcrie: dcli ii: SEb tiGa:' 1101 J a. fo1lp\,!5: 

, . 

. CLASSIFICATION oF-mE DISTRcr" S\VAT

. .

,. USEtLSES,

. .

Surface Waters ohbe Disrict CurrentUse DesiDated Use

. "

Potomac RivCf

Poiomac Ri'\trtrbufares
(except as listc:dbc:Jow)

Bauerl,eJnbleCJeeJ,

C&OCaal

Rock Cree

Rock Cr trbutaries

. Tidal B n .

.,,

WaSgion Ship Chanel,

. Oxon Run

Anacosta River

Anstia Rlvertributares
(ercet tt listedbcow)

Hickey un .

B. C D, E C, ' . E 

A.B. C. D

C, D ' B, C, D

A. B, C, D, E

, C, D. A. B, C, D; E .

g!:

, t. E .

. A, B,C, D.

A, B, C. 

B, C, D, E . A.B. C , E '

. - , -

B, C; D A. B, C,

, B, C. D, C

B;C, C, b

RCD-

9622
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OISRIC'O CQU,
IMIA 

'01 2 8 lUng

CLASSIFICATION OF THE DISTRICT' S WA :RS

Surface Waters of the ))istrct
USE C SSES

Current Use Desl!!nate Use

Watt Brach B. C;D

'C,Wetlands

The Diretor may remove-a desgnated use, establi a paral use, or 
. sutrate,gones of us for a paricularsuac watet egme1t or boy if a use

attaiability analysis ca demonstrie tha attaning th degnat is not
feable because:- 

11 0l

. (e)

(a) Natuy ocurng pOllutant cOnctrations prevet th attnt of 

(b). . NatUra. ephemeral intennttent or low 119W conditins or wate levels
preent the attaent of the use, un1e these condiuons I:Y be

ted for'by the discharge ofsuffci nt volume of emu
, dischges withut violati the District's water cOnseration
requirements to enable us to be met; 

(c) Human cause condiuons or sources of poUutionpreven the attnment of
th use and cannot be remedied or would caus Inore environmental 
darhage to corrt than to leave in place; 

(d) Dam, diverions or other types ofhydrolagic modifications pr IUde the

attainment of the use, and it is not feaible to retore the watetody to itS
original ondtion or. to operate the modification m- way that would. 
relt iri the attainment of the use; 

, .

. Phy; ca! conditionsrd ted tu (he naruz- featurs 9fthe erj-.. sucl

. as tbe . lack of pro substrtt; cover, flow, depth, pools, riffes d the .
like ,unelated to Water quality, preclude attainment of aquatic life.

' .

protection uses; or

. ", " . " - '

Contrls more stngent thantboserequired by seCtions 301 (b) and 306 of'
, the Federl Clea Water Act would result in substatial and \\ides

. economic and sOCial jmpact.

. ,:

nOIA A designated US specfied in section ) ) 0 I may not be removed, and a paral use
ilatu1Volves the removalonhedesignated use, rn y not -be esblished if:

. .. - '-

(a) The se is actually attained in the 5utfacewater segment or body on ,

962j
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VrnuCf OF 
co'A ROR-

1101.5

(b)

, (c)

(d)

(e)

(f)

(g). '

(11);

-OCT 2 8..2005

aRer November 2S, 1975. unles 11 use requirig more stringent crteria 
added; or, .

(b) Th I$es wil be attind by implementig effuent limits .required under
setions 3()1(b and 306 oftheFed Clea Water Act and by 

. .

imlementing cot.ctfective and reanable bet maagement pratice for
nonpint sour.control:

, . If a peuee request th Dirr to nduct a sc atnailty anlYss and
provides a reasOnable bass for the $e Diror shaH:

(a) Conduct a publj meeng in the water (If the afected segment orwate to infonn the public of the nate f -te use chge reuesed
and the bass of the request. an soJicit the opinions and view of the
public prior to deterning wh er tc? conduct a us atainabity aDyss;

Inorm the permttee and the public of the decsion;.

InOIm th pettce of the appixUne co of th anaJysis 
schedle. The perittee shall pay the coSt of peomiing the anlysis, in
the amount specfie(i'by the Diector; .

Not alf w the perttee to perform the analys;

Fomi, adviS,IY group'ofcitizeg$, d afeced paries whowiUff 
penodcally durg the cour of th study;. 
Hold a public b ilg cQp.ceming the prelimnary finding of the USe
attainability analysis prior to conclud thstd)

Submtthc: analysis to the United States Enviro ental Protection Agcy
(EPA)for review and apval, if th Director detenes that a 

. mOficauon r chage in th qses of segment or W8(el'y is
juS6ed; and 

. . . ' . . 

Modify or remve the use acoroanewim federl ard Distrct

, .

proCedur for reving waterqilalitystandatupon recejpt of app,o
fheEPA.,

. . ' . , .

9624
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rc OF coUMfA 

HOl

t 102.1

1102. ,

it 023

. .

OC 2 8 lOS:

ANIDEGRAATION POLICY

TIER I: Existing in water us and the level of waler quaity necar tQ:

protect the existng uses sha be maintained an protected.

TI II: If the water quality of e suace water of th Distrct' ae th 
water qtiaI crtera nec to sutan the exstng us those wateI shal be
maita at tht q lity. The water quaiity will not. be alowed todede
UneS -te DisCt finds afer full satisfction of the inteoverenta 
coroation an public pacipation f th Distrct s.contmui pl pro
as reuied in 40 CF Pa i30, that allowig lower wa quaity is .
acmmod t ecomic or social development.in the ar in whicij the
wate ar locted In allowing th degrdation to lower water quality, th Distrct
shl enur water quality ad tite to protect eXsting us fuy. Fw1. 

Disct shal that th highes statutoIY and ,relatory .reUinmerts for aU
GCW are! e:sting mt mid all p.ffecti ff"3S011 ie 

. tnmtemetpractice fottionpoint source contL

. .. .

TlERID: .Whc.e high qualt1waten constut an outstadi national reur.
:sUcbas waWs of me natona and Distct par and \\i1dlife refuges 'an Waer of
excerional reCrional or ecologica signficance those water shal,
designed Ouding NationaI Resoure Water (ONRW) ar the water quaity
in the ONRWsbaIlbe taicd;protected 'a desgnated as below:

(a) NeWpoint and nonpoint source dischares, treated or oth$e mail-be ,

. prohibited in these segents; .

incre in l dings or newjJOllutan ttm existing point and DQnpoint
sourcdi arges shalJ be Fohibited in the $egmen;

(b)

. (c). Short-ter degrdation of the w lterquality shal be penttedaf th
peittee provides an opportity for public parcipation; and subintsto

. the Depareit Ii reprt that desaibc ilc mattea on \...hich tl1:: public wa:. .
. conste; sunanes'he vie\vs signcant c()mr crticisms 

$tggesons Qfth public and other loC 8n.federgoverm agencies;
and Se fol1:the specific renses intenofmodifcarionsofthe .

. ,

. propse action Or an e).'Planati m for rejecion of proposals made by 

pulic and- o1her-)oc af federl go ement ager'ces. How.ver. 

. ,

practicaJ mea of minimizing the degadati-on shal be implemCJted; and

. ., .

(d) . Designioll of ONRWs shall be adopted afer fuU satisfaction of the
. intergovernental coordinaUon of (he District' s agencies and pubHc

parcipation proVisions oCtile District's continuing pJanng- prces as
reuired in 40 CFR'Pan130.

9625
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1102A

' .

) 102.5

1103

-li03.1

i103.

SPECI. WATE OFTHEDISTRcr OF COLUMBIA (SWDC): Any
segent or segmens of the surfaGC; water oftb District that ar of wate q,uafity
bett than nCed for th cuzrent us or have scic or esthtjc imort shall
be designated as Spe ia( Waler oftbe Disct of.Columbia (SWD The water

quity in SWD designted segmentS of th Disricts surce eI shaH be

mataine at or abve the cut level by imple tig the followi 

(a) Exsting nonpint sour discharge$ stor \\ ter discges an stonn
sewer discges to SWDC segents shall be contrl1ed though,
implementition oCbeS manget prntice and reglatoryprQgr;

(b) . iOJ1 or developmet prjects, 'Su as road. bridges an ban
stabilibon of the St iri whch a SWD d ignted' seent is 
located which may Jeato polluon oftbe waler, sha be petted 00 
case y-e bass to ensu thattfere no long ten. adver waer

ty ffecs ?n. tl.a 

=- 

imairmen! of tlw -kgnatel ure f th
segent ocs; or .

. Shor ter degc:ation of water qualitY in a SWD segent due to 
Dstmctjon projects may be perittedprovidec that pror notice IS given

to the public and other lOc and federal govermentagencles
. provided that tb builder of the constrtion project submits a reort to the

. : 

DeParent whchsUares fuevicw$, significat conU crtics
, and suggestions of th pubticandothe. loea) and federal govemei 
agencies; and ses fort:the spficresoj,s in:ler ofmodlfieations Of .

. '

the propoSed acton or an eXlanation for rejection o( proposals, mad
, the public and other locand feder go\'emientagendes. 

. The following waters of the Distrct shaU be designated as SWD s gments:

(0)

(c)

(a) Rock Creek 3Dd its tributaes, and

. i3atlery Kemble -Ci:xk d its trbut

, .

WETLDS '

. ", " , . ' " , . ' ". . ' . . . '

In a Wetlan thenumericaland,the rimativecnteriil shall be appliedta the
coJumnofwatcr above the wetland in accordauc with the' designated uSe

Wetlands with rooted vascUlar aquatic 'fegetat10n, except those specifically

cOnstrcted or created as wase watertreatmenl deVices and except as provided in .
Offcial Code 8-103.0J(d)and 103.06(a)(3). shanbe protected fiom,

Significant adverse hydologic mQdifi tjons; exceive sedimentation, deposition
-of toxic substances iri toxic amOUni , nut.iem imbal&nc. an other advcrE
mthpo enic iI1p c:t"
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OISOF COWMIA . .oCT 2 820, 

11 ()4

1104_

, .

1104 .2

1104,

1 l04A

1104.

1104.

(a)

(b)

(c)

(d)

(e)

, (1)

STANARS:

The suface wateroftbe,Distrct shan be fi fTri substa in amounts Of
combinations that do anyone of the foUo\ving:

Sette to fonn objeconable deJo jts; 

. -

oat as debris scu oil. or oth matter to create a nui

Pruce objectionable odor, color, taSe, or tUidit- 

Cause injury to. ar toxic to, or prouce advers physologcal or
beviora chan in h1Uan. plantS or anals;

prdu undesble or nuisance aquatic life or ret in th do ance of

' ,

nuisa specie; or .

. . 

Jmaiithe biolOgCal commurity that naturaly in th Wausoi
depend upn thewater for its survival an PI:Pauon. 

. For the water of the Distct with multiple dested us. th mast strt
stadards or crteria sh govern. .
Qass A water shall be :f- of discharges ofuieated sege, litter and

, .

d subn1erge4 orp any snbnierge4 ma-made stcture Wat woUJd.

constU(e a ha to the us'Qfdas A waters.

Th aesetic qualitiC$ of Clas B 'Yaters shall be maintained Cost Cton.
placement. or mooring offaciltie$ not primarly aid ditly water orented is

prohibited in. on, or over Clas water unless:

(a) : The fa jlty is for the generaJpublic benefit and service and

(b)

. '

Land based alterntives ar not available.

Class C s e.s haJl be maintained to supPl1aquatidife and sbaJlnotbe plac
in pipes; 

. . . . . . . . . . ' . , . . . . . '. " ' . . .

Withiri tidally infllience ' C wate , concentrtion of chlorophYll in ftee

. .

. : 1Joating microscopic aquatic plants (algae) shall not exce levels that resultin .
eclogicaly undes r:ble CODS:UetCes such asreducev. ater dariy, L:w

. .

dissolved oxygen food supply imbalances , prolifer(jOJ1of,spcie deeed
potenally haifi to aquatic life or human or acitheticaUyobjectiClnable .

conditioDSOI vth rwise render iidal waterstiT1ab1e for degnated use

9627
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1104. Clas E water.r-sal be fTeeofunmared sub ged or parally submerge
man,-made objects that pose a haz to user of thes waters.

. 1'1/). Unes$ otherwise stated the numerc crtera th shal be met to atta 

maintain desigate uses ar as foUows,(Tabl I thugh 3);

Table 1

Constituent Criteria for ciasse

BaCerological (MPN/IOO tb)
E. coli

Gemetric Mean (NaximUr 30 daY 126

geometri m an for sales)

. .

Sin le S j,le Value 410

Fec Colionn um 30 day f;)memC 200 1000.

mean f9T 5 les) ,

PhySica
Dissolved ,oxygen

;! 

(mg!)
Fe1at 1 tQugh May 31

7-dy mea
. Intataneous minimum.

June: I thughJarua31
. 30-vmea 505

. .

7-dy mean

InstataeouS minimwn 3.2

TemvertuefC)
Maximum 32.

MaximUm change abovc:ambient

Greaer than

And less than 8.5 . 'b.

Ttibidity' incree above ,ambient .(N '
Sechi DethJ (m)(seaonal segrentavere)

. ,

. April 1 through OCtobe 3) .

TOlal disslved J!aSes (maximum % saturation)

H)'dro1!a1 sulde (maximumpglL)

Ojl& grea (mgI) 
10.

Biological

. .

CJuoTophylJ a
3.. (M)(senal se!mc:t aVeTa

July 1 throu.gh September 30

.. " '

. Nates:

; This criienon sball' apply to E. coli bacleria detelJuyd by the Director to be of non-

9628
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wildlife origin bas on best scientific judgment usng available inforation. Th
geometrc me crteron Shalf be us for asssig water quality trens and for
perittig. The single sample value crteroD s 1 be used for asing wat quality
trends onty.

2 F coliform shall contie to be 'used as a stndar unti Deber 31 . 2007.

3 Atinment of the. dilved oxyen, water claty and Cbhyll water quality .

. . 

crteria tht aply to tida inf1ue CJas C waer will be deterined f Uowig th

. guidelines dOCcned in the 2003 United Staes Enviental Proteon Agency
publication: A1bient Wate Quaty Crtera fOT Dislved Oxygen Water Oartvand
Chloronhvll for the ChesDCe Bav and its Tidal Tn'butares. EPA-903-R"(3-O23. 

. .

At t tures grer than 29 C, in tidally inuef water, an i

. \)j

I.ri111i1 dist6!ved O..J"5"" wncetiuc:1 of 4.3 mgiL sbal ")P

. ,

Shall Iy to tidaly influen water only.

T.ble 2

. .

Consutuent Criteria for Oase5

T racemetaJs and inrganics in 

pg/, 

except CCC CMC
\vlKre stated c(S'ee Notes below) 4-Day J\V2 'I-Hour Av 30-Day A"J!

Amonia, toW mg NIL See Note 7. See Note 8
Antiony, disslved
Areme , dissolved. ISO 340 14c
Cadmium-4,s, disslved mel II.A 1(,1'

Cbor1toUi reSdual 11. .
Chromium heavalent, dissolved JJ U" 16\,1-

Chromium . trvaJent dissolved . rmO'

..'. .

fU.Al\.t
Coppe4,s

. diSso)v (1U1U' (DA 11.

, '

Cvade, nee, 140
. !ton, dissoived 1000

. .

Led jSsoJv

, . ,

' riV10' rrv.A fF
Merury ; total recverble 1.4
Methylmercul)(mglg. fish tisSe reidue)
Nickd.:, dissolved . 100(Y)
$elenimn, totalrecircrabie 2() 4200

. '

SiJver4,;. dissolved , (Vll 6500
ThalJjum dissolved 0.47 i
Zinc 4.5, dissolved I (viJ)CF I fVlCF 26001

. ,. ,

:' P I

. I
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QlfUcT OF CollJMfA RfSTl Dt'f 28lO.

Notes:

t For 
nsttuts wIout nu criteri standas have not ben develop at ths

time. HoweVer, the National Pollutat Discarge Elimnation Sysem.(ES

. ,

perittg auritysbaU addrs constituts without nwical standa in NPDES

pet action by ns:Jngtb naive crtera for toxics contaed in the' waer quity,stdar 
, 2 The Clas D Hwn HeaJth Crtera for mets Will be based on Total Recvele.
. metas.

3 The ,leter "' afer the Class b Human Heath Critera numc vaue mens tht the
aitera is based, on canogencity of 1 O ri level. 

. . 4
, The' uJ' "cPmeW t1 the criterion rleredtrmthe fonnula Note 5 is .

u1tip1ied by th Converion or in. T 2a ".it:e. j snhsrtio i'OS. J 0;

. . ".. . . .

Table 2a. ConveriooFactors .

Consttuent CCC CMC
Cadmiu i.01672-((ln haroess)(O.041838)) . 1. 13672-((n hattes)(0.041838))

Chomium Ii 0;660 0.316-

CIrium VI 962 982

Cooo 960 960

Le' L4620'3-lOu baress)(O.145712)J ,

. ) 

.46203-((1 baes)(0. t4S712))

Merc'
NkkeJ 997 998 '

Silver 0.;85

Zic 986 0.98

. .

. S The lofPlas for calculatng the criteron for the hardes dependent conStuents
indicated,ab9ve ar as folJo

$: ' , 

(1)

. ' . . ' .. . . . . , . . 

: The numencalCGCcntmon forcadnur in./ gt shal be by:

,. ' . . , .

(O.7"9\n)J...719) . 

. . . .: . . . . . . ' ' . . '. ' . . . 

:(1.A) The n ercat cMC crteron for dnuI in pgIshaube givolby:

., . . , .

. : eCI1JI66(J))-3.94) 

, , . ,.. . .

, The; numetcalCCC criterion for trvalent Ctuomjum in,ug/ ShaU be .gvenby,

. . . . '

. (0.8lrodn))+O.6848)

' . .. -" . . . . , , , . . . . . . . .

. rU.A) Th riumeri J CMCcritCroD for nlcl ii1pgfsbaJl begiv by:

. . . . '

819OIn(hnes))+3.72J

. . .. 
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(II Tbe nwnerca cee criterion for coppe in pg/L shall be given by:
Ii (O.

85S(lndan-U02)) 

(II J Th numercal CMC crteon for copper in pg/ shl be given by:

. ,

(l9422(/)I-J.100) 

. .

The numercal ecc crteron for lead in 

pg/ 

shaD' be given by:

, e
(I .230!WbanJaesd)-- 

. .

(t .A J The numcal CMC crteon for.lea in p€lL shall be given by:. e .l(l))-I.400)

Tbe numerca cee crteron' for niel in 

pg 

given by:
' . e 84cJ)Ji.oI!) .

. ., .

tV.A J. The Ump.rca CMC citeoo for nick-d, :n ,u 1L sh:dl be g:VCi.by:
4 . 

' . .

. etOMiiln))+USJ 

. '

(V . The numer CMC ain for silver in pg/ shan be given by:

, .

. e
(I.72OO ))-690) .

. .. .

. (VDJ The numercal eee criterion for zinc in JLgfL shall be giyen by:

. .

. e
(O.84J(

$))

i&4) .

IVV.A) 1b;ntme:c l CMC crteron for zic iri J.gfL shaJ) be. given by:

, '

' . e (O.S4(I))...lI84). .

. '

, & Hardnes in th uaons '( thugh (Vil.A) 'in Note 5 above shail be.me3 
gi ofCaciwnCarnate(CaC03)' Tbeminimum harooessatlowed for us in thoe

eqations shall not be les than 25 mg/I. as .Ca:C0 . eVen if the actual ambient 

Iess thm SmgI ,as caCO,1 The maxmlun hardne$ value aIJowed for use in thSe
. equanons shall not exceed 40 m as Caco , even if the actual ambient 

greaer th 4P mWLas CaCO). .
: -1 trtCtaCOtiriuC? sQmcertion (CCC) for TotalAmonia:

. -. . , '

(a),

. ". . . .. '. .

ThCCC rite for 8ijonia (in mg NIL) (i)shail b th durt (30

y . , . " ,

averecOncemrtion for total ammonia: romputed fora des.OowSpifed'
, Subsec0n 1105,5; and (it) s11all accomu for th influene oflhe pH 8Id 
tempetu as shown in Table 2b an Table 2c. 1Jbighest four (4) ayaverage

. With 'the thiry (3Q).QaY peod sball lol.extee 2;5 times th cee.

, . .. ,.

(b)

. .

The CCc: crilenOtlin Table 2b for the perod March fsttbugb1W1e 30th waS .

calCulated using the ioUowing forr i3, winch shaH be used to G.1c 1a:e nristed
'Values:CCC = ((O.0577/(I+I0 68S-p)) + (2.4'87/(J+10PH' )HX M1(2.85. L45

963i
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(c)

X I (f x j. where MI indicat the Jesser of the tWQ values (1. , 1.45 X
.oX(2'D 

searte by a comma"

The CCC Crteronm Table 2c for the period July 1St thugh Febru 28/29th
wa cacufa using me foJiowiog foimul wbich sbaJ) be us to cacuate
unisted vales: CCC := ((0.05?7/(l+107,68H

)) + 

87/(1 + H)IH j)) X 11.45
, IO

.f X 
.I, whe MA intes the gr ter of the two vaueS (T.7)

sear by a 

Table 2JJ. Total Amonia fm millgrro of Niten per lit ) CCC crteron for varoUs pH
an teperres for Mar 1st thug June 30:

Temperature (OC)

PH- 14, ZS'
6.50 . 6. . 6, 5.33 2.80 2.46

6;57, C:'7. 5.25' 61. 13, ;l.'!S:

.., 

6.70 44' 6A4 52. 3.42 00 , 2.6.
80' 6.29 6.29 4.42 - 3.

- '

2.64
6.90 5.56 4.30 2.92 2.$7 2.2,

5.91 537 2.82 2A8 18,
08 ' 2. U8' . 2,

7.20 5.39 539 2.57 1.99
1.30

. '

06. 13. 2.42 87.
7.40 73, 3.49 3:. 1.83
7.5 :3.49 2.G8 L$3 );61

-60 2;10 1.90 1.67 1.47
3.58 S8. 325 2.21 1.71 1 .50 1.32,

1.96 1.73 1.52 1.33 1.7'
7.90 80, 2.80 2.54 224 1.96. 1.73 1.52 1.33 1.17' L63.

2.43 2.43. 2.21 1.94 . 1.71 1.50 1.32 L16 1.02 8.9.7

8.10 10, 1.91" . 1:68 1.47 1.29 1.4 1.00 879 713
1.79 1.63.

. .

1.43, 1.16 1.11 9,73 855. 752 561
. 8.30: J:52 1.52 L39 , L22. 07. 941 827 727 639. 562

8.40 129 29' 1.7 L03 t).906 796 700 01615. 541 0.475'
, 8.50 , 1.09. 0.990 870 765" 672 0.591 0520 0.457' 0.401'

0.920 0;920 83Q 735 646 0:568 499 0.439 386 3.39
778 778 707 622 .0.547 0.480 0.422, 0371 0326 0.287

80 .0.661 661 601 P.528 0.464 OA08 0.359 0.315 277 .0.208
565 0.565 513 451" 0397 0.349 0306 0.269 237 08.

486 0.486 442 389 0342, 0300 264 232 204 179,

, ,
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Table 2c. Tqtal Ammonia (in miligrs ofNjtrgen per liter) CO;; crteo for various
pH and temperatus or July lstthro ebruar28t9th: 

Temperature (o
0-7 15* 16*

6.50 10. 10.1 . 9.51 8.92 836 735 89' 

6.60 10. 937 . 8. .24 72,4 636
10. 9.20' lW8 7.58 66' . 6.2'
10.2 8.42 90 ' 7. 6.94 6.51 5:72
9.93 9.31 7.20 6.33 5.93 S:S6

8.43 7.41 6.52 6.11 - 537
920 11. 6.2 86 15 .

8.20 7.21 6.34 94. 5.57. 22.
7..0 7.25 . (i79 6.37 5.25 . 4.

- 7. 7.21 . 6 6.33, 5.57 5.22 59 , 4.3'0

,",

7.50 . 6 '6.2 5A8 423
5.67. 5.32 68. 438 3.85

S.4S 4.49 4.21 25.
17' 4.54 4.26 74. 3.51 3.29

7.90 99, ' 3. 3.51. 2.54
00. 3.47 3.26 2.52 2.21

3.41 3J9 99. 2.81 63 ' 247 231 2;03. 1.91
2.9 l' 2:73 2.56, 2.4 25 ' . 2.11" 1.98 1.85 l.74, , L63

8.30 .2A7. 204 1.79. 1.68 1.58, 1.48- - 1.39
8.40 69 ' 1.9.6

),,

1.13, L62 1.52 . ).42 1.33 1.2 1.17
8.50 1.77 1.66. 1.46 1:31 1.28' 1.20 1.13 1.06 99Q

L49 1;40 1.31 1.23' LIS LOS 951 0:892 836
1.26 1.18 1.11 1.04 976 915' 85& 805 754 707
1.07. 1.01 944 0;885 829 718 729 641 601

.8.90 917 860 806 756 709 664 623.' 584 0548 513'
790 740 651 610' 0572 536 503 0.411 -0442

At. Cat above, the criteron for July 1st throu h Februar 28thlth is thesa
.rhe crteron for March lsi though June 30t. ,

. .

. 8 Critera M wl1eocetration (CMC) for T ot;U huortia: 

. .

(a)

. ' " ': . ' , - "

, The CMC criteron tor tota) 1i11onia (in'mg NIL) (i) shall bethe Oru (l).hoUr
averagecoen1ration for total amma,computed for a design flow spified in 
subsection) 105.5; and (ii)shall account for the infuen of the pH as shown in
Table 2d. 

. .

(b) MCCr1erion was calculated using the fonawing fonnula, which stan be
Used to calculate unlisted values: CMC = ftOAll/(1+10u04-pH

)) + t58.4/(1+ IOpH., i J- 
9633
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. Table 2d. Total Ammonia (in milligr of Nitrgen per liter) CMC crterion for various
pH:

CMC pIt CMC CMC CMC
6.50 48. 720 29.5 10. &60

46. 26.2 '
44. 23. 1.84
42. 19. 820 1.56

6.90 39.1 17. 71' 1.32
00, 36. 14. 8..0
10' 32. i2.1 8.50 3.20

, Table3 .

Constituent CAS Cri ria for C1a
Number

CCC cMC
Day . I-Hour Day

organics.(ugl) AV2 Avg AV1!

Acrlein 10702'8 10. 290
Acronitrle 107131 700. 025
Aldr 309002 OO50
Benne 7J 432 1000 SLO
Cmn.TenpJoiide . 56235 fOO . 1.
Chloroe 51'149 . 0.003 204 06081.
Chornat be (exccP DH :25.

Chorobee 108907 1600
bicfirobene 95501 200 BOO

I ,3-Dichorobene 541'731 200 960
4-Dicboioenne

' - .

) 0Q4, 200, 190
Hexacborobenene 118741 0029.

, . Pentacblorbenzene . 6OS93S j.5,
1 j2,4 hJoiben

' ,

95943 L.1 '
1,2;4- Tnchorobeene 12()821

ChJorinated ethe$
2-'Dich1oroeane 1 07()62 ' 37.

. Hexachoroethane' 67721 . 3.

1 t 1.2 2': T etroioethane 79345 .40
1.2 ':Tricloroetane 79005 . 1 6. c '

Chlorinated nab lene
Chloronaphtha1 91587 200. 1600

Chlorinated Phenols
Chloropbenol 95578 100 150

9634
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Constituent Critera for Clas$

Number n2-

CCC CMC.
4-pay I-Hour 30-Day

Organics (pgI) AVl! Av.e Ava.
4-Dich1or.OpbeQl 120832. 290.

Pentach!pbel 87865 . m fI),
4,5 TrichJ heriol 95954 360'
4 6. TricborohenoI . 88062 lA,c '

auoroaR-y ether 100
Bis(2-ChJoroeyl)Ether 11 J 053,
Brs(Z-CblrosopropyI)Ether 08601 65,000
BislChoromethyl)Eer 542881 009

Dichorobendie 91941 t: lit 028A.
Dichloroetyleres 1000

Dichoroetylene 75354

..---

lOO.
1,2-Tra-DichIorothyJene ' . 156605 : 10 OOO'

l,2-DichloroPIane 78875 . ;lOO 15;c
DichorOpropenes 400

1,3-Dichoropropene 542756'
Dieldr 60571 024 OO54
1.4-DimetywheuoJ' 105679 200 850

Ditiotoluene 121142 . 3.

Dioxin (2 3 7"8- TCDD). 1746016' 000051;(; ,.. 'I ,.

. I , Dipbenylvdre 122667 . 0.20,
Endosufan 056

Alnba.EnQosl,1fan 959988 0.2
Bet.Eodosulfn 33213659 056

EndosuIfan sulfate 1031078
Endrn 72208 036 086 P60

aldehvd ' 7421934 0.36
Etbylberen J 00414. 100,
HaJomethes 1000

Bromoform 75252 ' 140

. Chorofonn 67663 300' 470.
Cbloodjbromoetanc 124481 . B. e .

Dicbf6robromomethane 75274 17.

.. 

Methyl BrQ ;ide 74839 1,s00'
Metyl Chloride 74873,
Methylene chloride 75092 , ,590

Heptachlor ' 7648 . 0.0038 OO079;C:
HePtachlor epoxide 024Sj 0038 0;52 0039;e
H exacbJoz:obutadiene, . 87683 . 18.

, '
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Constimen CAS Criteria for Classes
Number

ccc CIc
Day I-Hour 30-Day

Orauic fJglL) Ave, Ava Ave'.
Hexorolohee

. .

atpha-BHC 319846 . O.009
beta-BHC 319857 OI1;e
ama-J3HC (Ldane) 58899

, .

1.8
Hexacb9rolopcntadien 77474 0.5 100
Tsborne . 78591 100 960,
Mangaese 743995 100
MethoxyCblor 724
Mirex. 2385855 001
Napthate

- .

9J203 600

- -

N"rtobeniene 98953 100 690
Nitrphels'

' .

Metyl4 6- Dintrhenol 534521 280
2,4-D'iritrophenol 51285 5.300 .
Dintrphenols 25550587 5.300 .

NitrosaxioeS 600 ' 1.24
N-NitrosodibUfyamne . 924 I 63 

' .

0.2
Nitrosodietylame 55185 1.24

sOiJ Ylamme 62759,
. N-N1trsodj..PrPYamne ,621647

, '

SI.
, . N,.Nitrosodiphenylne 86306 0;c

N,:Nu-o,PYtolidine 930552 34,
. Orocblorides

404' DDD 72548 001.

,(.

OO03 ) ,
DDE 72559 001, OO21

. 4 DDT. 50293. 001 1.1 oo22
: Ofl anophoSphates

GutbiOQ . 86500
Malifion 121755
PaTion . 5638 013 .0.065

Phenl 108952 700
Phthalate esters 100

, Bis(2-EthyJh Phthlate 1118l'
, Butyzy Phthate. 85687 I ,900

DiethylPhthfllate 8462
, Dim lhyl Phthalate 131113 . 1 IOO

ButYl Phthaiate , 84742 . 4,500
Po )ycn)orinated. biphenyls 4 . 0,0)41

j, 

. O.OOO,

. , , -
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. ," .

, Consttuent CAS Criteria for Classes
Number

CCC- CMC-
Day J ..Hour 30-J;y

OrgaDtcs (pgf) Ave Ave A V.f

Polynuclea armatc hydrocar
Acenapb .83329
Aceaphtby)ene, 208968
Ancee 120127
Bendie 92875 250 000
Beoola)Antb 56553 OlB,c

Be(a)Pyene 50328 018.
. . Ben(b)FItiorantbe 205992 'O;Ol

. ' , 

Bemo(k)Fluoranth 201089 0 18.

I;__

' '

218019

-- -- ,- '-.

018

" , . 

Dib(aJ) 53:r3 OfS,

. _

F1orathene, 206 400 140.
Fluorene

, -

86737 . 5,300

Indeno(i,2,3..d) Pyren 193395 018,
Pheanthene 85018
Pyre 129000 000

hJor y1ene 127184 800 3.3.
: Toluene' 108883 600 lSO 

Tox3Phtie 80013'$2 . OJ)OO2 008,

.: .

TribuiYJri(TT) 0.072 46.
Trichoroetbene 790 16 1000 30.
ViDl cloride 75014

Notes:

., "

.. For CQnstituentswjtbout..nwncrca criteria, stdads have' not developed at ths
t.e. Ho vever pernt wrter shaUadreitheS constituents in NPDES penit actions

, ,

Usng tie nartive tera fort
o,xi~ conwnedil1 thesewaler quality standards.

. ,

2th ietter"

'. '

arer tbCIa D Hum ith Crtera nutTerc value mea thattbe '

. ,

crteron is bard' oncageicftyof rlsideveJ. . .

. .. ' . .

3T1 e fonllias for caculatig tle 'c"n entrtioiIsofsubstticesindiCated above are 

follows;

, . , . . .

(1) . Th nu uerca CCCcrterion fOT pentachloroPhenol in pgiLshaUbe given by:

. ' ' . . . , '

. e(l.OO5()- I34)

' ,. . , . 

. (I.A) ThenwnericalCMCcrteron for pentachlorophenl in,uglLsh:ll be given by:

e (I.OO5(
? . ':.$69)

9637
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The polyclorinatedbiphenyts' (PCB) criteriOD: aplies to total PCBs (.e. , the SU()f aU

congener or aU isomer or homolog Of i\io7lor analyses.

nos

1105.1

".- .

1105.

. , , ' 

J i05J

, .

IMPLEMETATION M'D APPLlCAJILITY

. ,

Wher th dischare of pollutants inquantltes that prevent theatt 04 or

violate. the surac 'waer quality stda, th Diectormaygm a vaan
irm a water quality standar that is the bass of 9. water quity-bas effuent
limtion included in ;r National ponmat Di e Elimation Syseu 
(NDES) pet A water quality stndard vaan applies on to th pett
rees the varan and only to the pollutat or pollutants spifed in th

, - varane. A varance doe not afect. orrequire the Diror to inod. the
corresndig water quality stada fOT the watety as a w le. A varMC

, iny be gite only if the discarger justifY ever th (3) ye tbugha
pUblic heagprO that.atwng tbe water quaity stan is not feaible

. ,

us t.lea onr:(1) of the ij!low.lgCritons exis 

(a.) ' hTtrevable and ilTeversbJe oondition that pre\fent the attainent off,e
standards; , ' 

' .

(b) Th applicationof techDoIogysucient to atain the stadads is more
stngen th that reqed by sections 301(b) and 306 oftheFedera
Cie3 Water A 8n the app1ica n 'of the relogywould reslt 

, sUbsi ntiahnd widesread ?dverse ecnomi and. sOial impacts; or

Ore or more of the reons .speified m subseion. l! 0 1.3.

, '

(c)

... .

Tbe Director shaU not grl a V3riance.frm the water quality stnd if:

(a) Th variance wil relt in loss of.protection Jor eristinguse, or

(b) The penitte fails to make the de onstfarionsreui under SubsectiOn
HOS.1. 

' '. ' . . . , . , . . ' ' . '. - . . ' ' :

. Varance approve(l by the 'Diecor shall indude all paniit conditions neeed to .
ioplemc:t osep3rs of the varian sQ . apPtved. Th~ pennt cOnditionS 'sha. .
ataminim m.r quire: .

. . ' . . ' , . . .

(b)

. , '

(a)

. ' . '.. 

Compliance With an initial effent limitation that. at the tim the aran
granted. represents the. level ctentlyachievab Ie by the pemttee. and

that is no les strgent than tht achieved under the prevouspeit; 

. .

That reaable progres be made , towar attaining the water quaitY. .
standa. for tlit waterody as a v.i1ole thugh approprate CGooitioi's;

and

638
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(c) A provisiori' that allows the .pettng authty to reope an modify th
it bas upon any trennial water quality stda revsions to 

vanance.

. The Direcor shall establi an incorprate into th wae quity fication of

th ittee s discb pe a)lcondtions neeed to implem t th varce

. '

as deterined purant to ths. secon. A varance maybe renwed suj to th

reuiements 'Of ths s tion. A1 of anyreDCal3plication thepett 
shall amrn demonstetbt attg watei quality s is no fe0Je 

OD tbe reuireents of on t 105. 1. The peinee s appJj iQn stil also

cODtaiinformtlon concin the pennrtee coance with the coiliton
inrprated ino itS penit as pa of th prevous varance pur$uant to 

" '

setin. The Diector may deny renewal ofa varan if th petteedid not

, sUbsttively comply with the condtions of the preous varance.

II 05.4

. ., . , ,

1'1055 '

, .

' 'Je d ign flow o be used for esabling petlimtations for dischaes ( the .

, . 

DiStct waer shall be as'follows: 

. ' 

(a)

(d) ,

(e)

. The numercal crtera for. claSes A.. B, and C(CCC) as deiineate in .
subsecon 1104. , shal not apply at flows lessthan the avere seeoay 
(7 -day) low flow, wmcbhas a probability of ocur of once in te ( 10)

'year; .

(b) The numerca crtera faT dassC(CMC), as delineted in subsection
i I 04. , shal not apply at flows les than th avere one-&y (I -day) low

flow, which haaprobabWty of ocmr ce of once in ten (10) yes; 

For C3cigenic pojlutants undercIass D, as delineated in 'Subson
11 04. the design flow shall be the haonic mea flow. and rof

ncarcirtogercponutants under cJasD e design Oowshal1 be 

average drirtay (3o.ay) low flow, wIDch ha the probability of 
occuce of onee in fiv.e (S . The categorization of pOllutants to be

rcii1genit rnon c jnogent is shown \!derthe CJ D col\Dfor

Human Health Criteria;

. ' . , .

(e)

, .

ThenUer crtera for dSrty sballnot . appiy at ,flows greater tban
l()ng';t seaoo3tavere flQW;

. . ,, .. .

For cloropbylia" ~t:desjgnflowslial1 be the averge seaonal fio 'for

July 1 though September 30

. .

1105. Higbflowcondit1ons jntbe District of Cohmibiawaters are defined as follows:

9639
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(aJ For the Potomac River, th following conditions shall be consder a hi$hflow; 
(1) flow that may result due tQ 'a rainfaU with an averae intenty.

grter than 
tenthQf an iQro (02") pe hoUl for a peod of

one (1) hour in the porton of th Distct of ColUmbia contrbutOlY

to the. Potomac River, or 

. .

(ii) A flow equivalent to a thee hundrpet (300%) inea 
flow dunng a tWenty-four (24) hour perod. 

- .

For the Ancost.a River; the foJJo..ing condtions shal b consded a

- : .. 

(i) now tht mayret due to a rafat with an avergeit
. greater thli tW(r tl of anjn1t \O.2' J pe hoUr fer a peIod f . 
one (1) hour in the porto of th Dinct of Co!umba cOntUbutoI)
to the Ania River; or

' . . , ., ,

A flow equivalen to,

;j 

th hundre( pez(300%) incree 
flow durng a tweity four (24) hori period.

(c) ' . For Rock Crek and tributaries th foJIowig conditions shal be

. . 

. consider a high flow: 

, .. ,

(it)

A flow that may result due ,to a rai1f U with an average jntens 

, '

. greater th two-tenth of an in (0. ) pe,hourfor a peod of 

. .

one (1) hoW' in the porton of th DistcfofColumbia contn'btory
to Rode Creek, or 

(i)

. ., :, ,

(ii) Aflow equivaient t08 thehUndredpeent (300-') ite 
flow durg a 1wenty- r (24) bQw- perod. 

: (d)' . r other ,lrbutarestothe Potomac ardAn Sta Ri"erS a. flow,

: . ,

. equivaJenUo 8 five hun4red peent(500

) .

incree in flow durng a '
, twenty-four (24) hour period Shal be consdere a high flow. ..

. .

Theniictor y ailowmixing zones fo;' pou1t Ure dtscharesotpolJuttSon

' ' ' :

. a cae-by-cae baSs. where it is demonstrted thaI allowing a snal1 are impact' .

. : '

wiJ not idverdyaffect the waterbdy asa whol . The following conditic)ns Shan

; apply: . 

. . . . . .

fI05.1 '

(a)

. . . .' .

In tk nonri 1 waters. the. permissible SiZe oftbe mixing zoneshaU be,.
detem:ined by the abiJityofor.ganiSsto pass through. the mixitig zone
and the size of the receiving '\vat ody; . . 

9640
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. (c)

(bJ Mixing zones shaUbe fi frm discharged subtance tht will seufc to
for obectionable deosits; float to fonU W1ightly maes; or produce
objectionable coJor, odor; or turbidity;

(d)

A mixin ZOnt;or two (2) or more miing ne, shal nol fonn a baer
to the movemen of aquatic fie, nor_cause gnficat adv im 

. aquatic life in shallow are that see as a nurer 
The concetrion of bstce in the miing zone shall not be lel 
pasng orga as deter by tbe-approriate EP A met;

(e) Mixg zones shall be postioned in a maner tht prOvides the 
protecion to aquatic tife and the deSgnated es ofthewater 

: (f) ..' Within the esry crs.ect1ujJ;: -;.ea iXC picn 4' a n: rigi'j( 
. sh not exce ten pecen (1 O%)oftbe numercava of 

. Cross setional ar of th waeray, an the with of th miing 

. shall not occy more th one thrd (113) oCtie width oftbcwatelWY;

(g)

Within tbe esua' mixig zones may move with the preailin hydrauc
, and meteQrol ,gCa1- conditions; , 

, (b) . , TIefiumercalstadards for Crtera COntiuous Conc.entration(CCC) iD

SUbsecton 1104. must be meta! the ede,ofthe mixing zone and 
therefore the CMC crtera will be me within some poI:ions of the mixig
zone; 

(i)

(j)

. The mixig zone shall b inplcmeQtcd in accordance with the EPA
ical Support'Document for Watr QualitY-Based Toxics Control.

EPA.:S05- 90-O1, Marh 1991; and. 

, .

. The mix g,Zne sbaIJ be approved by the Direcor. ,

. .. ' 

. Any pmt iSSledpUruanuosedor 7 ftbe Water poJiution Contt1 Act of '
1984 (D.C. Offcial COde 8.1 03 06) sJiall based on the desjgted US ard ,
other 'provisions of the Water qualitysuindas.

. '

, 1105.8. ,

. -

\lJen the DirectoI' r6qui a new ,"J terqualitystandar-b$ed effuent liitation .
ma di hargepenit thepeJ1ujtteeshallliavenomorethan tbree(3)yea to 
a.cbievecomptianeewjth IDe limItation, unJes e perittee can demonst that 

longer complianeeperiod is wammted AeoinJiancc sChedul sballbe
, jnc uded intheJ)emt. .

1105.

) 105. 1 0

. .

The numerical crtera fordisso' cadmiwn, hexavale))t chromium , trivalent

9641
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1106 '

: IJ06.

. .- .,..,

. )) 062

11063

, ," . " :. '. .

chromiwn, coppe, lead, nickel, siiver..and zinc. shall be caculatt: by multilyig
critea for thes s as ified in Table 2 of substion 1104.8 by the

EP A Converion Factor spifed in Ap B of the EP A National
Recmmened Wale itv Criceria: 2002 EP A-822-R-Q-07, Noveber
2002. Ths coverion is iroo beus the numerca value$ for th metals
in Table2 of ths Chter Were establishC for total reverle met but 
beg us for diolved metls. 

. SIT-5PEaFC STANDARS

If reue the Diror may allow a pern to conducf a sitesp ifc stdy to
change the numerca critera when at leat one (I) of the foUaw ,cQnditiOn

oo:

-(a) . . Th spies OJ; endang ed speS at the site are mor or les senitive
than thoSe included m: nationai' cr:era uato Set or 

(b)

. . 

Physc3 or chemical chaerics of the siCe alter tbe biologica
avlabilty or toxicity of the cheical. .

, .

If the crtea in subsection 1104.8 ar found to be unuitable for-the Distrct
water based upon the conditions described, in subsecon 1106. , when reuesteto do so. the Dirtor may adopt site-spific crtera for Clas C waters, ex
for me an selenium, or for Class D water. only when a site-specific stynesjta

, .

When reuested to do so, bas upn th conditions deScrbed in subseon, 
I 106.1 and. if wanant cd the Dire(jor shall allow site-specific studies to generte

. Scentific infonnation regg: 

, . , ,

(a) The W tCrEffecRatio for metals sPifc to the . Distrct wate;

The sesitivitieS of tht: aquati organsm prevalent iI1,theDistrct;(b)

. .. . 

(c) . The toxicity Qtchei s to the fish In the Di$d water and l'e1u heath' efects;, and, 

. , . . .. .

(d)

. '

. Any othe comPelling factrs that merit coitderation for changig the
numerca standars in subsecion 1 i04.

A peron or persOos.planjrg to cOnduct asite-specificstudyshal submit a 
leteplaOof to th Dire or'forapproval . ;!d sit ecjfic study.

,snaUbe Camed out only afferthe Direcor approves thestndy in '.vriting. sU ect (0-

Ihe requirements set fonh in- ths section. ,

9642
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1106.

1106.

, ... . .

. '1106 7 .

, , . -' .

Th Direor shan prvjd advance notice to alt-dischae peittee and

aplicats for discargepennilS pror to the initiatton of any site-specific study.

AU site-pemc studies and adoption of sjte-spiflC critena-shal be bject 10 the

" followig reun-ementS:,

(a) Once e Dirtor has apprved th st. it sbaU be coluded in . 
accorance with the approved plan; 

(b) A peon "or persns conducng a site.specific study subjec to tmion.
t 1 06 shall submit to th Dirtor fOr reew an pral al daa.
ana. finding re and oth nformation the Diretor dees
nesar 

(c) . The .Dirtor shall se reew of the . findis ofthe sire-Spfic stdies

. and oth xelevant infonnation by the public, a$ well asPy apriate 

. . 

locl an fedem govenent agencies aod consder ibir Ooi1em ore .

" "

adoping any less stringent site-specfic criteron bas on the fi S; an. 

' '

(d) If (be tudy concludes that a more stringent crteron is needed for QaSs C
or D waerstb provided in subsection 1104. then th Dirocor shall
modify the standars to refleit the more stgent leve ofpro tion.

" "

.If a stdy is conductec o' deteine the Water Effei:t R tio (WE) for mels and ,

e Crtera are In tbe: diSsolved for the WERmust be b3$ed on the diSslved 
fictiori oftbe metals. If the study is conducted to deterine the WE formels.

d .the crtera are in th total recoverble fo the Vv'ER mus be baed on the .
tota recveble frcton of the meta. IfWE are to bedcvJope, ,EPA. 
:gtidanceliltermGUidance en Deternaion and Use of Water Effect Ratios fOT
Metals. EP A 823-B-9 1; Februaty 1994 , shall be usd andaia minmum, the
foJlowiB "Condjtions haJJ be met UJ:J 5 :be DirCt.,,T 3ppro es" deviation or

" '

altere metod:

. .

(a).

, ,

Jfa dYconclud at an c:isiiJgcitero is not Stringent

. -

, enough, then the crteronslal1 be made morestrngerit; .
"r"

, ,. . .'

(b), ' . At leittWo (2) sefitiveindica(Or species, a fi5h dat lea on (l)
. invmebtate sball be used to detemine toxicity in1abratozy water and

. ' water coHected from the site; 

(c). .

. .

l'e LCso in the laborator water must becoInparable to the . LCso data

. develop by EPA;

. '

(d) Water s;"ripJes coJle;cted nom the site shaH Qe reresentative of crtical

9643
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low flow. A minimum of eight (8) samples pe locfion Pe sean shalf
be evauaed; 

(e) Samles sba be menal th edg f the mixing zone unes'multip1e
discJu involved At lest one (1) saple shl be reonably well .

, mixed with the flow of the reciving water, or the saple hall be well
out$de .theregwatolY mixing zone;, 

(f) LaboOlywat sball be same as the water use by EP A and aduste fot
site water charercs and hardn;

The trce meal shall be added in the form of a bighy soluble inrgacsat; 
(h) , The cberi 1 and physic chcteriticsbotb dislved and total

recva- Je meta! cocCD aI:. !1q,n .afuit

. "

solids Oranic n, ieftu "ad spific met binclg li
(where:k:ownto be importt), and an otJterwaterquatycb8rstic
tht afec bioavailability and to city oftbe 'Water should be monitore
durng the toxicity tes;. ' 

(i) A WE th is large or that is based on highly \'3able teS may be
reeced

. .

(1) ' . The WE' shaU be the geometri mearlofthatwo (2) SpeCie i apd-

. Ad cbemicabioch ical biologica, and other appropriate spall
be conducted using EP A-approved met bods; .

If a sHe-spific study is conduct to deterine the QasD Human Heath
Critera and related huian heatheffects at a minum the study snall
incozrate the followingiriformauon: 

. . 

1 i06.

. (a) . Bioconcentition factors of the substanceS in tb Com.only consoo fish:in the Distrct; 

' .

(b)' ' PeTce t lipids in thecori)(n ly t1nmOOfishiri theDlstrct;md .

, ' 

. (c) . fuonnation rerdig theconsumption bythepubJic offlshcaught fTori.
the Distct waters. 

U06. The deten1ination of substcori 1106_8 (a) and (b) ShaD be lladeusirig EPA
approv methods- 

. .

II 06.1 0 The criteria, based upon a site.;specific study and informatioil coUecedthrough

964.
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the stdy, shall be calculated using relations deVeloped by EP A Technca SUPpO

Document for Water Qualitv-Based Taxies Contrt EP A-505- 9&OOl , Marh
1991, minus th compnent forrlrinkng water. as follows: -

(a) r nonclldnogen:

NEW CR (R x WTJI(FG x L x PM x BCF)

where RI is the reference dose frm the EPA f,tegated Risk omuon
System (I) databas, WI is seventy (70) kilogr, FC is th. daly fish
consumption by the eJsed population in kiJogr pe day. t. is th rao 

- of lipid fion of fi tisste consme to th perent (3%), FM is th.
. foo chai multiplier and CF is the bioconctration fator for fish with

th pC t(3%) lipid. ' .

(bJ For Cac;nog

NE CR =fRL'x \vr(q ( L x PM x BCF) ,

wber WT. Fe, L. PM an BCF are as state above; RLis 10
-6 and q 1 . is

the cafinogemc poten faclor &om the EP A IR database. 

. .

11 06:1 If theefuent liintatj for a metl in a dischare peit is speifed as "tOtl

' .

reverble", and the crteron for it in subsection 1104 8 IS specifed as

dissolved . eitberofthe following tWo (2) approaches based oh The Metals

Tralator. Guidace for CalcuJatine: a T ataJ Recverble Perit Limit Fram a

Dissolved Crier(jn EPA- B-96-O7,. June 1996 may be used. 'subject to prior
revIew arid approval by the Director. .

. ', .

. (a) . The crteron may be used as lotal recoverble for .the pmp .of

esbJishin effuent limitations; or.

. ,

'Asj e-:specfic ratio betWeen the dissolved and total recoverabiemetaimay.
, be develope by s)'tematic: Inonitonng and analySis .of theem t ao of
the recving water at the edge .of the mixing zone dung that . .

' , .

refiectli ennmenta conditionsupOn whicb thepefit\v dd.

This ratio shan jn Jporate consideralions\o avoid toxicity to aquatiC; 

. organismsUom deposition to the sediment outsde of the nmingz.one.

The ratio of dissolved to 101'al recoverble metal Shan thimbe use to . 
detemtine metata' recoverable effuent Jinlits bas on the disslved, metal crter.oD. 

. '

(b)

" -. .. . . ... . . . ,. ' 

Tbeb reCtor maytstablishadditional requiernents far adopting site..spific.
water quality standards.

. .

1106.12 '
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11582

11583

, . . '

0 1158;4

1158.5

1199

1199 .i

.. ,, '

Section 1158 is meoded to red as fonows:

ENORCEMENT

Ths chater sbabe enor pUruat to the Wate Poilution Contrl Act of
1984 aicned;effecveM h 16. i985 (D.C. Law S-188; C. Offcial Code

103.15. 8-103_16. and 8- 17). and th Wate Pol1lluonEnOJent
Reguatns, (21 DCMChapte22)

Ali labor examns of samples cotJeCed to de enin complia with
thes waer qu sts' shal1 be peioned in accOre the prOur 
approved by th Unte States Env;rmnenta Protecon Ag cy. 
Au field Ys an meaements of water to deterine compliance with the'
water quatystar sbl be conducted in JCCrdance withs proceur .

. . 

spifedbytheDir.. 

. -

Nothing in these water qitauty standar $muJ tr int ret as al1 iati any.

discharger ftommein mote strgeJ1t water quality staard ()f dowgradient
jursdictOn. . 

. ' . . . .' .

Primar cotact receation shall be prohibited . in the Potomac and Anacstia 
River and'RockCreekunfil such tjme as thettandars bsecon 1104.8 for
Qas A beeficial use ar cosistently maintained. 

" -

Section 1199 is amended to readas follows

DEFITIONS

When used In d.is c:aper, thefoliowing tciss U havetbe meain asribe:.

/\c..te to?:ic- tbe tOnctrtion of asuQsnce tbads letba1 tofi,ft perct (50%) 
ofthe teS Organis withn -sjx (96) ho al refelTed to as.me LC50

. .

Advers tural pditl Ds- an unanticipated, atura1 dis ot' ()il
natu phenomenon of an 'cxceptiona mevitabic an iresistible charter, the

. '

effects ofwhiCb could not bav been picentedoravojded by.the eXercise Ofdue 
care or foreight.

' . . . . ' .' ' . . .

Ambjt ( -those condiiionsexistingbeforeor \Istream ofa source or inidence
of Uution.

" , . . , .. ' " ", . ' , ' ", -

Aoadromous f h - fish that. spend m st oflheir JiVfS in saltwater but migrte
inlo fihwater tnlmtaries to spa\11J. 
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- Aquatic Life - aU anal an plant life including b1.t not limited t.o, roted!
und ater gres foun iri the Distct water.

Backgrouud water quality - the levels .of chmi physcal. biologica, 

raalogical constituts .or parameter in th watupgrdieo.of a faclity, .
practce; .or activity and whic have nat bee afeced by that faclit. pra .or 'activity. 
Bes management practices (BMPs) - scedUl .of actvities pr.ohibition a(
praces mantenanceproedures and ather nit practces t.o prtot
reccthe discar .of pollutats tQ the ter of the Dirict B also include ,
practce found to be the most effecve an prctca mea .of preventi aT

. . teducing pomt and non-pomt source pOllution to.T\We1s tht arecOmpati"ble with

water quality gaals. '

. : Contamination an iipainent .of water qualtY by b)()iogc8 chenca

. .. p

ic. .or raologi materals which Jower th ylater qualtY t.o de that
crates a potentialbaz ia tbe enVironmt .or public hea .or interer with 

desgnated us. 

. , . ., "

Criteria - any of the . grOU afphysicaI

, .

Chical, biological and radiolocal

. '

water quality pareter sn the assocated :numer c(nc;entrti ns or leels 

. ..

' that composetb numcal standards of the water atity standards an f!at.

, : .

efi a compnent of th.e qUality of water nee ror a dej ated US

. CCc or Criteria Continu . Concettratian' . fh bigheSt concentrtion ot 

pollant t6 which aquatic life' can be expOsed for an eXended peod of tie '
(fou-da.y (4-day) averge) without deJ terous ects at a frequen that d.oes not
cCe moretba9nce ever th (3) ye. 

, CMC ,or Critena MaXimum Co eRt,.tion - tlt higbescoc.-m:!cdol1 of a
; pollyi8ntowl:rc aquaiic licca, be exposed for a short peroq:oftime (? e-bur

. ,

(l-oow-)average) wi houtdeleterouseffects ata , uenCy tht doe na(exte' .
n1orth onceeverthee(3)y ars. .

. , ' . , .

" C bsumptioD of.FIh aDd Sbellfish fhe hUran :ingeStionOffisb d !thenfish

. . 

thatare not hemcalJy- contaminated at aJevel that wiUcause a sigi1icant:. '
adverse health impact ughtft the Disct sv.ter

. ' . ' '

. Currenf use" thc e .Lltat is generally and Usually atine b upontbe:w8tei .
quality iri th wateJdy.

. '. .

. Departent - the Deparm tofHealth, or .1succ r agency. .

9b47
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DeSated -.se - tlle use spifed fOt th watey in these \OateJ qualityst: whefter or not theY ar being attained.

DirectOr - the Director of the Dep en4 or his oc her desi

. EaTly waring value - a cocetrtin that is a penntage of or praal
4uatan limit, for a ,ground water quality Crtern or enorent'Stada 

EPA - UnitCd Stales Envinmental Protection Agency-

Enforcemet standard . th vaue asigned to a contamnat for the pwpse of
regating anaetivjty. which may be th sa as tbe crteron for tbat

. coaqt.

, - . '

Exiting use - the u. eacta1tyattinedit1!he "I.r temodyon or affer NJ)" be 2&
1'75.

. .. .

FedenJpeaQ Water Act. th Federl WaterPollutioD trolAc approved

Ocobe I972(86Stat. 816;33 U.s.C. J;251 et seq. as amende

. Ground water. underground water. excluding water in pipes. t and other

totaier created or set up, by pele, . 
, Hanion5c 'rQeaJJfl . the humber of dailX flow asUrements divided' by e .
sum ofthe proCaIs of the flowS. It is the recprocl arlhe mean or the
reiprocas. ,

. . . '

Ingh quali waters- waters of a quality that is better than nee to pro
fishable andswimmabI Steas.

. '

Landfill- a dispsa facility or p:u1Jf a facility at whichsoiid w is .

. p

.aentl)' placedm oronlandand whi h is not a JCindspea;lmg (t/c.i1iry.

iaild pre diDg dispo dJiQ afa.Jjty1hataPjieSslud e or oth sofid .
WaCs onto the bind orinColprates solid waste in the roil surace at grter tba
veg iiVe utliiation ard' il coridiooei$lmmobilzanonrates. .

. . ' , .

L(:or I tbal cODc i-atioD "" the uiriercal' limit or con.cetrarioilofa tes '
materal mixed in ,\Vater hat is letal IQ fifty t (50%) of theaqu ric, .

organ exposed to th (es n:3tenaI fora Peod of ninety-:six (96) hourS.

. ' .. . .

. Uador lfading : l ntityof apoUutatin a given period of time.

964.8
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Mixjng zon ,. a limited area or a vol:wne of water where intial dilution ora) 
dischare takes place and' \..here numercal water quality criteria may be exce
but acute toxic conditions are prevented from ocurng.

. . ' . - '

: MPN:- a statiticaUy derved estitte of the " st Probablel\ be of baC ria
cOlon ina volume of one hunred niUiJite (100 mL) water Sale. 
N3tTativecriteria - a coDdition that sho ld not be attne in a spific medium .
to matain a given desgiated us and that i genQ"UyexpIc in 6: fiom"
fOODt

; , . .. - . '

Na"igatioil- the deSignate use for cerain Distct ",liter: Ths deSgnaton'
, applies to water tht are subjec to the ebb and' flow o(the tides. or water that

. , are Pr t1y used may have bee used or may be used for shppin .. trvel. and
rttionof inteta or fQrdgn -:cw_ eI'Ct b el'

' .. - 

Non point ,source" an sour from i-itich pollutats Of' l!ay be dis ed .

othenhan apoiill soUre. '

: . ' . " .. ., .

Num rica crteria - the ma"."UnUm biel of a cOntaminan 01" the minum' leel '
. C!f a cOJ1tituent. or the acCtable ra8e of a parmetC- in wate to mantan a

giVeD de$ignateduse. ,

. ' , "

" . . , w

' . ' .. .

Pemut.or, Penmfted., a wrtten authoriation iSS\ed or ceed heDi tor

. ' 

Und~pertent Ja'1saD regulations for aD aCtivitY. facmty. tity (0 discharge
store.',ordispse of matCra1sorwast

. ' ' ' ' . . '. .

' Point ofcompJiance - the point or poi ts where th quaJity enorcement
stanar or criterion must not be xceeed.

. .. , " ", , . , . . ' ' ' , ; "."" , " '

Point SOUTct- any discre.te soure of quantifiable pollutarts, iilCludin a
mWJicipai treatment facility discharge, fesidet1li . cOl'4ei'ial c&' intUSalwaste

, .

schare. ,a combined' sewer overflo\\' ; or any discermble .cOOned. ani:discrete
oDveyace includingany,pipe, ditch. channel , tunnel, condUit, wen, discree,

. .,

. fiSse. (ontainer, rollig stock, or concentrated animal feeding OpetiollIT6m
whlchoontiuninants arc;orinaybedischaiged.

' ., ' . . , ' . , '" . , , .. '

Pollution - tbe,ma'iN'nade or man-induced alieration oftbecoomical, physical
. piological .. or radiological integty of water. .

. ". ., . " " . ' " '

Po.llut3Dt - any subStan thr may alter or intertere Wlththe: Tesoiationof

. Uijnten ceofthe chemica physicaL radjologj ls or biological integrty of the'
, water of the District incJudingdredged soil solid waste, incinerator resi t:e
sewage, garbage, sewage sludge, munitions, chelllical wastes hazardous wastes
:biologjcal materials, radoactive materials; heat , wrecked or (fiscaded quipm
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Surface waters - all riVeTS, lakes. pond wetlands, inland water, st. and all,
otlJeI water and water cour within the jursdction of the Distrct of Columbia.

. Tidal.ly influenced waters - suace wat within the Potomac River
. Anacosta River and al embayments and trbutares to these riveJ uner the
influence of tidal exchange 
Toxic subst:uice - any subs cc or combinaton of substance die and upn exposure, ingesn. inhlaon, or assimilation ioto any
organsm, eith ditly frm the envinment or indectly by inesti thugh
foo chains. maycau e death diseae. beavioralabnonnalities. ca. geetc
mutaion physological malfuctions (Inluding malfunctions in reroucon).
or.physical defonnities. in th onism or itsoifring. ' 

. ., ,

1Id' aiyT': - :i .asfit;1 methC'::!( !;,.t,tr.de1 net cb4IeS = ttend. ' i.n

tonta tieVels overtie. 
Water Effec Ratio or WER- the raio oftbe site water LCs value to the
laboratory waterLCso value. .

. Waters of the District or District waters - flowing and still bodi of water,
whether arficial or natul,whetb under8fund or on lad, so loog as in the
Distr t of Columbi but excludes water on private propert prevented uom '

" :reacbU& lmdergr9iwd. OT 1and itt;Co\l. anq also excludeS wat incl9s,
nectionor distrbution sytem. .

", etJand - a mar swamp. bog, or other ar perodicaly inundated by tides or
having saturatoo oil conditions fo prolonged perodsof(jme aoo capable of .
supprtng aquatic vegetation.

. .

Wiidlife - al) animal life whether mdigenous or migrtory regarless of life stage
iricluding, but notliJni(eJtO biros, anadromousa.,d sem.anaromous f'if:
sbellfish, an mamaJ induding senitive specks, tbtare fol,OO in or use the.
Distct waters. .

: . . ' ' ," ". '

, 11992.

. "

0 .

" - . . ' . .

Wher uSed in this et. (oI1o rjng ;ubrev. tioJisban ha etheJJeaiDg
Crbe: 

' , , , .. ,

CaCOJ

m .
mg/L
mg NIL

degres centigrde

Calcium Carnate
, Converion Facfor

me1er .
millgr peT liter

. ,

. milligrms of Nitiogen per liter
miliJit€f '
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, UNED STATES COURT OF APPEALS
FOR 'i DiSTRCT OF COLUMIA CICUI

Defendant-Appellees.

. ), )

No. 05-5015

FRDS OF TH EARTH,

Plainti.Appcllant,

ENoNMAL PRoTEON
AGENCY, ET AL'7

DECLTION OF THPMA M. HEY

1. My name is Thomas M. Hein. I ax the Tota Maximum Daiy Load

Ci'MDL" ) Prgram Manager for the Offce ofWaterheds;WateiPrtecti Pi\'ision

Region III of the U.S. Enviroental protecon Agency 
("EP A ). As TML Progr

" Manager. I have reonsibilty for coordinati the aprovalandestalisbrnent of

T'MLs in the stttS in Region IUblcludig tbe Distrct of Columbia. I m e ths

Declartion ;n support of the Appel1ee's Supplemental Brief OD Mootness. 
Ths

Dec\o is bas up"" tDy peon knwledge an inforOX obW by me in the

. course ormy dunes.

' .

z. In 20017 EP A apIOV'ed a TML for biocJ;emical oxygendemand (''BOD

TML'')discharges to the Anacostia River and its trbutares. The 
BOD TML was

developed by the Distrct of 
Columbia in compliance with th schedule set 

fort in the

Consent Decre entere in Kimn Park Civic Ass n. Friends of the Bar. and

, AnoSta. Watered Socic v. U.S. EnviromIumta\ Prtection A enc Case No.

:98CV007S8 (D. ). As par ofitsliproval. 'EP 
A found that the lAstc:t's BOD

!ML was,esta.blisbed at a level necessar to implernenHhethen.applicable 
Distct of 

Columbia water quality ' critera for dissolved 
oxygen ("DO" wbiC:hwet 5 mg/l miimum 

daily average, 5.0 mg/ onc-hour nrimom (MaTch - June)7 ard 0mg/1 one-hQunninimum (JulyFe1). 
3. In 2002. EPA established a TML for dischaes of total suded solids ("TSS

TML") to th AnacOstiaRiver and its trbutacs- The TSS TML wa established by EPA in

comlian e with the schedule set forth in the Conent Decreeenter jn 
Kineman Par

Civic Ass n .Friends of the Ea and A.costia. Waterhed Socie 

EnvinmentafProtectio'f A$!encv. Case No. l:9 CVOg758(D.1); ). TheTSS TML was

. established at a leVel nccessaty to 
implement theapplicabkDistrct of Columbia

native water

quality criterion for tubidity At that time, the District s water quality standards applicabl
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turbidity consistd solely 
of naxve crteon with no numerc . crtera. As par of 

th TSS

TML, EP A used data and anlysis deVeloped by it 
CheSpeake Bay Progr to identify an

approprate numerc endpoint of 1 
S rng! TSS to achieve the nautive tudity criteron.

. .

4. Subsequent to the establishment of the BOD and TSS 
TMLs, EP A approved

changes in the DiSct of Columbia water quality staar for DO and tubidity.

5. The now-app1icable tubidity water quaity 
stadard consist ofbotb the prevo

. nartive crteron and a numerc meat of"Sec depth" of 0. me for aU Class C

tidal wat including the AnacQsua River and soe or all of its trbutares. 52 D.C:Regjster at

9628 29 (to be codified at 21 D.C. Mun. Reg. Ch. 11, 
1104.8 (Table 1)). "Secchi depth"

. is a measemnt of water clarty defined as the mean depth of the point wher a weighted white

d.isk20 em in diameter disaeas from view.

6. The TSS TML .eStablished in .200Z does not take into acct the Secchi depth

measiIement that is noW -par of the 
wate qualit .svmda for turbidity.

ihe now-applicable wate qUaity crtea for DO consiss. of a sC"en-dy mea

8Vege of6.0mg and i taeouS minimum of 5.0 nigl for Febru 1 - May 31. and. a 30.

. day mea of mg. a s!=en y mea of 4;0 rng/l and an intataeous 1DniIum of 

. (4.3 tng/ at waer temeratuS greater 
1! 9degt CelsiUs in tiday inUuenced wate) fo 

June 1-JanuaI 31. 52 D.C. Register 962i. 9628-29 (Oct;28. 2005) (to be codilled af2t

C. Mun. :Regu\ tions Co.. 11, g1104 8 (Table 1). .

. 8. The now-applicable water quality 
criter for DO did not exist at the time

th EP A approved the :BOD TML.. 

. 9. BP as tbe permt issuin autority for the Dis ct ofCblurbja, would

use inormation in theseTMDLsas onefaeWaJinput
, for eXample, inormation they

. prvid as to 'relative allocaons, Crcal conditions. fiow, etc B(:ca.use the aplicable

. water quality standards subseqUently
wer changed EPA woold not b e water qwuity- .

bMed effuent limts for neW or re-issued permits direcly on the waste\oad anocationsin

these TSS and BOD TMLs. Instead, EP A woUld derve a new wuteload 
loca1ion or

utilize any other a.ppropriate method to set the .pennit 'lhts at a level necessar to

impleterit the .subsequentlyapproved water .quty stadards. and thE: TMLs would be

. subseql\ently revised to implement the new $iandards.
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10. Iftheae TMDLs were to be revised to a lev
l necessar to implement-

6sequently approved water qualty 
stada for DO and tubidity, EP A and/or the

Distrct of Columbia may nee to use a new or resed model and to gatet and analyze

any relevant d:1ta generated since the esablishment and approval of theS
TMDLs in

2001 and 2002. In addition, the tMLswQuld have to undergo an appropriate public

notice and coroment period. 
EP A estate that the process of rcsing these TMLs

would tae aproxiately eightee (18) months. 
Puuant to 28 U. C. 1746. J declare underpenaltyofpeIur that the foregoing

IS tre and corr. '
Executed on 

m 2 t (" l? -cOQ

Thotn M. Hen 
TML Prgr Maager 

a.te

. Wa:terPrtc onDivisi
S. Bnviromnenta PTteconAgecy

. Region m
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