ARGUED MARCH 2, 2006

No. 05-5015

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

- FRIENDS OF THE EARTH,

Plaintiff-Appellant,

V.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, ET AL.,

Defendant-Appellees,

and

DISTRICT OF COLUMBIA WATER AND SEWER AUTHORITY,

Intervenor-Defendant-Appellee.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SUPPLEMENTAL BRIEF FOR THE FEDERAL APPELLEES

OF COUNSEL:

JAMES CURTIN
Office of General Counsel
U.S. Environmental Protection Agency

Washington, D.C. 20004

STEFANIA SHAMET
Office of Regional Counsel

U.S. Environmental Protection Agency
Philadelphia, PA

GREER S. GOLDMAN

JOHN A. BRYSON

Attorneys, Department of Justice _
P.O. Box 23795, L.’Enfant Plaza Station
Washington. D.C. 20026

(202) 514-2740




UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT

"No. 05-5015

FRIENDS OF THE EARTH, Plaintiff-Appellant,
V.

“ENVIRONMENTAL PROTECTION AGENCY, ET AL., Defendant-Appellees.

APPELLEE EPA’S SUPPLEMENTAL BRIEF ON MOOTNESS

1. “EPA subrmts that changes to the District of Columbia’s water quality standards for dissolved

E : -oxygen (DO) and turbldlty render Appéllant’s challenge moot, and the appeal should be dlsmlssed In the

' alternatlve EPA requests that the Court remand the TMDLS to give EPA and the District an opportumty
* forevise them consistent with recently approved changes in the District’s water quality standards.
2. The challenged total maximum daily loads (TMDLs) were established in 2001 and 2002 to

R address impaired water quality because of failure to achieve the then-applicable water quality standards

B for DO and turbidity. Pursuant to 40 C.F.R. § 130.2(g)-(i), the TMDLs established wasteload allocations

- for point sources and load allocations for nonpoint sources that identify maximum amounts of

" bicchemical 6xygen demand (BOD) pollutants and total suspended solids (TSS) that can be discharged

% . into the Anacostia River and still achieve the DO and turbidity water quality standards. The BOD

N TMDL was designed to achieve the then-applicable water quality criteria of 5.0 mg/l minimum daily

: '-éver'ége and 5.0 rng/l one-hour minimum (March - June) and 4.0 mg/l one-hour minimum (July - -

o February) (JA 677-678) The TSS TMDL was designed to achieve the narrative cntenon for turb1d1ty,

: - .which EPA translated into a numerical endpoint concentration of “less than 15 mg/1” of TSS denved from

R sfudies of effects of TSS on aquatic vegetation (JA 747-749). EPA used this numerical endpoint TSS



‘;:oncentr‘aﬁon because the then-applicable District of Columbia turbidity standard consisted solely of a
narrative criterion and did not establish any numeric criteria (ibid.).

3. After the establishment of the TMDLs, the District of 'Columbié adopted, and EPA approved,
- new and revised ﬁumeri(: water quality criteria applicable to DO and turbidity. (Copy attached). See 40
| CFR_ § 131 .Zi(e) (a state’s water quality standard remains applicable for Clean Water Act purposes until_
EPA approves a change). “The Db criteria now reflect EPA’s recent guidance for protecting the
Chesapeake Bay and apply to all tidally influenced Class C waters, including the Anacostia and some or

" dll of its tributaries within thie District of Columbia. See 21 DCMR 1104.8, Table 1, Note 3. The DO

e critetia now set a limit of a seven-day mean average of 6.0 mg/l and instantaneous minimum of 5.0 mg/1

~ -for February 1 - May 31, and a 30-day mean of 5.5 mg/l, a seven-day mean of 4.0 mg/l and an

g ~ instantaneous minimum of 3.2 mg/l (4.3 mg/l at water temperaturés greater than 29 degrees Celsius in

o -+ tidally influenced waters) for June 1 - January 31. 52 D.C. Register 9621, 9628-29 (Oct. 28, 2005) (to be

-~ codified at 21 D.C. Mun. Regulations Ch. 11, § 1104.8 (Table 1)). The District’s water quality standards
' applicable to turbidity also now include a numeric measurement of the “Secchi Depth,” a measurement of

- . water clarity, and set a seasonal requirement for tidally influenced waters of 0.8 meters. 52 D.C. Register

4t 9628-29 (to be codified at 21 D:C: Mun. Reg. Ch. 11, § 1104.8 (Table 1)).

4. The wasteload allocations and load allocations in TMDLs are not self-cxecuting. Wasteload

-allocations for point soutces are implemented through NPDES permits issued pursuant to 33 U.S.C. §

"' 1342. EPA’s regulations provide that NPDES permits shall ensure that “[e]ffluent limits developed to

protect a narrative water quality criterion, a numeric water quality criterion, or -both, are consistent with -
‘the assummptions and requirements of any available wasteload allocation for the discharge prepared by the

State and approved by EPA pursuant to 40 C.F.R. 130.7 [the provision for establishing TMDLs].” 40



C.FE.R. § 122.44(d)(1)(vii)(B).! One “assumption” underlying a TMDL is that the TMDL is “established
at a level necessary to implement the applicable water quality standards.” 33 U.S.C.§ 1313(d)(1)(C).
" Like TMDLs, effluent limits in permits are designed to implement applicable water quality standards. 33
- U.S.C.§ 1311(b)(1)(C). As EPA has noted (JA 17, 43 FR 60665 (Dec. 28, 1978):
Since TMDLSs must be established at levels necessary to implement the applicable water quality
standards, any change in numerical criteria for pollutants contained in water quality standards will
impact the TMDLs calculated for such a pollutant. Therefore, TMDLs should be reviewed each
time the corresponding water quality standards are revised.
5. Because of the subsequently approved changes in the District’s standards for DO and

 turbidity, tl-le'assu'mp'tion that the BOD and TSS TMDLs at issue in this appeal are set at a level necessary

o implement the currently-applicable watér quality standard is no longer an operative assumption. In this = -~

' situation, 40 C.ER. § 122.44(d)(1)(vii)(B) applies as follows. EPA would expect to use factual
information from these TMDLs as inputs, for example, location of sources and loadings of pollutants.
However, in establishing water quality-based effluent limits in new or re-issued permits, EPA would

recognize that the underlying assur‘nbtion that the TMDLs are set at a level neccssary to implement the

L applicable water quality standards is riot operative; therefore, 40 C.F.R. 1}22.44((.1)(1)(vii)(B) does not

. ~feEquire EPA to derive permit limits consistent with the wasteload allocations in these TMDLSs. Rather
" than basing permit limits directly on the wasteload allocations in these TMDLs, EPA would derive a

* fiew wasteload allocation or utilize any other appropriate method to set the permit limits at a level

- ~ hecessary to implement the subsequently approved water quality standards, and the TMDLs would be

~ subsequently revised to implement the new standards.

' Loéd allocatioﬁs for nonpoint sources are implemented through voluntary and/or cobperative
approaches, and in some cases as required by State or local law. See Pronsolino v. Nastri, 291 F.3d 1123,
1126-27 (9* Cir. 2002). ' '




6. Article ITI of the Constitution limits the jurisdiction of the Federal courts to live cases and
controversies, and bars the Federal courts from issuing advisory opinions. A federal couﬁ does not have
- jurisdiction “to give opinions upon moot questiens or' abstract propositions, or to declare principles or
- .rules of law which cannot affect the matter-in iesue in the case before it.” Church of Scientology of

- California v. United States, 506 U.S. 9, 12 (1992); Mills v. Green, 159 U.S. 651, 653 (1895). A request

- for juclicia’l review of an action is moot if the action has no continuing adverse impact and the court

~ cannot grant effective relief. Southwestern Bell Tel. Co. v. FCC, 168 F.3d 1344, 1350 (D.C. Cir. 1999).

;Appellant’s claim of mjury is based upon Appellant’s assertion that the wasteload allocations in the -

TMDLs would be the basis for permit limits pursuant to 40 CF.R. 122. 44(d)(1)(v11)(B) and would be

- msufﬁment to unplement the water quahty standards (see pages 28 47 of Appellant’s Imtlal Bnef and

pages 16 - 24 of Appellant’s Reply Brief). Permit limits need to be as stringent as necessary to meet the
new water quality standards, independent of the wasteleads in the challengecl TMDLs (see 33 U.S.C.
§131 1{(b)(1)(C) and 40 C.F.R. §122.44(d)(1)(vii)(A)). Such wasteload allocations will not be translated
directly into permit limits without further analysis as to their suitability for implementing the newly
approved water quality standards. Therefore, a court order setting aside these TMDLSs will provide no
‘effec'tive relief to Appellant. Appellant’s challenge under the APA to the TMDLs is no lenger a live case
e'r centroversy and moots all issues that have been raised in that challenge. Those issues include the

challenge to the determmatlon that the TMDLs are des1gned to implement the currently apphcable water -

o quahty standards as well as Appellant s legal challenge to the agency’s interpretation of the statitory

- requ1re"rnent to set 2 “total maximum daily load.” When there is no longer a live case or controversy, the

Court may not decide the issues l'aised by the parties for to do so would violate the Article III prohibition



) | on issuing advisory opinions. Noﬁhwest Pipeline Corporation v. FERC, 863 F.2d 73, 76-77 (D.C. Cir.
.l1.9'88).2 Therefore, this case should be dismissed as moot.

| 7. 'In the event th;: Court decides that Appellant’s challenge to these TMDLs is not moot, EPA
tequests that, as an alternative to deciding the case on the merits, the Court remand the approval of the _

- '.B'OD TMDL and establishment of the TSS TMDL to EPA, without vacating them, so the TMDLSs may be

| reV1sed in hght of the District of Columbia’s new water quality standards. See Florida Power & Light Co.

v. Lorion 470 U.S. 729, 744 (1985) Southwestern Bell Tele. Co. v. Federal Communications Comm’n

10 F.3d 892, 896 (D.C. Cir. 1993), cert denied, 5 12 U.S. 1204 (1994). EPA belicves that such revision
‘ will require apphcatlon of a mew or more reﬁned model and cons1derat10n of more recent data, as well as |
B addmonal public comment As part of such revision, EPA would recon51der the appropnateness of
., ahnual and seasonal loa:ds. EPA estimatés such revision would take approximately 18 months.

_.(Declaration of Thomas Henry).

Respectfully sybmitted,

Attorney, Appellate ectlon _
Environment & Natural Resources Division
U.S. Departmerit of Justice
P.O. Box 23795 (L'Enfant Station)
Washington, DC 20026
S (202) 514-2740
. 'Maich 1, 2006

. '90-5-1-4-17228

No exception to the mootness doctrine applies here. While the issues raised here may be
capable of repetition, there is no basis for concluding they would evade review. A TMDL has no
. automatic expiration date, and the ones here were issued four and five years ago, a sufficiently long time
to allow review. Nor is EPA required to show that its allegedly wrongful behavior could not reasonably
be expected ta occur. See Friends of the Earth, Inc. v. Laidlaw Environmental Services, 528 U.S. 167,
190 (2000). This case has gone moot not by an act of voluntary compliance by EPA but by the
independent action of the District of Columbia in adopting changed water quality standards.
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DEPARTMENT OF HEALTH -
NOTICE OF FINAL RULEMAIGENG

'The Director of the Dcpa:‘tmem of Health (DOH], pursuant to the authonty set forth in §§ Sand -
.21 of the Water Pollution Control Act of 1984, as amended, effective March 16,1985 (D.C. Law
. 5-188;D.C. Official Code §§ $-103.04 and 8—103.20) and Mayox‘s Order 98-50, April 15, 1998 _
" hereby gives notice of final niiemaking action taken by DOH on October 4, 2005 to amend
_Chapter 11-of Title 21 of the District of Columbia Municipal Regulations (DCMRY), (Water -~
Quality Standards). This rulemaking replaces 21 DCMR Chaprer 11, Water Quality Standards,
§§ 110010 1106, 11::8 and 1199. Ground water regulations at §§ 1151 to 1157 are not being

' amcnded

" The Emnronmental Heal(h Adm:mstrauon, Water Quahty Dmsxon, conducted 2 triesinial review

. -of the water quality standards as required by the Wa(erPolluuon Control Actof 1984 and the .
. Tedernl C!can Water Act. On March 18, 2005. DOE published % Nouce of "ropose.. :
' Rulemaking in the D.C. Rm ér (52 DCR2744) which revised the criteria for the classes.of -
“beneficial uses of the Distriét’s waters by adding harrative criteria for Class C watecs; added
numeric criteria for an additional 34 constituents. including E. coli; and updated the aumeric
" criteria for over 100 consmuents The ru]cmakmg also added several definitions. -

- ‘Notice of the proposed mlanalung was sent dtrectly ta interested pamcs On May 3, 2005 DOH
_-conduoted a public hearing to solicit comments on the rulemaking. ' DOH carefully considered
/. the comments reccived from (hepubhc for this final rulemaking. The final version of these ules
.. coitains modifications that were not present in the Notice of Pmposed Rulemaking. These
. modifications serve to clarify the intenf, meaning or appiumxon of the rules, but no substanmc

-alterations have been made to the proposed mlemakmg

: These final nules wxll take effect upon pubhcauon of this notice in the D.C. Regste

. Title 7] of the District of Columbm Mumclpal Reou!atwns, Chapter 1 1 Water Quahty
o Standards, is amended as follows v _

| A - Sectwns 1100 to 1106 are amended to read as fOHOWS' - .

| ”’ijo o "-’PURPOSE AND scorlz
. fl 100.1 - Thls chapter estabhshes the rcvxsed Water Quahty Standards (WQS) for the
. waters of (hé District of Columbia, as authorized by section’s of the Water
" Pollution Control ‘Act of 1984, effective March 16, 198>(D C. Law 5-188; D.C.
; Offcnal Code § 8-10.: 01 et seq. )2 -
Cgte1 SURFACE WATERS




- *
_D‘STR!CTOFCO'Lumm.mzf ocT 2 840
1101.1 For the purposes of the water quality Standards, thesurface waters of the District
shall be classified on the basis of their (i) current uses, and (ii) future uses to- -
which the waiers will be restored. The categories of beneficial uses for the
surface waters of the District shall be as follows: .
‘Categories of Uses that : ' _
Determine Water Quality Standards . : Cla.s‘s_és of Water
. Primary contact recreation ................. ; A -
- '_' : Socondaxycontact recreation and aésthetic enjoyment ... B
o ' : Protection and propagation of fish, sheflfish, and wildlife ... C
o Protection of human health related -......... SRR
to consumption of fish and shellfish _ ) »
- g Nawgauon : eeivevesanessanainsonanas E_
Ll 1'161.2 © The surface waters ofthc DlSH‘h.I are des;gnated for beneﬂmal use classcs _ )
‘ . accordiug .othecmcsc:zesaclma"ed:v sabsection 1101 § as fo‘l!mm T
CLASSIF]CA‘I‘ION OF THE msrmcrs WA'I‘ERS - -
' o . USE CLASSES
Surface Walers of 1he Dlsinct Current Use o De%_ nated Use-
 Potomac River B, C, _D, E "~ = AB,CD.E
i P(_)Etomac Rivertibutaries - B,C,D | o AB.CD
_ (except as listed below) » R o B
" Battery Kemible Creek B.CD ABCD
' €&0Canal " BCDE  ABCDE
© RockCreek ~ BGCDE  ABCDE.
7.-77Rock Creckuibutaries ~ B.GDE. . ABCDE
T Txda] Basin - - 'B,C,D,E- L A B,C,D,E
. ‘.-"-.,:"'WaslungtonShlp Channel ."-B, C, D,E - A,B, C,'D,E L
: Oxon Run . .B, C,D . - A,B, C,'D -
Anacostia R:ver ' B C 'D' E ;S B,C, D.,_-E R
 Anacostia River rributaries - B,C, D ABGCD
- {except as listed below) : S e ‘
_ - HickeyRun ' B c D - . B.CD
9622




ACT o o e
i}(STﬂtCTOF COLUME[A REGSTER 0CT 2 g 2008

CLASSIF!CAT!ON OF THE DIST RICT'S WATERS

:  USECLASSES
Surface Waters of the District Current Use Desicnated Use
Watts anch B,C,D B,C,D
Wctlands o C,D .C,D

~ The Direttor may removea dcsxgnatcd use, establish a partial use, or establish
sub-categories of a use for a particular surface water segment or body if a use
attainability analysis can demonstrale that attaining thcdemgnated use ts not

: fmble becau5c

11013

RO Na_tuml_ly occurring pollutant concentrations prevent the auairmxe_nt of the '
- nsc;. B . - ! T, . ’ . 7

(b) |~ Natural, éphemeral, intermittent or low flow conditions or water levels
prevent the attainment of the use, unless these conditions may be
compensateéd for by the discharge of sufficient volume of effluent
- discharges without violating the District’s water conservation
requirements to enable uses to be met;

) - Human caused condmons or sources of polluuon prevent the attamment of
. the use and cannot be remedied or would cause more enwronmmta!
'damage 10 correct than to lcave in place; )

@ - Dams dwasxons or other types of hydrologxc modifications préclixdc the
- artainment of the use, and it is not feasible to restore the waterbody toits -
: 'ongmal condition or, to operate the meodification imra way thal would - -

_mult in the attainment of the use;

BECE i’l‘y‘icd conditions re’ated 16 rhe natural features of the waterbody, such L
.. asthe lack of proper substrate, cover, flow, depth, pools, riffles, and the ~ -~ . o
- like unrelated to water quaht}, preciude attainment of aquauc hfc R
' c.protccuon uses; or . ‘ )

EOR -"""-V;Conlmls more stnngent than those requxred by sections 301 (b) and 306 of :- : LT
~ - the Federal Clean Water Act would resuli in substantial and w;despmd L
a econom:c and social impact. : - S
o l"‘IIO_‘].Td K A deéignéte& use spéciﬁed in séction 1‘101 may not be removed anda pamai' uéef SR
© 0 . hat mvolves the remova! of the desxgnated use, may not- be cstabhshed 1f R )

IR S £ a) Theuse is acmallv attamed in.the surface water segment or body onor .
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DISTRICT OF COtUMBIA mgmﬂ | ot 2 82005

after Novanbcr 28, 1975, unlcss ayse requmno mére stAngent criteria i |s
added oF. :

(6)  The uses will be attained by implementing cfflucm timits required under
sections 301(b} and 306 of the Federal Clean Water Act and by
implementing cost-effective and reasonabie best management pracuces for

nonpmnt SOwrTe. control

. "l'l‘O'i 5 . Lf a pcmntlce requests the Director to conduct a use attainability analysis and
. provides a reasonable basis for the need, the Duector shall: :

“ (@  Cenducta public meeting in the watexshed of the affected segment or
" ‘waterbody to inform the public of the nature of the use change requested

and the basis of the request, and solicit the opinions and views of the
,pubhc prior to determining whether to conduct ause attamatnhty analysis; -

_, (b) - Inform the penmm:c and the pubhc of the dccxsxon,

(6)  Inform the permittee of the approxunate costs of the anal}'ms and the
schedule. The permittee shall pay the costs of performing the analyszs, in

 the amount specified by the Director;
- (d)  Notallow the pcrmi‘ttec to perform the analysis;

o) - Form an advxsory group of citizens.and affected parties who wm meet
penodxcally during the course of the study;- ,

B - ' Hold a pubhc heanng conccmmg the prelumnary fmdmg of the use
: altamabﬂuy analysis pnor to concluding the study;

(® Subnm the analysis to the United States Environmental Protccnon Agency
. (EPA)for review and approval, if the Diréctar determines thata
- modification or change in the uses of | the segment or watextor'y is

B : jusuﬁed and.
o (h) Modlfy or remove the use ini accordance with fedeml and stmct S L
" .. procedures for rcv:smg water: quahty standards upon rccexp! of appmval by' S
L !he EPA _ . ,_
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DISTRCT OF CotMalA REGrsTER S 0CT 2 8 2005

1102

1102.1

© 11022

" 1023

ANTIDEGRADATION POLICY B

TIER L Existing instream water uses and the level of water quality necessary to
protcct the existing uscs shall be maintained and protected. .

TIER M: If the water quality of the surface waters of the District-cxcoeds the

. water quality criteria necessary to sustain the existing uses, those wategs shall be

maintained at that quality. The water quality will not be allowed to dcgzade

unless the District ﬁnds, after full satisfaction of the intergovernmental. S
coordination and public participation of the District’s.continuing planning process
as required in 40 CFR Part 130, that allowing lower water quality is necessary to
accormadate important economic or social development in the area in which the
waters are Jocated. In allowing the degradation to lower water quahty, the District

 shall ensure water quality adequate to protect existing uses fully. Further, the
- District shall ensure that the highest statutory and regulatory requiremerits foraif -

cow and existing point sources and ali cust effective zed rfmouablc best

- management pracuces for donpoint source control.

TIER m thrc high quahty waters constitute an outstandmg nauonal resoume
. -such as waters of the national and District parks and wildlife refuges and waters of
exceptional recreational or ecological significance, those waters shallbe -

designated Ouistanding National Resource Waters (ONRW) and the water quality
in the ONRW shaﬂ bc mam!amcd prolected and designated as below:

(;3)— New point and fnonpoint source dlscharg&c trcated or othermse shail be.
' prohibited in these segmenfs , :

by lncreases in loadmgs OF HEW. po!lutants from existing pomt and nonpomt
source discharges shall be prohibxled in th@sc segments;

() Short-term degradation of the water quality shall be permitted after the

ppermittee provides an opportunity for public participation;-and submits to

'- -fthe Department arepert that describes the matter on which the public was - .

_consulted sumparizes the views, 51grnﬁcant comuments, criticisms and _
o suggwuons of the pablic and other local and federal government agencies; - K

i and seis forth the spec1ﬂc responses in terms of modifications of the

" proposed action or an explanation for rejection of proposals made by the

: "'.pubhc and other local and federal govemment agerities. However, all
s '.pmcuoal mcans of mxmtmzmg the degradation shall be 1mp!ementcd' and

. (d) 'Des:gnauon of ONRWs shall be adopted aRler fuu satisfaction of the

. mtergovemmema] coordination of the District's agencies and public _
' participation provisions of the District’s oommumg planning process as

- required in 40 CFR Part 130.
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DISTRICT OF COLUMBIA REGISTER.

1102.4

11025

10
ST

© 1032

0CT 2 § 2608

SPECIAL WATERS OF THE DISTRICT OF COLUMBIA (SWDC): Any
segment or segments-of the surface waters of the District that are. of water quality
betler than needed for the current use or have scenic or aesthetic importance shall
be designated as Special Waters of the District of Columbia (SWDC). The water
quality in SWDC designated segments of the District's surface waters shall be
maintained at or above the current level by implementing the followmg .

o (a) Existing nonpomt source dlscharges, storm water dlscharges and storm

sewer discharges to SWDC segments shall be controlled through.
implementation of best managemenit pracuces and regulatory programs;

| _ (13)'_ lCOnstruchon or developmcnt projects, such as roads, bridges, and bank

stabilization of the streams in which a SWDC designated segment is

_ lomted, which may lead to pollution of the waler, shall be permitted on a
_case-by-casc basis to ensure that there-are no long-term adverse water
quality effects 2nd tharmo xmpamncm of the designated uses of ?.!'ae

- segment occnrs, or

_(é) .‘Short term degradauon of water quahty inaSWDC segment duc 0

construetion projects may be permitted pfOVldCd that prior notice is given
to the public and other local and federal government anencms, and
. provided that the builder of the construction project submits a report to the
- Deparument which sumniarizes the views, significant commeants, criticisms
- and suggestions of the public and other local and federal government
-agencies; and séts forth the'specific responses ini terms of modifications of -
the proposed action or an explanation for'rejecn'on of proposa]s-madc by
" . the public and other local and federal govemment agencies. '

“The followmg waters of the District shall be designated as SWDC segments:

&) Rock C'reek and its tnbutan&c and

() Bauery l\e'ablc Cfsck and lts sﬁb.zt..‘

:WETLANDS

Ina wetland, the numeucal and the nanahve cmena shall be apphed 16 the _ ..

colurmn of water abovc the wetland in accordance with lhe dwgnated usc

Wetlands wnh Tooted vasaxlar aquauc vegelanon, excepl those spccxﬁca]ly
constructed or created as wasle water treatment devices and except as provided in _

) D.C.Offi cial Code §§ 8-103.03(d) and_ 8-103.06(a)(3), shall be protecied from.
- significant adverse hydrologic modxﬁcauons excessive sedimentation, deposition -
of toxic substances 1n 10Xic amoums, nutncm imbalances, and other adverss

_anthropogenic i xmpamc
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1104

11041

11042

11043

11044

- 11046

STANDARDS

“The surface waters of the District shall be free from substances in amounts or

‘combinations that do any one of the following:

(2)  Settle to form objecﬁdnablé deposits;

(t)  Float asdebris, scum, oil, or othier matter to create a nuisance;

{©) | Ptoduce ob;ccﬂonable odor, color, taste, or mrbxdny;

. »('d') Causc injury to, are toxic to, or producc adverse physxologlcal or

. behavioral changes in humans, plaats, or ammals

-Ae) .Produce lmﬂcsxrablc or musance aquatxc life or resultin the dommancc of '

nuisance specms, or

{0 'Impazr the blologxcal commumty that naturaily occurs in the waters’ or

depends upon the waters for its survival and propagauon. o

"For the waters of the District with mulhple desrgnated uses, the most stnngent

standards or criteria shall govern.

Class A waters shall be ﬁee of dxscharoes of untrcaled sewage, litter and
unmarked submerged or partially submerged man-made structures that would .
constitute a hazard to the usersof Class A waters. _ S

The aestheuc qualmcs of Class B waters shall be mamtamed Constmcﬁon,
placement or mooring of facilities not pnmanly and directly water oniented is

' prohlbned in, on, orover C]ass B waters unless:

(i) - The facxhty is for the gcncral public benefit and scmce and

_ . . (‘b) . Land based alternatwcs are not avaxlable
N 1 1045 S Class C streams shall be mamtamcd m suppon aquatxc hfe and shall not be placed' o T
el mplpes. o E ‘ SRS P
a _W;thm tdally mﬂuenoed C}ass G waters, concmtmhons of chlomphyll ain free- el
-~ floating microscopic aguatic plants (algae) shall net exceed levels that resul( in
-ccolog;ca]ly undesirable consequences such as reduced water clanty, low .-
... dissolved oxygen, food supply imbalances, prohfemuon of spcc}cs deemed
o potcnhally harmful 10 aquatic life or humans or aesthetxcaily objecuonable
couamons or Olh\fﬂ\‘ibe zender idal waters HAsuRa

ble for dcsxgiated uses.
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1104.7 Class E waters shall be free of unmarked submerged or partially submerged
man-mnade objects that pose a hazard to users of these waters.

- '1_1'104.'8 Unless othmv:se stated, the nurieric critena that shall be met to attam and
" maiitain designated uses are s follows (Tables 1 through 3):

Table 1
| Constituent } Criteria for Classes
. 1 A | -B ¢
{ Bacterio _%u:al (MPN/IOO mL) ’ '
E. coli . .
. Geometric Mean (Maxunum 30 day - 126
__geometric mean forSsamples) o -
Single Samplc Value - - 410
Fecal coliform” (Maxxmum 30 day gcamemc i Zi 1000 _
; meanforSsa@pl&s) : N I
[ Physical - I
Dissolved ox}gen (mg/L) .
February 1 through May 31 S
"~ 7-daymean . 6.0
. Instam:meousmlmmum. o . 1 1.~ seol -
_Junc 1 trough January 31 . ' | L
30-daymean - 4 T 1. s8] -
JF-daymean S s 400
_ Instantarieous mmunum - . - © 321
" Temperature (°C) : L :
Maximum ‘ 322
- Maxunum change abovc ambwnt RS R . ]l 28
. PH . I o
" Greater than I ‘ ] 601 - 60] 60l
Andlessthan -~ - o . 85f. 85y 85( .
T Tmbzdnymcreaseabow:amb:ent(N’]‘U) G I D T
LT el e -Secchi Depth’™ (m){seasonal segment avmgc) - R
SRR “Apnil 1 through October31 - - o oo 4 o o b ) 0B
| Total dissolved gases (maximum % saturation) _"-'_' ) 5 T B
) Hydrogen sulfide (maximum ug/L) R 204 -
Ol & grease(mg/L) - R 1 100] -
Biological T . S
. Chlorophyll ) (;<g/L)(scasonal seomcm avcrage} ) » I
‘ JulyllhroughScptember:O IR ' g 1 o 2st
Nmes . S B o

* This criterion shall apply to E. coly baclcna dclcmuncd by the Ducctor 10 be of non-
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wildlife origin based on best scientific judgment using available information. The

geometric raean criterion shall be used for assessing water quality trends and for
permitung. The single sample value criterion shall be used for assessing wa{er quality

{rends only.

2 Facal‘ coliform shall continne 'to. be ’used as a standard until December 31, 2007

A Attamment of the-dissolved oxygen, water clayity and Chlorophyll a water quality
- criteria that apply to tdal influenced Class C waters will be detennined following the
‘guidelines documcnied inthe 2003 Umtod Statmc Envxronmental Protection Agency

publication:, _
Chiorophyll a for ghe Chesapeake Bay and its Tidal Tn'bmanes, EPA-QOS-R-OB-OOZ
April 2003. |

AL tenmcraturw greater than 29°C, in udaﬂy influenced waters, an mstantane(ms
. m..nmuu. ezss...ved o‘\ygcr. concentratica of 4.3 mg.z, shad u;w .

ST s Shall apply to tidally’ mﬂucnced waters only

Table 2

Criteria for Classa .
Cc._ 1 p

| Trace metals andmorgamcs in pgfL, except | COC | CMC A
S where stated o!herwxsc {see Nates below) 4-Day Avg | 1-Hour Avg | 30-Day Avg |

.Consﬁtuent'

SR ‘A:‘n’mén:ia, total mg N/L' - . .| SeeNote 7 { Sec Note 8 .
. Asntimony, dissolved - ' o : N 640
- { Arsenic®, dissolved - -1 150 340 b . 014ct
- [Cadmium™, dissolved R m- LAl -
< | Chlorine, total residual =~ = - .- . 19
.| Chromium?®, hexavalent, dissolved Y s
" . | Chromium®”, trivalent, dissolved ' - 1ms  fmal
[ Copper™, dissolved - - |ml® NUEN el
" .1 Cyanide, free . s -':,.22 _' e o 140

% llrom, dissolved - - - 11000 . K I
s e T Tlead® dissolved - IVIE. [IVA]CF B A
A o [ Mercury’ lotalrecoverable O 077 . J1a 1 Ris) C
I Melhylmercury(mg/kg, fi shtnssueresxdue) L ' 1 03]
| Nickel", dissolved = - - Vi€ (VA]C* | as00 ]

‘Selenium, total recoverablc. s j20 L 4200

- | Silver™, dissolved TviE | 65000
| Thallium, dissolved R ) I Yt
Zinc™, dissolved . R jovin® v 1 .-26000] .
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Notes:

S ot For constituents without numcncal criteria, standards liave not been developed at this
time. However the National Pollutant Discharge Elimination System (NPDES)

_ permitting authority shall address constituents without numerical standards in NPDES

permit actions by using the narrative criteria for toxics contamcd in these water quality

_ E standards.
2The Class D Hu:man Hca]th Cntena for metals mu be based on Total Recoverablc

- metals.

. 3The. letter ¢ after lhe C’lass D Human Health Criteria numeric value means that the
. criteria is based on camnogemcxty of 10‘5 risk lcvel : _

. - “The cupa‘ampt “CF” m&ns that the criterion denved ﬁom the fermula undcr Note 5 is
mulﬂphl’d by the conversion &ctor in Table2a zs s‘wclted iz suhwue 2 1]

'I'able 2a. Converszon Factors

Constituent _ 'CCC ' : . CMC _
 Cadmium - | 1.101672-{(In hardn&ss)(o 041838)] 1.136672-{(In hardness){0. 041838)]
: Chromium I | 0.860 N 0316
- | Chromium VI 0962 = . . e 0.982.
; Coppcr _Jogso .~ ' 0.950
| Tead- 1.46203-{(in ba:dncss)(o 145712)] 1.46203-{(In tmﬂms)(o msnz)]
{Mercury {085 - - . . 0.85 '
-{ Nickel 0997 . - '0.998
o Isitver .}~ o fo8s
{Zine fose T 0978

5 The formulas for calculaung the cntcnon for the hardness dependent cons'utuents -
mdlcazed abOVe are as fol]ows. . . '

- {'I] i 'Ihe numencal CCC criterion for caduiivin' in ﬂg/L shall be g*"en b)f
‘ o eco TS artes4719) _ o

N :{IA] 'Ihe numencal CMC cmenon for cadmmm in ,ug;‘L shall be exven by'
. o (l.0166ﬂnﬂmdm=s)]-3.92-l) o |

: {II] Thc numcncal CCC cmcnon for tnva]em chromlum m pg/L shal} bef glvcn by'. DR
B mmmmancss)}m saas) L _

-[11 A] The munencai CMC cntcnOn "or trivalent ch.emmm in LE/L shall bc given by"'
o 8190(la(hatdncss)}+3 725) | .
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[I]I} The numerical CCE critedion for copper in pg/L shall be given by‘

[IH.A] The numerical CMC criterion for cop

(0 £545{in(hardacss))-t 702)

ver in ug/L shall bc given by:
ZJ(hautdrm& -1 700}

[N] The numerwa.l €Cc cntcnon for lead in pg/L shall be gww by:

27300herdocss)}4

[IV .A] The numcncal CMC cmenon for lead in £§/‘L shall btgwcn by-

(12730 andncss)]-1.4

[V} 'I'he mumerical CCC criterion for nickel in ug/L shall be gwm by'

T e

C o 8( M}MMM}

| {',v';q ._ Théa{mgeeticai CMC criterion for pickelin o 5o/l shall be given by

@Mﬁﬁ{h{hﬁdﬂﬁs}}ﬁ.ﬁﬁ

[VI} The numenca! CMC criterion for silver in ygL shall be given by~

(l nou{ln(hmimss) 1-6.590

{Vl]] The numcnca! CCC criterion for zinc in g/l shau be gwen by:

c‘ 3{Iu(lwdaess)]40 £84)

[VIJ.A] Thcnumencal CMC criterion for zinc in ;.zg,'L shall be. gwcn by:

(0 mmmssnm 584y

& Hardn&cs in the equauons [{Y) ﬁuough (VIL A) in Note 5 above shall be measured as
mg/L of Calcium Carbonate (CaCO;). The minimum hardness aliowed for use in those
equations shall not be less than 25 mg/L, as CaCO,, even if the actual ambient barduess is
less than 25 mg/L as CaCOs. The maximum hardness value allowed for use in those
equatxons shall not exceed 400 mg/L, as CaCO;, even 1f thc actual amblent hardness is

grcater than 468 mg/L. as CaCO;.

7 Cntcna Connnuous Concenuatxon (CCC) for Total Ammoma

“The CCC cntenon for ammonia (m mg N/L) (i) shall be the thmy (30)-day _

.. average concentration for total ammonia computed for a design flow specifiedin ¢

" subsection 1105.5; and (ii) shiall account for the influence of the pH and T
- temperature as shown in Table 2b and Table 2c. The highest four (4)-day average ,
within the thmy (30)-day pcnod shau notexceed 2:5 umes the Ccc .

p The CCC cmcnon i1 Table 2b for the penod Mamh lst thmuah June 30th was

- calculated using the foliowing formula, which shail be used t0-czlculate unlisted -

values: CCC ={(0. 0:77/(1+107““1’”n+(2 43741+ IO"””‘“))]XMH\I(Z.SS 145
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e 10"”2“(25'“)] where MIN indicates the lésser of the fwo values (2 85, 145X
10%% X @Dy separated by a comma.

The CCC criterion in Tabile 2¢ for the penod July Ist through February 28/29th,
was calculated using the foliowing formula, which shall be used to calculate

unlisted values: CCC = {(0.0577/(1+107%**P}) + (2.487/(1+ 10°"7%*%)} X {1.45
X 10°08X GSMAXET  where MAX indicates the greater of thc two values (T 7)

scpazatsdbyacomma.

Table 2b. Total Ammonia (in milligrams of N:cnogen pex liter) CCC criterion for various pH
.and temperatures for March 1st thmugh June 30th:

I Temperature C) o

pH & 14 16 18 20 22 24 26 28 30

.1 650 {6.67] 667 |- 606 | 533 | 468 | 412 | 362 | 3.18 | 2.80 | 2.46
1, 657 | 657 1 587 | 525-] 4611 495 | 356 | 3.13. 1275 1 247
‘1670 | 6441 644 | 586 | 515 | 452 { 398 | 342 | 300 | 264 | 232 |
1680 1 629°1.629 | 572- | 5.03 | 442 | 380 {1342 |-300 | 264 | 232
690 | 612 | 612 | 556 | 489 | 430 1 3.78 | 332 | 292 | 257 } 225
1700 591 | 591 ] 537 {472 ] 415 | 365 321 | 2827 248 | 2.18

1 730 | 567 | 567 { 5.15 | 453 | 398 | 3.50 | 3.08 }| 270 | 238 | 2.09
1720 | 539|539 490 | 431 ] 378 } 333 | 292 | 257 } 226 } 1.99 |
730 { 5.08 | 5.08 | 461 | 406 ] 357 | 3.13.} 276 | 242 | 213 | 1.387

} 740 | 473 | 473 | 430 | 3.97 | 349 | 3.06 | 2.69 | 237 | 2.08 | 1.83

}7.50 | 436 | 436 | 397 1349 | 3.06 | 269 | 237 | 2.08 | 1.83 | 1.61
1 760 | 3.98°| 3.98 | 361 | 318 | 279 1 245 | 216 | 190 | 167 | 147 |
|770 | 5.58 | 358 | 325 | 2.86 ; 251 | 221-{ 1.94 | 1.71 | 150 | 132
1780 | 318 | 318 | 289 | 254 | 2231196} 1.73 | 152 | 133 | 117
790 1280 {280 | 254 | 224 | 196 { 1.73 |- 1.52 | 133 | 1.17- | 183
8.00. | 243 §2431-22) 194 | 1.71 | 150 | 132 | 116 | 1.02 | 0.897
1810 (210§ 210§ 191 |'1.68 | 147 | 129 | 1.14 | 1.00 | 0.879 [0.773
1 82071179 1179} 163.1.143] 126 | 111 | 0973 | 0.855 | 6.752 | 0.561
1830 1 152 | 1.52 | 139 | 122 | 1.07 | 0941 ] 0.827 [ 0.727 | 0639 ] 0562 |
- 11 840 [-129°} 1291 1.i7 { 1.03 {0906 ] 0.796 | 0.700 | 0:615] 0.541 | 0.475 _
-4 850 ] 1.09 | 1.09 {.0990 | 0.870 | 0.765-] 0.672 | 0.591 | 0.520 | 0.457 | 0.401
'1-8.60 10920 | 0.920 | 0.836 | 0.735 | 0.646 | 0.568 | 0.499 |.0.439 ] 0.386 ] 0.339

1 870 |0.778 {0.778 | 0.707 | 0.622 | 0.547 | 0.480| 0422 {0.371 | 0.326 [-0.287
- 1 8.80 ]0.661 | 0.661 | 0.601 | 0.528 | 0.464 | 0:408 | 0.359 | 0315 | 0.277 | 0208
- |.8.90 {0.565{ 0.565 | 0.513 {0451 0397 {.0.349 | 0.306 | 0.269 | 0.237 | 0208
1900 10486 ] 0.486 { 0442 | 0.389 | 0.342.{ 0300 | 0.264 | 0.232 | 0.204 | 0.17%.
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Table 2c. Total Ammonia (in milligrams of Nitrogen per liter) CCC citerion for various
pH and temperatures for July st through February 28th/29th: -

_' | = Température (°C) _ -
lpH {07 8 8 10 11 .12 13 14 15 16* }
1 6s0f 1081 101 |- 951 | 892 | 836 | 784 1 735 ] 689 1 646 | 6.06 |
1660 ) 107 [ 999 | 937 [ 879 | 824 | 7.72 | 724 | 679 ] 636 | 597 }
670 { ‘105 § 981 | 920°) 862 | 808 | 7.58 ] 711 | 666 | 625-] 586 |
680 | 102 | 958 | 898 | 842 | 790 {-740 | 694 | 651 | 610 | 5:72
1690 993 1 931 ] 873 | 8.19 | 7.68. ] 7.20 | 675 | 633. ] 593 | 556
700 | 960 | 900 { 843 | 791 | 741 { 695 | 652 | 6.11-} 573 | 537
7301 920 | 863 [ 809 | 7.58 | 7.11-1 667 ] 625 | 586 | 549 | 5.15 .|
720 { 875 | 820 { 769 | 721 | 6.76 | 634 | 594 | 557 | 5s22.] 490
17301824 1 773 1725 | 679 | 637 ] 597 | 560 | 525 | 4.92 | 461
47461 769 | 721 | 676 | 633 1.594 | 557 | 522 1 489 | 459 ] 430
- §7501.709 | 664 | 623 ] 584 ] 545 { 513 { 481 | 4511 423} 397 |
1760 | 646 | 605 | 567 | 532 |.499 | 468.]1 438 | 411 | 385 | 361 |
1770 | 581 ] 545 | 511 } 479 | 449 | 421 | 395 { 370 | 347 1 325 |
1780 ] 517 | 484 ] 454 { 426 | 3.99 | 374 | 351 | 329 | 3.09 | 289 |
790 | 454 | 426 | 399 1374 | 3.51{ 329 | 3.09 | 289 | 271 | 254
8.00.] 395 | 370 | 347 | 326 | 3.05 | 2.86 | 2.68 | 252 | 236 | 221
§810 | 341 | 319 |-299 | 281 {263 ) 247 | 231 ] 237 ] 203 ] 1.91
18204 291§ 273 | 256 24 | 2251211 | 198 | 185 | 174 ] 163 |
1830247 ] 232 1218 {204 | 191 | 1.79 | 168 | 1.58 | 1481 139 |
.} 840{ 2.09 | 1.96 | 1.84 | 173 | 1.62 | 152 | 142 | 133 | 125 | 117 _
18501 177 | 1.66 | 1.55 | 146 | 137 | 1.28 ] 120 | 1.13] 1.06 | 0990 |
4860 |.149 | 1401 1.31 | 123 ] 1.15 | 1.08 | 1:01 | 0.951 ] 0:892 | 0.836 |
1870 126§ 1.18 | 1.11 { 1.04 ] 0.976 | 0.915°7 0.858 | 0.805 | 0.754 | 0.707
T 18807 1.07-[-1.01 | 0.944 1 0:885 | 0.829 ] 0.778.1 0.729 | 0.684 | 0.641 | 0.601
.-} 8901 0:917 1 0.850 | 0.806 | 0.756 | 0.709 | 0.664 | 0.623{ 0.584 | 0.548 | 0.513
| 9.00 { 0.790 | 0.740 ] 0.694 | 0.651 | 0.610-] 0.572 | 0.536 | 0.503-| 0471 | 0442 | -
- *A1 15°C and above, the criterion forJulylstthrouahFcbruaIyZSlh/"ch lsthesamcas T
thecmenon forMarch lst through.lunc 30th. - o

8 Cmena Maxunum Conccn(rauon (CMC) for Total Ammoma

{a) - The CMC cmenon for total ammoma (m mg NIL) (1) shal] be thc one. (1)—hour N ':_ »
average concenfration for total ammonia, computed for a dcsngn flow specified in
. subsection 1105.5; and (u) shall accmmt for the mﬂuence of the pH as shown n

~ Table 2d.

f (b).- | ThéCMC émenon was calculated uéxng the following formula, which shall be- -
' 'used to calculate unlisted values: CMC = [{0.411/(] +10’~’°‘“"")] + {58 A1+ 10°%
730 .
N . .

N
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» Table 2d. Total Ammonia {in milligrams of Nxtmgen per hler) CMC eriterion for vatious

pH ICMC _[pH |{cMC |pH  |CMC _ [pH CcMC
" {650 1488 17200 295  [790 {101 860 265
1660 |468 [730 262 - 800 - {840 - 1870 1220 - |
4670 [446 . [740 - -]230  |810 1695 1880 - 11.84
680 - 1420 750 [199 1820 |57 890 |16
650 [391 760 - {170 _ 830 1471 900 . 132
700|361 ]770 {144 840 |38 - | B
1710|328 780 {121 -850 _ |3.20

- Table3 .

.0 § Constitueat' - | o ‘CAS - Cntena for Classa . ]
1. - o | Namber | - - T - 1)2- i
. _ ‘ - }.cec | C_MC } ~
R D S _ ' | 4-bay |1-Hour | 30~Day
| Organics (ug/L) L ) | Avg | Av - Avg |
- .| Acrolein o 107028 100 . | 290
Acrylonitrile ‘ ; 107131 700.0. 1 0.25,c.
{ Aldrin R . 309002 041  3.0[ . 0.000056c
-} Benzene ' o 71432 1000 | ' 51.0,c
'Catbon'l‘etmchlonde -} s62351 - 1000) ] . .16
- " Chlordane . C 0 577491 0.0043] 241 - 0.00081.c |
o Clﬂonnatedbmzen&s(exeepﬂ)a) . 2507 - L
' Chlorobenzene ] 1089074 . | 1600
_ 1,2-Dichlorobenzene =~ 1 955011 200f ’ 1300
1,3-Dichlorobenzeéne b s41731 200 9601
1,4-Dichlorobenzene” - | . 106467 2000 0 | 190 |
Hexachlorobenzene o 118741 N 000029c
 Pentachlorobenzene = | -60893s|. - {-. | . i35}
- 1,24 5-Testrachlorobenzene | . 95943} - - i~ | - k1 .
7] 12,4-Trichlorobenzene . |  120821{ | ] . 707
"f-':"_-vf"._-Chlonnatedelhanes %0y SR R
- 1,2-Dichloroethane - .~ - . 1070621 . L 30
' Hexachloroethane: = 677211 . -1 - Lo - 33¢}l
1,12, 2-Tetrachlorocthane ™ | . - 79345| . S - 40,c :
~|.  1,1,2-Trichlorgethane 79005 - b 160
| Chlorinated naphthalene L N
1 2-Chloronaphthalene | -~ 91587] = 200] =
Chlorinated phencls N ‘
‘2-Chlorophenol =~ | 95578 100 150
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| Constituent’ - CAS | Cnterxa for Classes .
f | Number | C b D'
_ ‘ cce | YR
L | 4-Day | I-Hour|  30-Day
Organics (ug/L) 1 Avg | Avg | Avg -
| 2,4-Dichlorophenol 1208321 200 29001
- Pentachlorophenol®- 87865{ (0 | LAl 30ct
2,4,5-Trichlaropheriol 95954{ - . | - 3600 [ -
2.4,6-Trichlorophenol " 88062 24c}
Chloroalkyl ethers ' 1000 {
Bis(2-Chioroethyl)Ether 111444 : 0.53,¢ |
Bis(2-Chloroisopropyl)Ether 108601 65,000
Bis(Chioromethyl)Ether 542881 | . 0.00029 |
| 3,3-Dichlorobenzidine . 919411 16 0.028.c.
.| Dichloroethylenes - - . o R =
~1,1-Dichloroethylene - 75354] - - AL T R
: 1,2-Trans-Dichloroethylene - 156605 - | 10,0000 7
-1 1,2-Dichloropropane - : 78875 2000 15;¢c
: Drchloropmpenes 1 400
] ,3~Dichloropropcuc : 542756 5 . 21
. =D1eldnn K ' 80571 0.056 0.24 0.000054,c
'{ 2.4-Dimethylphenol 105679 . 200 ' - 850} -
1:2 4-Dinitrotoluene - (1211424 . 33 . . 34c] .
| Dioxin (2,3,7,8-TCDD) 1746016 0.0000000051,c {"
‘ 1 Z-Dlphenyﬂnvdrazme 122667 30). - -0.20,c
" 1 Endosulfan - . 1 0056]. 022 89 )
Alpha-Endosulfan . 9599881 0.056{ -0.22 89
: Beta-Endosulfan ] 332136591 '0.056 0.22 89
| Endosulfan sulfate 10310781 . 891
Endrin. . -~ 72208} 0.036] . 0.086] 0.060 |
Endrin aldehyde . - 7421934 ] - 1 o - 030
- v | Ethylbenzene 1004141 - 40].
Halomeﬂmns - S 1000 -
Bromoform Co7s2s2) v
-~ Chloroform - o 676631 :--30001 0 0 .} 4700,c
'Chlorodﬂ)romomethanc - R 222 R - 130e]
Dichlorobromomethane | 75274 170c|
: Methyl Bromide . 74839 - 1,500
Methyl Chloride 74873 L
1 Methylene chloride. 75092} } . 590c|
c H_gptach]or G 764481 0.0038] - 0.52{ - 0.000079c] - -
.| Heptachlor epoxide ] 10245731 000387 ~0652f ~ 0.000039c!. -
- | Hexachlorobutadiene. - 876831 . 10 o 18.0¢
9635

L0} R

140,c B .




DISTRICT OF COULMBIA REGISTER:.

OCT 2 § 2605

 Constituent’ - - CAS | Criteria for Classes

-" | Number |. C ’ p*

: - CE€C | cMC | :

' - - 4-Day | 1-Hour'|  30-Day

- | Organics (ug/L) i _Avg | Avg Avg

| Hexachilorocyclohexane . - j o :

. alpha-BHC = 319846 ‘ . 0.004%,¢ |
beta-BHC 3198571 ) 0017¢c|

_ " gamma-BHC (Lindane) 58899} O0.0B{ 095 - 18c]

Hexachlorocyclopentadiene 77474 0.5} 1,100 |
. |- Isophorone - 78591 1000 . 960,c
| Manganese 7439965 | . 00} -
_ ] Méthoxychior 724351 0.03 L
| Mirex . S 2385855 0.001
- {Naphthalene 91203| 6001 . — I
- I Nitrobenzene 98953 1000 - | : 690 .

-{ Nitrophenols - o . 201 - oy
2-Methyl-46—Duutmphcnol _ 534521 |- - 280
2,4-Dinitrophenol” 51285| - 5,300 |-

i Dinitrophenols _ 25550587{ . - 5300}

Nitrosarpines . {600 124

1 N-Nitrosodibutylamine - 924163 - 022 |
N-Nitrosodiethylamine 55185 1.24
N:Nitrosodimethylamine 62759 ) - 30c]

. N-Nitrosodi-n-Propylamine - - 621647 - 05lc]| .
-] N:-Nitrosodiphenylamine 86306 60,
- | N-Niurosopytrolidine 930552 345
~ | Organochlorides’ " ' - T
1 -44-DDD 72548 0.001{ 1.1 -0.00031,c
4,4-DDE - 725591 0001) 11 ~ 0.00022.c
s - - 44-DDT- - 50293 00014 11} . 0.00022¢{ -
... | Organophosphates. . S NS D o
1 Guthien. . ¢ - 86500 . 001] -
. _Malathion . 1217551 .01
% { - Parathion - - 563821 -0013| 0065] o U
© .. {Phenol . - . 1089521 . | 1 UL700000 -
.| Phthalate esters : N - 100 R
" Bis(2-Ethylhexyl). Phthalale | 117817 22c]
. Butylbenzyl Phthalate . . 85687 - 1,900
Diethyl Phthalate 84662 . 44,000
. Dimethyl Phthalate - 131113 1,160,000
| Di:u-Butyl Phthaiate - §47421 . 4,500
Polychlonnatcd bxphen»ls | 0014 - 0.000064 ¢
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' Constituent’’ . CAS Criteria for Classes
' : 7| Number ; € } ,B.z' :
. CCC-| CMC .| h
_ o - 4-Day |1-Hour|  30-Day
_Organics (xg/L). o S | Avp Avg | - Avg
Polynuclcararomaﬁclydmcarbons ' R N Lt
: Aceénaphthene _ 83329 - 50 1 9901}
Acensphthylene. =~ - | 208968 | ] - L
*_Anthraceric 1 120027 ( : _ 40000 - -
L Benzidine I 9287 250 ' 0.00020,¢ .
-~ 0} Benzofa)Anthracene - . . $6553 0.018,c |
o ' Benzo(a)Pyrene - 50328 ] ' 0.018¢c|
- Benzob)Fluoranthene 1205992 , - 0018¢ | -
j Benzo(k)Fluoranﬂ:g;e | 207089 L ' 0.018c] -
Chryseme ~ ) R D A 0.018c |
s [ - Dibenzo(a,h)Amhraoene i s3m3f - 1 0.018¢c|
: " Fluoranthene - ) 2064401 - 4000 - : . 140.0 |
: “Fluorene - L . 86737} . - - - -5,300
. Indeno(i,2,3-cd) Pyrenc 193395 1 S A 0.018,c
" -Phenanthrene . | 85018 . :
-1 . Pyrene . { 120000f - = . ' 4,000
- [ Tewachlorostylene . 127184 800 | - 33¢c
- ¥ Toliene S - 31088834 . - 600 b L 15000,
Toxaphene | 8001352} 00002] - 073]  0.00028¢{
| Trbuydia GBD -~ | . - ~1. 0072] 046| ,
. | Trichloroetlsylene - 79016 1000 ). 300,
. {Vinyl chloride 75014 | ' i 24¢
- -Not&r ' - : : - ’

o For constituents wnthout numcncal criteria, staudards have not been developed at this
S ..':tlme However, permit writers shall address these constituents in NPDES permit actions
o ,usmg the namuvc cntena for tox:cs oomamed in thesc waler qualxty standards

- ‘_'_7 .-_2 The fetter “c” aﬁertheClassD Human Healtantena numcnc value means thatthe
: 3-_'__?,-cmcnon 1sbased on: mmnogcmcuyof w nsklever o S

- o 3; 'ﬂxc fozmulas for calculatmg the concemratmns of substauces mdlcatcd above are as
L -.i‘o!lows~ : S

B .'[I] Thc numenwl CCC cmenon for pemachlomphenol in pt,:‘L shall be gwen b}
S . u OOS(pH) 134y ,

{I A] The numcncal CMC cntenon “for pemach}oropheml in ,ug!L shall be gwen by:'
v e" ODS(pH) 2.565) - ) .
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* The polychlorinated bxphcnyis (PCB) criterion applies to (ota] PCBs (e g., the sum of all
congcner or all isomeror homo!og or Amclor analysme } -

105 : IMPLEMENTATION AND APPLICABILKTY'

Where the discharge of pollutants in quammcs that prevent the attainment of, or
Violates, the surface water quality standards, the Director may grant a vatiance
from a water quality standard that is the basis of a water quality-based efffuént -
limitation included in  National Pollutant stchaxge Elimination System
(NPDES) permit. A water quality standard variance applies only to the permittee
* requesting the variance and only (0 the pollutant or pollutants specified in the
" vadance. A vadance does not affect, or require the Director to modify, the
comresponding water quality standard for the waterbody as a whole. A variapce
. may be granted only if the discharger can justify every three (3) years througha -~
* “public hearing process that- attammg the water quality standard is not feasible
‘because . least one:{ 1) of the follo\w_no cenditions ensts,

1105.1

R '@ ' Ixreh1evable and ureversxble condmons that prevent the attamment of the
R standards : :
) The application of technology sufficient to aftain the standards is more
stringent than that required by sections 301(b) and 306 of the Federal

. -Clean Water Act, and the application of the technology would result in.
L substanual and wndesprcad advcrse economic and social nnpacts or

{c) -' : Onc or mom of the reasons spec:ﬁed m subsecuon 11013.
. 11052  The D:rector shall not gmm a variance.from the water qualuy standards if:
' (a) The variance wxll resu]t in loss of protectmn ior an exxstmg use, or
. (b) The penmittee fails to make the demonstranons reqmrcd under subsecuon _
:’IGSl , S e
o 'f~ 11053 Vanam:es approved by the Dtrector shall mclude a]l pcmm condmons necded to - o
ST fnnplemcnt those parts of the vauance s0 appro»ed Thc penmt oondmons shall Ty e
s atammunum, requ:re : ) o _ oo e

B _’:(a) : Comphance wnh an mmai emuent hmﬂauon that at thc time thc vanance':5
15 granted, 1epresents the level currently achievable by the permittee, and
: that is no less smngent than that achxcved under the prev:ous permlt' -

EE ~.{b) ' That reasonable progress be made toward attammg 1he water quahty
stangards for he watcxbody asa whole thmugh appropriate conditions; '

- -and - -
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(c} A provisior that allows the permitting authority to reopen and modify the
penmt based upon any trienmial water quality standards revistons to the
vatiance.

" The Dlrector shall establish and incorporate into the water quality certification of
the permittee’s discharge permit, al] conditions needed to xmplcment the vadance
"as determined pursuant to this section. A variance may be renewed, subject to the
requirements of this section. As part of any renewal application, the permittee - '
shall again demonstrate that attaining water quality standards is not feasible based
“- . on the requirements of subsection 1105.1. The pexmmee s application shali also
contain information concerning the permittee’s complianice with the conditions
~ incorporated into its perniit as part of the prcvnous variance pursuant to this
.. 'section. The Director may deny renewal of a variance if the pemuttee did not
- substanuvcly oomply with the conditions of the prevxous variance.

11054

n 055 " The desxgn flow tO be used for establishing permit lumtauons for dbchargcs {o the )
' - g sttnct waters shall be as follows o :

B (@& The numerical criteria for classés A, B and O(CCC) as delineated in :
: subsection 1104.8, shall not apply at flows less than the average seveu-day o
~ {7-day) low flow, which has a probabxhty of occurrence of once in ten (10)

: ycm.s’

(b)  The numerical criteria for class. C(CMC), as delmated in subsecuon
1104.8, shall not apply at flows less than the avcxage one~day (1-day) low '
“flow, which has a probab:hty of occurrence of once in ten (10) years;

{c) For carcmogcmc pollutants undcr class D, as delmeated in subsection
1104.8, the design flow shall be the hatmomc mean flow, and for
nonéarcinogenic ‘pollutants under class D the design flow shall be the
average thirty-day (30-day) fow flow, whxch has the probability of .
occurrence of once in five (5} years. The categorization of poilutantstobe =
" carcinogenic 6r non carcmogcmc is shown under the Class D column for '

N -iHuman Health Cntena

L (d) * “The numerical mtena for danty shall not applyat ﬂows greater than the '
. long-term seasonal average flow; and S S

() For chlorophyll a, the design. ﬂow shall be the avcrage scasonal flow for
Ju]yl ﬂzrough Scptembcr 30 : _ S

1 105.'6'.' - i ngh flow. condmons in thc DISITIC( of C olumbla walers are deﬁned as fo!lows '
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(a)  For the Potomac River, the following conditions shall be considercd ahigh
" flow: . .
@ A flow that may result due to a rainfall with an average ntensity

greater than two-tenths of an inch (0.27) per hour for a period of

© oue (1) hour in the pomon of the District of Columbia oontnbutoxy
to the Potomac R.wer,

A flow equivalent to 2 three hundred peroent (300%) increase in .
flow dunng a twenty-four (24) hour penod _

For the Anacosua River; the following condxtlons shall be considered a

high flow:

. (1))

© .
. considered a h:gh flow:

A flow that may result duetoa ramfall with an average mtensxty

. greater thay two-tenihs of an inch \02"} per hour for a peried 5f .
otie () hour in the portiorof the Dlstnct of Columbia contnbutoxy B

to the Anacosua Rlver or

A flow equwalwr to.a three hundrcd percent (300%) increase in
ﬁow duting a twenty—fonr {24) hour period.

For Rock Creek and mbutanes, the followmg coudmons shallbe - '

':‘(i)

.%'

®

A flow that may result due to a rainfall \ﬁ(h an avcfage'nntcnsﬁy
greater than two-tenths of an inch (0.2") per hour for a period of

“one (1) hour in the pomon of the District of Columbia oontﬁbutory o

to Rock Creek, or

| Aflow eqmvalem toa three. hundred pexcent (300%) i mcrwsc m '

flow dunng a twenty—four (24) hour penod

For othcr tnbutanes to thc Po(omac and Anacosna RIVCIS, a ﬂow L

| .'equwalent 1o 8 five hundred pcrcent (500%) increase in flow dunngé L L
- twenty—four ("4) hour pcnod shall be consuiered a hxgh ﬂow o

'The Director may allow m1x1n2 zones for pomt sotirce dtscharges of pollutants on .t
a case-by-case basis, where it is demonstratcd that allowing a smiall area impact -
- will not ddversely affect the waterbody as:a whole Thc followmg condmons shall

:applr

In the noatidal waters the permxssxble size of the miixing zone shall be

 determined by the ability of organisms {o pass through the mixing zone "

and the size of the | recezvmg w. ate;bod\r '

9640 '
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‘ () ang ZOones shall be free from discharged substances that will settie to
form objectionable deposits; float to form unsightly masses; or produce

objectionable golor, odor; or turbidity;

© A mixing zone, or two (2) or more mixing zones, shali not form a barrier
to the movements of aquiatic life, nor.cause significant adverse i unpact ot
_aquanc lifein shallow areas that serve as a nursery;

’ (@ Thé' cancentration of a substance in the mixing zone shall not be lethal to
- passmg orgamsms, as deteriined by the- appropnate EPA method

{e) . Mixing zones shail be positioned in a manner that provxdes the gma.tm:
' protecuon to aqua&c life and thc des;gnated dses of the: watet'

B men the wmary, thv cro.s-sect:aua. area v“(:lipxw vya n..:::ag oRE |
) shall not exceed ten percent (10%) of the numerical value of the -
. cross-sectional area of the waterway, and the width of the mixing zone
shali nbt oc‘cupy more than one third (1/3) of the width of the waterway;

(g Wxthm the eszua:ry mixing zones may move with the pmvaﬁmg hydranhc
and mcteorologlcal conditions; - . o

' ('E) - The numerical standards for Criteria Continiuous Concentmuon {CCO)i in ..
" . subsection 1104.8 must be met at the edge 6f the mixing Zone and
therefore the CMC criteria will be met w:thm some pomons of the mxxmg '

- zone;

(i) . Themixing zone shiall be implemented in accordance with the EPA
" Technical Support Document for Water Quahty—Based Toxics Control

VEPA~SOS-2—90-001 March 1991; and

E (j)» ' ._ The nnxmg zone shall be approved by the Dxrector _

- ,‘ . 1 058 o Any pernm issued pursuant 0] secuon 7of lhc Water Polluuon Comrol Act of "t
e ._1934 D.C. Official Code § 8-103.06) shall be. based on the desvgnated uses and RS TET
other prowsxons of these water quahty standards e

D 11059 ¢ fWhen thc Dlreclor rcqmres 2 mew water qua!ny standaxﬂ~based efflent hmuathn' v

~ma discharge: permit, the pemntlee shall have no more than three {3) years to _
" achieve complxance with the limitation, unless’ the permittee can demonstratethat -~ .
.- a'longer compliance penod is warramed A comphancc schcdule shail be o
o mcludcd in the permit, - - _ A
'1105.10 The num_éncal cmen'a for dissolved -cadmiwﬁ,.h'exava-lexit chromium, trivalent
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1106 °

11061

-1106.2

- 11063 -

. bemg used for dissolved metals.

0CT 2 82005

chromium, copper, lead, nickel, siiver, and zinc shall be calculated by multiplying
thie criteria for these metals as specified ip Table 2 of subsection 1104.8 by the
EPA Conversion Factors specified in Appendix B of the EPA National -
Recommended Water Qlathntcna_ 2002, EPA-822-R-02-047, November

'2002. This conversion is required because the numerical values for these metals

~

in Table 2 of this Chapter were established for lota! recoverable metals, but are

h sm-ercmc STANDARDS - o

If requested, the Director may allow a person to mnduct a sxte-speczﬁc study to
change the numencal criteria when at lcast one (1) of the following conditions

exists:

{a) " The species, or cndangered specmc, at the site are more or less semsitive

ﬂnan lh0sc mczuoed i dzc nauonai criteria gata set; or

' (b) ' Physxcal or chemu:al charactmstxcs of the site alter (he bxologml '

‘availability or toxxcxty of the chemical.

If the criteria in subsection 1104.8 are found 10 be unsuitable for the District .
waters based upon the conditions described in subsection: 1106.1, whex requested -
to do so, the Director may adopt site-specific criteria for Class C waters, except
for mercury and selenium, or for Class D weaters, only when a sate-spe'-xf Ic study -

neccss:tam

When requested to do s, based upon the condmons described in subsection .
1106.1 and, if warranted, the Director shall allow  site-specific studxes to genexaze

- scientific information regardmg

~

@) TheWatér EiTect,Ralio for metals spcciﬁc to iheDi"sln'ct watcté"
e (b) : "The sensmvm&e of the aquauc orgamsms prevalent in the stmcl

S <) : -Thc tox:cxtyof chemucals to the ﬁsh in lhe Dlstnct walers and relatcd S

hmn:mhcalth cﬂ'ects and

. Ad) | Any othcr compellmg factors that menl consxderatlon for changmg 1he '

: :numencal standards m subsecuon 1104 8.

A person Of persons. planmng to conduct a sne-specxﬁc study shall submita

- complele plan of study to the Director for approval, and the s:te-specnﬁc study ‘
-shall be carrded out only af(er the Director approvcs the <!udv in ‘vn!mg, sub:ect w

- the requm:ments set fonh in this section.’

9642




DISTRICT OF COLUMBIA REGISTER

1106.5

11066

11067
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The Director shalt provide advance notice to alt dlscharge pcrmzttwc and
applicants for dlscharge permits pnor to the initiation of any site-specific study.

Al site-specific studies and adoption of sztc-spemﬁc criteria shaII be s_ubject to the

. following raqmrements

(@  Oncethe Director bas approved the study, it shall be cancluded in

accoidance with the approved plan;

() A person’ ot persons conducung a sxte-speclﬁc study subject to subsection

11063 shall submit to the Director for review and approval all data,
analyses, ﬁndmgs, xeports, and other mformatxon the Director deems

_ neoessanr,

v(t'_".) 'The Duector shall seek review of the’ ﬁndmgs of the suc-specx‘ic studms

' -and ¢ other relevant information by the publxc as welf as by apptopnate )
" -local'and federal government agencies and consider their oficerns before | -
* adopting any less smngent sxte—specxﬁc criterion based on those ﬁndmgs*

“and

o T (d) If the study cancludes that a more stringent criterion is needed for Class C

or D waters than provided in subsection 1104.3, then the Director shall
modxfy the- standards toreflect the more strmgent level of protectnon

" I astdyis conducted 1 detexmmc the Water Effect Rano (WER) for metals and }
" the criteria are in the dissolved forim, the WER must be based on the dissolved -
fractiofi of the metals. If the study is conducted to determine the WER for.metals’

and the criteria are in the total recoverable form, the WER must  be based on the
total recoverable fraction of the metals. If WERs are to be developed, EPA -

o guidance Intexin Interim Guxdance on Determination and Use of Water Effect Ragos fd
.+ Metals, EPA-823-B-94-001;  February 1994, shall be used and at a minimum, the
followmgtondxtzons shall be met unles the Dlrecmr appmvas:a dev:atmn or -

e ’"—_,-_altemaie method

d) -lfaWERsIudyconclud& thal an cxlstmgmtenon is not slrmgent _ SORNTTS R PR
enough. lhen lhe cmenon shaﬂ bemademore stnngenr o R O

B B At least two (2) sensitive mdlca(or species, a fish and at least one (1)

" invertebrate, shall be used to determine toxicity in iaboratory water and
. watcr collected from thc site;

A (c) - _The LC50 in the laboratmyualcr must be comparab}e 10 the 1Cs data '

- developed by EPA; - .

o (d) "Walerv s'aihples co’llcfcled» from the site shall be representative of critiéal
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iow flow. A minimuro of exght (8) samples per Iocatmuixer sezson shall
. be evaluated;

Samples shall be taken at the edge of the mixing zone unless multiple
discharges are involved. At least one (1) sample shall be reasonably well -
- mixed with the flow of the recewmg water, or the sample shall be well

outside the rcgulatory mixing zone;

©

) Labomtony warer shall be same as the water used by EPA and adjusted for
site water characteristics and hardness;

(8  The trace metal shall be added in the fonn of a hnghly soluble morgamc
Sa!i:
) - 'I‘he chem:ca! and phys:cal charactensucs, both dlssolved and total .

_recoverable metal concentrations hzudne». pH afkalinity: suspended

solids, ¢ ergamc carbon, temperature, and speczﬁc metal bmdmg ligands -
{where known to be important), and any other water quality charactcnsnc
that affects bwavaﬂab:hty and tox1c1ty of tbe water should be monitored

dunng the tox1c1ty tests;.

(@) AWERthatis large or that is based on tughly vanable tests may be
o Tejected;
(1 "The' WER"shall be the geoﬁctxic ﬁlean:éf thetwo (Zj Speéi;as; and' .
E '(k)' | Al chemxca], bxochlcal bxoiogvcal and other appropnate analm shall
be conducted using EPA-approved methods ,

- If a site-specific study is conducted 1o determme the Class D Human Health
Criteria and related human health effects, at a mxmmum, the study shall
incorporate the followmg mformauon. .

1i06.8

Vo) Bmconcenuanon facwrs of the subslances in thecommon‘ly uonsumed ﬁsh:' - RS
' .in the stmct : . e

) Perccnt hpxds in the commonly consumed ﬁsh in thc Dlstnct and

- .7(};) S Infonnauon regardmg the consumpuon by 1he pubhc of ﬁsh caught ﬁ-om

_ the District waters. . . o ,. :
1.}06,9 rThe detexmmauon of subsccuon 1106.8 (a) and (b) shall be made usmg EPA-' S S
. . approved mcthods ‘ : e Cre

o l'l.Oé.l'O The criteria, based upon a s'ilc-'s',pcciﬁ_c' siﬂd}' and infdnhafidﬁ collécted through
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' the study, shall be calculated using relauons developed by EPA Technical Sugpo_ra
Document for Water Quality-Based Toxics Control, EPA-505-2-90-001, March
1991, minus the componeat for drinking water, as follows: - :

(@  For noncarcinogens:
'NEW CRITERIA = (RID x WI}(FC x Lx FM x BCF)

where Rﬂ) is the reference dose from the EPA Integrated Risk Inforrmon
" System (IRIS) database, WT is seventy (70) kilograms, FC is the daily fish
* consumption by the exposed population in kilograms per day, L is the ratio ~
_ of lipid fraction of fish tissue consumed to three percent (3%), FM is the
- food chain multiplier and BCF is the biaconcentration factor for f sh with

o threepcrccnt (3%) lipid.
'(b} rorc«n.mogms . )
--NEWCRITERIA (RLxWT)!{ql xFCxLxFMxBCF)

WhCI‘CWT FC, L, FM, and BCF are as stated above RLxs 10'6 and ql is
the carcinogenic potency factor from the EPA IRIS database.

- 1106:11 . Ifthe efﬂuent limitation for a metal in a discharge permit is ; specified as "total
. tecoverable™, and the ciiterion for it in subsection 11048 is specified as
~ “dissolved”, enher of the fallowing two (2) approaches based on The Metals
‘Translator: Guidance for Calculsting a Total Recoverable Permit Limit Froma

‘Dissolved Criterion, EPA-823-B-96-007, June 1996, may be used, subject to prior. -

_rcvxcw and appmval by the Director: -

(a) ~ * The criterion may be used as total recoverable for the pmpose of
: estabhshmg cﬂluem hm:tauons, or. - . o

(b)) - _-A site-specific ratio between the dissolved and 1otal recoverabie metal mayl o
© - bedeveloped by systematic monitoring and analysis of the effluent and of RER
. - the receiving water at the edge of the mixing zone during penods that - '.

" reflect the exmmnmemal conditions upon which the permit was 1ssued

- This ratio shall mcoxporate considerations to avoid toxXicity to aquauc
- . organisms from deposition to the ‘sediment outside of the mixingzone. -
 The ratio of dissolved 0 total recoverable metal shall thenbe usedto =~ 70 ¢

determine the total recovemble cﬁ]uent ]muts based on the dtssolved

: metal cmenon

10602 The Dxrcc:or may “establish addmona] rcqmrements for adt)pung sue—speclﬁc
water quahry standards . , T
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B. Section 1158 s ameaded to read as follows:

1158

o 1188.1.1

11582

11583

S :-' l_ 11'58;4

11585

o Nothmv in thesc water quahty standards shall be 1merprcted as allewatmg any _
. discharger from meama mofre stm:gem walter quallty standards of downgradxent

ENFORCEMENT

This chapter shail be enforced pursuant to the Water Poilution Control Act of
1984, as amended; effective March 16, 1985 (D.C. Law 5-188; D.C. Official Code
§§ 8-103.15, 8-103.16, and 8-103.17), and theWatgr Pollution Extforcement -

Rt_:gula'tioqs, {21 DCMR Chapter 22).

All laboratory examinations of samples collected to defermine compliance with
these water quafity standards shall be performed in accordance the procedum
approved by thc Umted Staws Emnmmnental Protection Agency.

Al ﬁcld analyses and measuremcuts of water to determine comphance with these:
water quality standards shail be conducted in accordance with standard procedures :

cpecxﬁed by the D:rector

]unsdlcnons .

Primary contact: recfauoh shall be prohibited in the Potomac and Apacostia
Rivérs and Rock Creek unfil such time as the standards in subsecuon 1104.8 for

) :'Class A beneﬁcxal use.are conslstcntly mamtamed

€. Section 1199 is amended to read as follows:

1199

© 1991

' DEFINITIONS
" When used in thls chapter the followmg terms shall have the i meanings ascnbed

L ;_Acute toxic - the concéntration of a substance that is Ictha] 1o fifty pcrccnt 60%)
of the lw orgamsms wnhm nmety-s:x (96) hours, also referred to as the LCso ST

e "-Adverse natural mndntwns an unantxcxpawd gravc “3“"31 dlsasicr or "ﬂ“r

' natural phenomenon of sn exceptional, inevitabie and irresistible character, the

,i"'l effects of which could not have been prmremed or avmded by the exercxse of dua a
~ care or fores1ght ' - : L _

:Amblen( those condmons exrstmg before or upstream of a source or mcldence :

o 'of polluuon

i:Auadromous ﬁsh f sh thal Spend most of lhmr hves m sahwa(er but migrate ', B
nto ﬁ'eshwater trﬂ)utanes 10 spawn. L :
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" Aquatic Life - all animal and plant life including, but not limited to, rooted
underwater grasses found m the District waters.

Background water quality - the levels of chemical, phymcal, btoiogxcal and
radiological constituents or parameters in the waterupgradient of a facility,
practice; or activity and which have not becen affected by that facxht}r, practxce or.

. activity.

Best management practices (BMPs) — schediles of activities, prolubmons of

_practices, maintenance procedures, and other management practices to prevent or ]

- reduce the discharge of pollutants to the waters of the District. BMPs also mctude .
... practices found to be the most effective and practical means of prcven(mg or T
* - teducing point and non-point source polluixon to Tevels that are compaﬁblc with :

wa!c: qualxty goals

o Contammaaon < an iinpaimment of water quality by biological, chexmcal
: physu:al or radiological materials which lowers the water quahty toa degme that
' creates a potential hazard to the env:romnem or publ:c health or interferes w;th a -

: ;dwgnatcd use.

- Criteria -any of the group of physical, Chem:cal blologxcal, and radzologmal
- "water quality parameters and the associated numerical concentrations or levels
- - that compose the numerical standards of the water quahty standards and that
‘-'deﬁne a component of the quality of the wam needed fora desxgnated use.

- _‘_CCC or Criteria Commuous Concentration - ghe !n,hes( concentranon of a
L poﬁutant 16 which aquatic life can be exposed for an extended period of time .
-~ (four—day (4-day) average) without deletérious effects at a frcquency that docs net

' . gxceed morc than once every three (3) years.

, _CMC or Criteria Maximum Concen(rauon !hoh:ghest concentration of a . o
..~ - pollutant 1o-which aquatic Jife can be exposed for a shont period of time (one-hour -~ - .= ©
" 7 "(1-hour) average) without deleterious effects at4 frequency ﬂlat does not. cxceed S
: f_'_morethanoncecvaytlnec@)years L

S Consumptmn of Fish and Shellf sh = Ihe human mO&cnon of ﬁsh and she]iﬁsh
© "-that are not:chemically comtaminated at a level that wiil cause a mgmﬁcant
“adverse health lmpac! caught from the Disict’s waters. :

S Current use - the.nse that is genemllv and usually aﬁamed based upon t‘nc water -
- quahty 1 the waterbody ' . T

- ‘Depart.m'en( - thc_Deparlmcxiﬂt‘ of -Héalth,"or ."is'uéd_z#éor a'gency; o
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Designated use - the use specified for the waterbody in these v«yalef quality

 standards whether of not they are being attained.

Director - the Director of the Department, or his or her designee.

- . Early warning value - a concentration that is a percentage of or practical

qoantitation hmu, for a ground water quality criterion ot enforcement standard. -

EPA ~ United States Ennromumtal Protection. Agency_ ) .

fEnfomemdt standard - the value assigned to a contaminant for the purpose of

regulating an activity, which may bc the samne as the cntenon for that

o conmmnant.
R E'astmg use - the use actuallv attamcd n thc w*terbodv on or aﬂer Nzwember 28,

1975

- _'Federal Clean Wster Act - the Federal Water Polhmon Control Act, approved
Omober 18,1972 (86 Stat. 816; 33 US.C. § 1251 et’seq ), as amended.

B Ground water - underground water, excluding water in pxpns tanks, and other
comamers ercated or set up. by people. .

- Harmomc mean ﬂow thc number of daily flow measurements dnnded by the
. sum of the reciprocals of the flows. Itis the rccsproca! of the mean of the

s :.recxprocal&

ngh quality waters waters of a quahty that i is better than needed to protect

h-ﬁshable and. swmunable streams

o -Landf H-a dlsposal fac:hty or part ofa facxhty at Whlch sohd wasic 15
. pcrmaﬁently p}aced m oron. land and wluvn is 0ot & ionds,n-wdmg fac.ﬂi

o '-Landspreadmg dnsposal facxlm' a I‘acﬂuythat apphes sludgc or other sohd _

+ = wastes onto the Jdand or incorporates solid waste in the soil surface. at greater than' Che

- 'vegctauVe tmhzaucm and soxl condmoncrsllmmoblhzanon rates. - L

e ',LCss or lethal coucentrauon ‘the numencal lmm or concentranon of a lest
..malcnal mxxed in water that is lethal 1o fi ifty percent (50%) of the aquauc ‘
o ;oreamsms exposed lo the test materzal j’or & penod of mncty-sn. (96) hours.

- -Load or Loadmg the total quanmyof a pollutanl m a glven pcnod of nme

'9548
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ang zone - a hmned area or a volume of water where initial dilationof a -
, discharge takes p]acc and-where numerical water quality criteria may be exceeded

but acute toxic conditions are prcvcnlcd from occumng

o o B, MPN a stausucally demed estimate of the “Most Probible Nmnber” of bacteria |
' o -;colomes in a volume of ane hundred nu]hhtcrs (100 mL) water smnple L

‘Narrative criteria - a condition that should not be attained in 2 specific mediom
.to maintain a given dcsxgnated use and that is oenaaliy expxessed ina "ﬁ'ee from .

format. -
 Navigation — the designated use for certain District waters. This designation
. applies to waters that are subject to the ebb and flow of the tides, or waters that
- are presently used, may have been used, or ray be used for shipping, travel, and

vagrce by 'f‘*'\sel

o ‘.t;zmponaunn of interstaté or xc:exgn coanrmerce by

‘ Nonpomt source - any source from wluch pollutams are of may be dxschargcd
-_other tha;n a-point source. - - , B}

',Numenca! cntena the maxxmum lcvel of a contammam, or thc minimumy Ievel
-of a constituent, or the acceptable range ofa paramewr in water to maintain a

'_gwen demgnated use.

'Permlt or Permmed a wntlcn authonzauon 1ssucd or cem.fied by the D:rcclor
S under pcrtmem laws and regu]auons for an activity, facxhty, ‘or cnuty to dxscharge
_ trmt. store,or: dxspose of materials or wastes. - : L

: Pomt of compl:ance the pomt or pomts where the water quahty cuforcement
- standaxd or criterion must not be exceeded. S '

" :;Pomt source any dxscretc source of quannﬁable pollu(ants mcludmg a
mumcrpal treatrisent Tacility discharge, resideniial, coirgerciai or incusirial waste
-, - discharge, a combined sewer overflow; or any discemible, conﬁned, and dxscrele
"'-'.cenveyance including any.pipe, ditch, channel, tunnel, condisit, well, discrete.
 fissure, container, rolling stock, or concenuated ammal feedmg operahon from

o '-:whlch comammams are or may be dlSChal’geé

S ,- . -Polluuon lhc man~made or man—xnduccd a]ieratxon of the chermcal physxcal '
btologlca] or radzologlcal mtcgnty of water. . - .

- Pellutant any substance thar may alter or mtcricre wuh the restoration or
0 mamtenance of the chemical, physical. radiological, or biological integrity of 1he B
o walcrs of the Dnstncg including dredged soil, solid waste, incinerator resiue,
. sewage, garbage, sewage sludge, munitions, chenncal wastes, hazardous wastcs- _
- ‘biological matenais. radjoacuvc matenals heal, wrecked ordxscardcd eqmpnent

9649
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Surface waters - all rivers, lakes, ponds, “'etiand's; inland waters, Streams, and alk-
other water and water courses within the jurisdiction of the District of Columbia.

Tidally influenced waters - surface waters within the Potomac River, the

Anacostia River and all embayments and tributaries to thcse rivers under the
influence of tidal exchange.

TOX]C subswnce - any substance or combmauon of substanoes that, after

discharge and upon exposure, ingestion, inhalation, or assimilation into any

" organism, either directly from the environment or indirectly by ingestion through
- food chains, may cause death, discase, behavioral abnormalities, cancer, genetic
- mutations, physiclogical malfunctions (mcludmg malfunctions in reproducnon),

oor physncal deformmw inthe orgamsm orits oﬁ'spnng.

ué sna!\,'s:& -a .uas.et-ral mclhml-lwv '::c:} tn.detost act changes o irenas'

N conta:mnant’icvcls overtime. .-

. Water Eiffect Ratio or WER - the ratio of {he site water LCso value to the
laboratoxy water LCso value. - _ .

Waters of the District or Dnstrict waters - ﬂbwiﬂg énd stili bodies of water,

- . whether atificial or natural, whether underground or on land, so long as in the
+ Districtof Columbia, but exclides water on private property prevcnted from
“reaching underground or land watercourses, and also excludes water in close.d

- collecnon or dxstnbutwn systems.

' Wetland a marsh, swamp bog, or other area penodtcally mundated by tzdes or
: havmo saturdted soil conditions for prolonged periods. of time and capable of -

supportmg aquatlc vegetatton

: Wlldhfe all ammal lee whethcr mdlgenous orm:gratory rcgardless of life stage o
. .including, but not linited to, birds, anadromous and semi-anaromous fich, - . - .
;. shellfi sh, and mammals mclndtng sensmve specxes that are found morusethe - -~ .
" Dlstnct waters. : o - _ T

11992 When uscd in thxs chap(er, the fo]lowmg abbrewanons shall have the meamng SRR

ascnbed

-°C - . - . degreescentigrade
-CaCO0; - Calcium Carbonate -,
CF - Conversion Factor
m o - meter L .

mgll - railligrams per fiter _ ‘
‘mg N/L - . milligrams of Nitrogen per liter
mL - milliliter. S
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~ -~ Consent Decree entered in Kingman B ; _
- Anacostia Watershed Society V. \].S. Environmental Protection Agency, Case No.

. uLraq

| UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

 FRIENDS OF THE EARTH, %
Plaintiff-Appellant, )) .
v - - - )) ~ No. 05-5015
ENVIRONMENTAL PROTECTION | a )) |
AGENCY, ET AL, | )
.Defmdant—Appellées. ) ;

. DECLARATION OF THOMAS M. HENRY

{ My name is Thomas M. Hepry. 1am e Total Maximum Daily Loads

- (“TMDL”) Program Manager for the Office of Watersheds, Water Protection Division, =

Region I of the US. Environmental Protection Agency (“EPA™). As TMDL Program '

- Manager, 1 have responsibility for coordinating the approval and establishment of

TMDLs in the states in Region I, including the District of Columbia. I make this
Declaration in support of the Appellee’s Supplemental Brief on Mootness. This

" Declaration is based upon my personal knowledge and information obtained by me in the
. course of my duties. o o ‘

2. I2001,EPA approveda TMDL for biechermical oxygen demand (“BOD
TMDL') discharges to the Anacostia River and its tributaries. The BOD TMDL. was

developed by the District of Columbia in compliance with the schedule set forth in the
in Ki - ivi *, Friends of the Barth, and

1:98CV00758 (D.D.C.). As patt of its approval, EPA found that the District’s BOD

daily average, 5.0 mg/l one-hour minimum (March - June), and 4.0 mg/1 one-hour minimum (July

- FM).

s 12002, EPA cstablished a TMDL for discharges of total suspended solids (“TSS'

. TMDL”) to the Anacostia River and its tributarics. The TSS TMDL was established by EPA in
compliance with the schedule set forth in the Consent Decree entered in Kingman Park

and Anacostia Watetshed Society V. U.S.

- established at alevel necessaty to implement the applicable District of Columbia narrative water

quality criterion for turbidity. At that timne, the District’s water quality gtandards applicablc to

Mkachmeat L

TMDL was established at 2 Jevel necessary to irmpleruent the then-applicable Districtof
* Columbia water quality-criteria for dissolved oxygen (‘DO”), which wete § mg/l minimum-

Fnvironmental Protection Agency, ‘Case No. 1:98CV00758 (D.D:C.). TheT SS TMDL was
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turbidity consisted solely of a narraﬁvie criterion with no pumeric-criteria. As part of the TSS
TMDL, EPA uscd data and analysis developed by its Chesapeake Bay Program to identify an
appropriate numetic endpoint of 15 g/l TSS to achieve the narrative turbidity criterion.

4, Subsequent to the esteblishment of the BOD and TSS TMDLs, EPA approved
changes in the District of Columbia water quality standards for DO and turbidity.

5. The now-applicable turbidity water quality standard consists of both the previous

. narrative criterion and 2 numetic measurement of “Secchi depth” of 0.8 metexs for all Class C

tidal waters, including the Anacostia River and some or all of its ributaries. 52 D.C. Register at
9628-29 (to be codified at 21 D.C. Mun. Reg. Ch. 11, § 1104.8 (Table 1)). “Secchi depth”

‘i a measurement of water clarity defined as the mean depth of the point where a weighted white
disk 20 cm in diameter disappears from view. : : .

6.  TheTSS TMDL established in 2002 does not take into account the Secchi depth

- measirement that is now part of the water quality standards for turbidity.

7 The now—app']icable: water quality criteria for DO consists of a seven-day mean

. . 'average of 6.0 mg/l and instantancous minimum of 5.0 mg/l for February 1 -May 31, and 2 30-
“ day mean of 5.5 mg/l, a seven-day mean of 4.0 mg/l and an instantancouvs minimum of 3.2 mg/l

. (4.3 mg/l at water temperatures greater than 29 degrees Celsius in tidally influenced waters) for
" Ime 1 - Yanuary 31. 52 D.C. Register 9621, 9628-29 (Oct. 28, 2005) (to be codified at 21

D.C. Mun. Regulations Ch. 11, §1104.8 (Table 1). -

- & The now-applicable _water-quality criteria for DO did not exist at the time
that EPA approved the BOD TMDL,

9. - EPAjasthe permit issuing authority for the District of Columbia, would
usg'informaﬁon-in these TMDLs as on¢ factual input, for example, information they
provide as to relative allocations, critical conditions, flow, ete. Because the applicable

. water quality standards subsequently were changed, EPA would not base water quality- .

based effluent limits for new or re-issued permits directly on the wasteload allocations in

~ these TSS and BOD TMDLs. Instead, EPA would derive a new wasteload allocation or
. utilize any other appropriate method to-set the permit limits at a jevel necessary 1o

. implemerit the subsequently approved water quality standards, and the TMDLs would be

 subsequently revised to i ' '

{ement the new standards..
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10.  If these TMDLs were to be revised to a level mecessary to implement the
subsequently approved water quality standards for DO and turbidity, EPA and/or the
District of Columbia may rnieed to use a new or revised model, and to gather and analyze
any relevant data generated since the establishment and approval of these TMDLs in
2001 and 2002.. In addition, the TMDLs would have to undergo an appropriate public
notice and comment period. EPA cstimates that the process of revising these TMDLs
wounld take approximately cighteen (18) months. ~ '

_ Pursuant to 28 U.S.C. § 1746, 1 declare under penalty of perjury that the foregoing
is true and correct. T _ ’ ' _

Executedon\ma‘ h 6 Z0O66 -
{ - .

Thomas M. Henry
_ TMDLPrbM‘ManagetGeetdiﬂam
* . Water Protection Division B
U.S. Bnvironmental Protection Agency '
" Region IIT :
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