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NOTICE OF WITHDRAWAL, WITH PREJUDICE, 

OF AMENDED NOTICE OF APPEAL 

Pursuant to 25 Pa. Code § 1021.141(a)(1), appellant Clean Water Action (“CWA”) 

hereby withdraws, with prejudice, its Amended Notice of Appeal (“Amended Appeal”), filed 

with the Environmental Hearing Board (“EHB”) on November 2, 2009.  Because voluntary 

withdrawals “will be without prejudice unless otherwise ordered by the Board,” EHB Practice 

and Procedure Manual § XIV(C), CWA respectfully requests that the EHB order withdrawal of 

the Amended Appeal, with prejudice, based on the following facts: 

Background 

1. In 2008, a 70-mile stretch of the Monongahela River was contaminated with total 

dissolved solids (“TDS”) at levels exceeding water quality standards.  Amended Appeal ¶ 52.  

The Pennsylvania Department of Environmental Protection (“DEP”) acknowledged that much of 

the problem appeared to be caused by the discharge from sewage treatment plants of high 

volumes of wastewater from deep gas drilling.  See id. 
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2. The Monongahela River is the primary source of drinking water for 

approximately 350,000 people in southwestern Pennsylvania.  See id. ¶ 51. 

3. Notwithstanding the contamination, on August 28, 2009, DEP issued to 

Shallenberger Construction, Inc. (“Shallenberger”) a Water Quality Management Part II Permit 

(“WQM Permit”) for construction of an “industrial wastewater treatment facility for gas well 

drilling and production wastes,” known as the Ronco Water Treatment Facility (“Ronco 

Facility”).  See id. ¶ 70.  The Ronco Facility proposed to discharge gas wastewaters with high 

TDS levels into the already polluted Monongahela River under an unlawful National Pollutant 

Elimination Discharge Permit (“NPDES”) permit issued by DEP in September 2008 (the “2008 

NPDES Permit”).  See id. ¶ 60.  The 2008 NPDES Permit required only that the facility monitor 

for TDS, without imposing any limits on TDS discharge levels, and it contained neither limits 

nor monitoring requirements for radionuclides, sulfates, chlorides, heavy metals other than iron 

and barium, or for any of the “BTEX” compounds (benzene, toluene, ethylbenzene, and xylene).  

Id. ¶ 62.  The permit also failed to include many of the mandatory technology-based effluent 

limitations set forth in 40 C.F.R. part 437 (“Part 437 Limits”).  Id. ¶ 61. 

4. Also on August 28, 2009, DEP executed a Consent Order and Agreement (the 

“2009 CO&A”), authorizing  Shallenberger to operate the Ronco Facility under the unlawful 

2008 NPDES Permit until DEP amended that permit to comply with the law.  Annexed to the 

2009 CO&A was a draft NPDES permit amendment (the “2009 Draft Permit Amendment”), 

which included Part 437 Limits and limits for TDS and sulfates, but DEP promised not to issue 

the amended permit for at least 180 days.  Id. ¶ 73.  Moreover, the 2009 CO&A recognized that 

the Ronco Facility would need additional treatment equipment to meet the TDS limits, id. ¶ 74, 



 

3 
 

but nevertheless allowed the plant to operate without it for three years after DEP issued the final 

permit amendment,  id. ¶ 75.   

The Amended Appeal 

5. On October 13, 2009, CWA filed a Notice of Appeal, seeking EHB review of the 

WQM Permit and the 2009 CO&A. 

6. On November 2, 2009, CWA filed its Amended Appeal, which clarified the 

numerous deficiencies in the 2009 CO&A that were the subject of its appeal.  Specifically, the 

Amended Appeal noted that neither the 2008 NPDES Permit nor the 2009 Draft Permit 

Amendment adequately protected water quality, as required under federal and state law.  The 

CO&A effectively gave the facility license to contaminate the Monongahela with pollutants 

covered under the 2009 Draft Permit Amendment for at least three and a half years, and for other 

pollutants, the 2009 CO&A allowed contamination to continue indefinitely.  Id.  ¶¶ 80-89. 

7. In light of the foregoing issues, CWA asked that the EHB:  (1) invalidate the 2009 

CO&A and (2) direct DEP to revoke the 2008 NPDES Permit and the WQM Permit.  Amended 

Appeal at 23. 

The Permit Amendments 

8. While CWA’s Amended Appeal was pending, in January 2010, DEP published 

notice of the 2009 Draft Permit Amendment.  CWA promptly petitioned the EHB to prohibit 

operation of the Ronco Facility until final determination of CWA’s expected challenge of that 

deficient permit.  See Petition for Supersedeas (filed Feb. 5, 2010). 

9. To avoid shutdown of the plant, Shallenberger agreed that it would not discharge 

any effluent from the Ronco Facility until DEP issued a final amended NPDES permit for the 

plant or until 60 days after DEP received all information necessary to prepare an amended 
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permit, whichever was earlier.  Based on the agreement that the facility would not discharge, 

CWA withdrew its petition to prohibit operation of the Ronco facility. 

10. More than eight months later, on October 21, 2010, Shallenberger submitted a 

revised application for an amended NPDES permit.  On January 29, 2011, DEP proposed a new 

NPDES permit amendment that included Part 437 Limits and limits under the Pennsylvania 

regulations, 25 Pa. Code ch. 95 (“Chapter 95”) , for TDS, sulfate, barium, and strontium.   

11. On March 16, 2011, Clean Water Action and 18 other organizations submitted 

comments on the draft NPDES permit amendment, explaining a number of errors and omissions, 

including the failure to include the Chapter 95 limits for chloride.  The next day, CWA also 

formally petitioned DEP for revocation of the 2008 NPDES Permit and the WQM Permit. 

12. DEP did not issue the flawed permit amendment proposed in January 2011.  

Instead, DEP further revised the proposed amendment and, on June 6, 2012, DEP published a 

new draft amendment of the 2008 NPDES Permit (the “2012 NPDES Permit Amendment”).  The 

2012 NPDES Permit Amendment included the legally required Part 437 Limits and all of the 

Chapter 95 limitations, including limits on chloride discharges.   

13. Since its construction, the Ronco Facility operated as a recycling facility, without 

discharging any effluent into the Monongahela River.  The 2012 NPDES Permit Amendment 

required immediate compliance and therefore precluded any discharge whatsoever until new 

facilities capable of treating TDS were formally permitted by DEP and operational.  CWA thus 

succeeded in obtaining a permit for the Ronco Facility that prevented contamination of the River 

with inadequately treated gas wastes. 
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Termination of the 2009 CO&A 

14. For approximately another year, the Ronco Facility operated as a recycling 

facility, while DEP negotiated remedies for Shallenberger’s repeated waste management 

violations.  On May 29, 2013, DEP executed a new Consent Order and Agreement (the “2013 

CO&A”) with Shallenberger and Appalachian Water Services, LLC (“AWS”), which had 

acquired the Ronco Facility.  A copy of the 2013 CO&A is annexed hereto as Exhibit A. 

15. The 2013 CO&A does not allow any discharges from the Ronco Facility until 

AWS acquires an amended Water Quality Management permit.  2013 CO&A ¶ 3(a).  The 2013 

CO&A also provides for immediate shutdown of the Ronco Facility if AWS fails to comply with 

its terms, including compliance with the 2012 NPDES Permit Amendment.   Id. ¶ 3(b)-(c). 

16. Finally, the 2013 CO&A provides that, upon its execution, the 2009 CO&A, 

which is the subject of the Amended Appeal, would automatically terminate.   Id. ¶ 19. 

17. As of May 29, 2013, the unlawful 2008 NPDES Permit, the WQM Permit issued 

with the 2009 CO&A, and the 2009 CO&A challenged in CWA’s Amended Appeal were no 

longer in effect.  After more than three and a half years of litigation, CWA had achieved the 

purposes of both the Amended Appeal and petition for revocation of the 2008 NPDES Permit 

and the WQM Permit. 

The Settlement 

18. Having achieved its goals, CWA entered into a Settlement Agreement with DEP, 

which went into effect on July 29, 2013.  The Settlement Agreement provided that CWA would 

withdraw its Amended Appeal, with prejudice, within 15 days of the effective date.   

19. CWA hereby seeks to withdraw its Amended Appeal, with prejudice, in 

accordance with the Settlement Agreement.  A voluntary withdrawal of an appeal “will be 
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without prejudice unless otherwise ordered by the Board.”  EHB Practice and Procedure Manual 

§ XIV(C).  CWA therefore respectfully requests that the EHB so order this Notice of 

Withdrawal, With Prejudice, of Amended Appeal and sign the accompanying Order. 

Respectfully submitted this 7th day of August, 2013. 

_________________________________ 
Deborah Goldberg 
Admitted pro hac vice 
Earthjustice 
156 William Street, Suite 800 
New York, NY  10038 
Phone:  212-845-7377 
Fax:      212-918-1556 
Email:  dgoldberg@earthjustice.org 
 
Emily A. Collins 
PA ID # 208990 
University of Pittsburgh School of Law 
Environmental Law Clinic 
P.O. Box 7228 
Pittsburgh, PA  15213-0221 
Phone:  412-648-1300 
Fax:      412-648-1992 
Email:  eac50@pitt.edu 
 
Attorneys for Appellant Clean Water Action 

 

SO ORDERED this ____ day of August, 2013. 

ENVIRONMENTAL HEARING BOARD 
 
 
 

____________________________________ 
THOMAS W. RENWAND 
Chairman and Chief Judge 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Notice of Withdrawal, With Prejudice, of Amended 

Notice of Appeal and Exhibit A was served this 7th day of August, 2013, by electronic mail, on: 

 
Bruce M. Herschlag bherschlag@pa.gov  
John Herman joherman@pa.gov  
Department of Environmental Protection 
SW Regional Offices 
400 Waterfront Drive 
Pittsburgh, PA  15222-4745 

 
Attorneys for Appellee Department of Environmental Protection 

 
 
and via electronic mail on: 
 

David R. Overstreet David.Overstreet@klgates.com  
Christopher R. Nestor Christopher.Nestor@klgates.com  
K&L GATES LLP 
K&L Gates Center 
210 Sixth Avenue 
Pittsburgh, PA 15222 
(412) 355-6500 paul.stockman@klgates.com  
 
Attorneys for Appellee Shallenberger Construction, Inc. 

 
 

        
______________________________ 
  Deborah Goldberg 


