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Before the court are the motions to dismiss filed by Defendants Utah Department of Natural

Resources (DNR), Utah Division of Water Rights (DWR), and Utah Division of Forestry, Fire,
and State Lands (FFSL) (collectively State Defendants) and Intervenors Central Utah Water

Conservancy District, Weber Basin Water Conservancy District, and Jordan Valley Water
Conservancy District (collectively Water Conservancy Districts); Utah Lake Water Users
Association, PacifiCorp, Provo River Water Users Association, Metropolitan Water District of

Salt Lake & Sandy, Utah Lake Distributing Company, and the cities of Eagle Mountain, Provo,
Ogden, and Salt Lake (collectively Water User Intervenors); and Utah Division of Water



Resources and Board of Water Resources, Utah Division of Wildlife Resources, and Utah Division

of State Parks (collectively State Agency Intervenors).1,2

On September 17, 2024, the court held a hearing on the pending motions to dismiss. At the

hearing, Plaintiffs Utah Physicians for a Healthy Environment, American Bird Conservancy,
Center for Biological Diversity, Sierra Club, and Utah Rivers Council (collectively Plaintiffs) were
represented by Stuart Gillespie. The State Defendants were represented by Michael Begley
(FFSL), Sarah Shechter (State Engineer), and Lance Sorenson (DNR). The Water Conservancy

Districts were represented by Aaron Lebenta. The Water Users Intervenors were represented by
David Wright and the State Agency Intervenors were represented by Shane Stroud. 3

At the conclusion of the hearing, the court requested supplemental briefs regarding a
potential narrowing of Plaintiffs' declaratory judgment claim and the Utah Supreme Court's
decision in Colman v. Utah State Land Bd., 795 P.2d 622 (1990). After supplemental briefing was

complete, the parties submitted the motions to dismiss for decision on January 6, 2025.

Having now considered the briefing, the oral arguments, the applicable legal standards, and
the relevant law,4 the Court hereby issues the following Ruling and Order:

I. SUMMARY OF RULING AND ORDER

The motions to dismiss are denied in substantial part.

As explained in more detail below, the court has subject matter jurisdiction to issue a
limited declaratory judgment regarding (a) the scope of the public trust in Utah; (b) the scope of
the State's duties as trustee of the public trust; and (c) the State's alleged breach of its trustee
duties.

With respect to scope, the court concludes that Utah's public trust includes the navigable

waters of the Great Salt Lake as well as the sovereign lands underlying those waters. Accordingly,
the State, as trustee, has ongoing fiduciary duties to protect and preserve the waters of the Great

Salt Lake from substantial impairment so that these waters can be used for the trust purposes of

navigation, commerce, fishing, and recreation. The exact parameters of the State's trustee duties

will need to be developed through additional briefing or further litigation.

1 The Water Conservancy Districts, the Water Users Intervenors, and the State Agency Intervenors are sometimes
collectively referred to as "Intervenors" and the State Defendants and Intervenors are sometimes collectively referred
o as "Defendants."to

2 The court also permitted the filing of an amicus curiae brief by law professors and responses to the amicus curiae

brief by Defendants.

3 The court is only referencing the attorneys who made arguments on behalf of Plaintiffs, the State Defendants, and
the Intervenors. Several other attorneys made appearances for the record but did not argue at the hearing.

4 As the court was preparing to issue the Ruling and Order, the Utah Supreme Court issued its decision in Roussel v.
State, 2025 UT 5. Although this decision does not change the court's conclusion regarding its subject matter
jurisdiction, the Court's holding in Roussel is briefly discussed in footnotes in Section IX below.
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The court further concludes that Plaintiffs have stated a claim for breach of the State's

trustee duties, i.e., that the State has failed or refused to take feasible steps to protect the waters of

the Great Salt Lake and to preserve them for trust purposes. Of course, at the motion to dismiss

stage, the court is not ruling that the State has, in fact, breached its duties as trustee of the public
trust. This aspect of Plaintiffs' claim requires further litigation.

However, the court concludes that Plaintiffs are not entitled to additional specific

declaratory relief in the form of an order directing the State to "review, and where necessary,
modify [upstream] diversions to protect and preserve the public trust."While it may be true that

upstream water diversions are "by far the most significant cause" of the Great Salt Lake's

"precipitous decline," the court is not persuaded that these upstream diversions "remain subject to

the public trust" or that mandatory modifications of perfected water rights are "feasible" given

Utah's prior appropriation system. Consequently, the court grants the motions to dismiss with
respect to this aspect of Plaintiffs' declaratory judgment claim.

II. THE GREAT SALT LAKE

The Great Salt Lake is a national treasure. It is the largest saline lake in North America and

the eighth largest terminal lake in the world. The Great Salt Lake plays a critical role in Utah's

economic, ecological, and environmental well-being. A variety of industries - including brine

shrimp fishing, recreation, mineral extraction, tourism, and skiing - depend on the Great Salt Lake.

These industries collectively contribute billions of dollars each year to Utah's economy and

provide thousands of jobs to Utah workers. In addition, a diversity of wildlife depends on the Great

Salt Lake, which also provides essential resting, feeding, and breeding habitat for up to 12 million

migratory birds each year.

As with other terminal saline lakes, the Great Salt Lake's water level has historically
fluctuated because of natural and human influences.5 The Great Salt Lake is primarily fed by
inflows from freshwater tributaries that also support municipal and agricultural uses. The Great

Salt Lake is broad and shallow. Consequently, even small changes in water level bring about
significant changes in its surface area. Compared to its historic baseline, the Great Salt Lake had

lost approximately 73% of its water and 60% of its surface area when it hit record low levels in
the fall of 2022.7

As Plaintiffs allege in their Complaint and further explain in their opposition to the motions

to dismiss, the State's own experts have determined that the Great Salt Lake's "healthy range" for

5 See Great Salt Lake Strike Team, Great Salt Lake Policy Assessment 11 (Feb. 9, 2023),
https://gardner.utah.edu/wp-content/uploads/GSL-Assessment-Feb2023.pdf?x71849 ("Policy Assessment"); see also
Utah State Rd. Comm'n v. Hardy Salt Co., 26 Utah 2d 143, 145, 486 P.2d 391(1971).

6 Utah Dep't of Nat. Res., Final Great Salt Lake Comprehensive Management Plan and Record of Decision at §

2.3.1 (2013), https://ffsl.utah.gov/wp-content/uploads/OnlineGSLCMPandROD-March2013.pdf ("Comprehensive
Management Plan").

7 Compl. at 3; Benjamin W. Abbott et al., Emergency Measures Needed to Rescue Great Salt Lake from Ongoing

Collapse, at 2 (Jan. 4, 2023), https://pws.byu.edu/GSL%20report%202023.
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human and ecological interests is between 4,198 and 4,205 feet above sea level. Elevations below

4,198 feet are associated with increased salinity levels and significant exposure of the lakebed,

resulting in serious ecological, economic, and public health impacts. More specifically, brine fly
and shrimp populations are harmed by declining lake levels, which in turn threatens the brine

shrimp industry and imperils the many bird species that depend on brine shrimp as a food source.
Exposure of the lakebed results in the emission of harmful lakebed dust pollution, which creates a

public health hazard. And lowered water levels of the already shallow lake result in the loss of
boating access and difficulties in navigation.

Economically, the Great Salt Lake directly supports approximately $1.3 billion in

economic activity and provides around 7,700 jobs, primarily through mineral extraction, brine
shrimp fishing, and recreation. The Great Salt Lake's evaporation increases annual snowfall by 5

to 10 percent, bolstering the local ski industry and providing another 20,000 jobs and

approximately $1.2 billion in economic activity. Accordingly to one assessment, "the monetized

potential costs of a drying Great Salt Lake" could be as much as $1.69 billion to $2.17 billion per

year and over 6,500 job losses, with costs increasing substantially over time.I1

According to Plaintiffs, the decline of the Great Salt Lake is the result of "excessive water

diversions" related to "agriculture, extractive industry, and unsustainable outdoor use."12 They
allege the State has failed to "adopt or implement" strategies identified by the Great Salt Lake

Strike Team involving reduction of water use in these areas or "any other strategy to limit upstream

diversions sufficiently to prevent further losses to the Lake" or restore it to 4,198 feet.

Defendants do not dispute the importance of the Great Salt Lake or the gravity of the
situation presented by its significantly declining water levels. Indeed, in their motions to dismiss,
Defendants recognize that the Great Salt Lake is a critical resource and detail the State's

voluntarily efforts to address the health of the Lake. Nevertheless, Defendants are adamant that

the State has no legal obligation to protect and preserve the waters of the Great Salt Lake under

the public trust doctrine or otherwise. Defendants even go so far as to insist that the State, if it

chooses to do so, can de-water the Great Salt Lake so that it is nothing but a dry lakebed.13

Consequently, Plaintiffs have filed this action to correct the State's fundamental
misunderstanding of the public trust doctrine and to force the State to acknowledge and fulfill its
duties as trustee of Utah's public trust, which includes the waters of the Great Salt Lake.

8 Compl. at 13; see generally Comprehensive Management Plan.

9 Comprehensive Management Plan at 2-165.

10 Compl. at 34.

11 Martin & Nicholson Env't Consultants, Assessment of Potential Costs of Declining Water Levels in Great Salt

Lake, prepared for Great Salt Lake Advisory Council at iii (Sept. 2019), https://lf-
public.deq.utah.gov/WebLink/DocView.aspx?id=392796&eqdocs=DWQ-2019-012913; Compl. at 104.

12 Compl. at ปี 63-65.

13 See e.g., Transcript of Hearing at 45, UPHE et al. v. DNR et al., No. 230906637 (3rd Dist. filed Sept. 26, 2024).
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III. THE PARTIES

Plaintiff Utah Physicians for a Healthy Environment (UPHE) is a 501(c)(3) non-profit

organization of health care providers dedicated to reducing the public health consequences of

environmental degradation, particularly air pollution.

Plaintiff American Bird Conservancy (ABC) is a 501(c)(3) non-profit organization

dedicated to conserving wild birds and their habitats throughout America. Its members in Utah

derive recreational, conservation, aesthetic, and other benefits from the bird life breeding,

migrating through, and wintering in the Great Salt Lake.

Plaintiff Center for Biological Diversity (CBD) a 501(c)(3) non-profit environmental

organization dedicated to the protection of native species and their habitats through science, policy,
creative media, and environmental laws.

Plaintiff Sierra Club is a 501(c)(4) non-profit organization and the nation's oldest
grassroots environmental organization. Its Utah Chapter has more than 5,000 members.

Plaintiff Utah Rivers Council is a 501(c)(3) non-profit organization that advocates for the

protection of Utah's watersheds and the communities they support.

Members of these groups use the Great Salt Lake for navigation, brine shrimp fishing,
commerce, and recreation.

Defendant DNR is the governmental body responsible for protecting the State's natural
resources.It houses the DWR, which is responsible for overseeing water appropriations, and FFSL,

which is responsible for managing Utah's sovereign lands.

Defendant DWR is the water rights authority of the State of Utah and is responsible for

administering and supervising the appropriation of the waters of the State. The State Engineer "is

the water rights authority ofthe State of Utah... endowed with the power and obligation to oversee

water appropriations across the state.514

Defendant FFSL is the executive authority for the management of sovereign lands, which

are defined as those lands lying below the ordinary high-water mark of navigable bodies of water

at the date of statehood and owned by the State by virtue of its sovereignty. Thus, FFSL is

responsible for managing the bed of the Great Salt Lake.

IV. THE COMPLAINT

In the Complaint, Plaintiffs assert a claim for "breach of trust duty to undertake feasible

means of achieving a lake level consistent with continued trust uses." They seek declaratory relief

and injunctive relief. More specifically, they seek a declaratory judgment that:

14 Compl. at 29.
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a. "The public trust doctrine imposes a duty on [State] Defendants to maintain the
Great Salt Lake at least at the minimum elevation consistent with public trust

uses".15

b.

C.

d.

"[State] Defendants have failed to protect public trust resources, and thus they have

violated the public trust duty" by "allowing the water level of the Great Salt Lake

to decline in a manner that adversely impacts the Lake, its ecosystem, and trust uses

of the Lake".16

"The public trust doctrine imposes a duty on [State] Defendants to identify and

implement feasible means of maintaining the Great Salt Lake at least at the [4,198
feet] level, including the reduction of unsustainable upstream diversions";17 and

"The public trust doctrine creates a duty of continuing supervision over the taking

and use of appropriated water and requires [State] Defendants to modify water
allocations based on new information as necessary to protect and preserve the

public trust."18

With respect to their request for injunctive relief, Plaintiffs request an order that:

a.

b.

c.

"[State] Defendants must take action sufficient to ensure that any further decline in

the Lake's average annual elevation ceases within two years" and "to restore the

Great Salt Lake to at least the minimum elevation consistent with continued public
trust uses".19

"[State] Defendants must review all existing water diversions from the Great Salt

Lake watershed and determine feasible means to ensure compliance with their

mandatory public trust duties" and "modify any existing diversions that are
inconsistent with the restoration and maintenance of the Lake",20

"[State] Defendants must continue to monitor water usage consistent with their duty

of continuing supervision and manage water diversions as necessary to protect the

public trust";21 and

d. "[State] Defendants must facilitate public involvement in the identification and
implementation of these modifications through maintenance of a public record, the

15 Compl. at 27-28.

16 Id. at 28.

17 Id.

18 Id.

19 Id.

20 Id. at 29.

21 Id.
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establishment of a process for public comment, and the publication of documents

describing state activities in a medium accessible to the general public."22

V. STATE DEFENDANTS' MOTIONS TO DISMISS23

In their motions to dismiss, the State Defendants argue the court "should dismiss the

Complaint because it lacks subject matter jurisdiction" or, alternatively, the court "should decline

jurisdiction in a declaratory judgment action such as this where the declaration would not resolve

the controversy or uncertainty between the parties."

The State Defendants also argue Plaintiffs "lack standing because their claim is not
redressable." They further argue Plaintiffs' claims are barred by "res judicata and laches" and

"failure to exhaust administrative remedies." Finally, they argue "Plaintiffs have failed to join

necessary parties as required by rule and statute."

Defendant FFSL further argues Plaintiffs have failed to state a claim upon which relief can

be granted because Utah's public trust doctrine is limited to protection of sovereign lands and

excludes water. Defendant DWR further argues that "inserting water rights into Utah's public trust

doctrine goes against the long-standing water public policy of the state" and "the State Engineer

lacks legal authority to curtail water rights to maintain lake levels."

VI. INTERVENORS' MOTIONS TO DISMISS

A. State Agency Intervenors' Motions to Dismiss.

In addition to joining in the arguments of the State Defendants, the State Agency
Intervenors also argue that Plaintiffs' requested relief undermines their statutory mandates.

B. Water Conservancy Districts' Motion to Dismiss.

The Water Conservancy Districts also argue the court lacks subject matter jurisdiction

because "(1) federally owned water rights and related facilities are subject to sovereign immunity;
(2) by seeking to 'modify' the legal extent of every water right in the GSL Basin, Plaintiffs are
effectively seeking a general adjudication of water rights, but general adjudications are special
statutory civil actions which can only be brought pursuant to Title 73, Chapter 4; and (3) District

projects include trans-basin diversions that import hundreds of thousands of acre-feet of water

from the Colorado River Basin to the Wasatch Front, and issues related to such 'imported water'

can only be determined in a general adjudication proceeding." The Water Conservancy Districts

further argue the Complaint must be dismissed for failure to join "the tens of thousands of water

right appropriators in the GSL Basin or, in the alternative, the United States."

22 Id.

23
The Intervenors incorporate and adopt the arguments of the State Defendants. For the sake of brevity, the court is

not including these duplicative arguments in its summary of the Intervenors' Motions to Dismiss.
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C. Water Users Intervenors' Motion to Dismiss.

The Water Users Intervenors also argue that modifying water rights is constitutionally
prohibited, that Plaintiffs' proposed remedy is an uncompensated taking of private property and

creates impossible conflicts among state agencies, that article XX, section 1 of the Utah

Constitution is not self-executing, and Plaintiffs have no claim under Utah's Uniform Trust Code.

VII. RELEVANT PROVISIONS OF UTAH CONSTITUTION

The Enabling Act authorized "the People of Utah to form a Constitution and State
Government, and to be admitted into the Union on an equal footing with the original States." The

Enabling Act provides that, upon admission into the Union, the State will receive certain lands for

certain purposes, including for the support of common schools, for the purposes of erecting public

buildings, for the establishment of the University of Utah and an agricultural college, to be sold to

create a permanent fund to support the common schools, and for other governmental purposes. See

Utah Enabling Act, ch. 138, 28 Stat. 107 (1894) §§ 6-10, 12.

The Enabling Act further provides that the State "shall not be entitled to any further or
other grants of land for any purpose than as expressly provided in this act; and the lands granted
by this section shall be held, appropriated, and disposed of exclusively for the purposes herein
mentioned, in such manner as the Legislature of the State may provide." Id. at § 12.

Article V, Section 1 of the Utah Constitution provides as follows:

The powers of the government of the State of Utah shall be divided

into three distinct departments, the Legislative, the Executive, and

the Judicial; and no person charged with the exercise of powers
properly belonging to one of these departments, shall exercise any

functions appertaining to either of the others, except in the cases
herein expressly directed or permitted.

Article XVII, Section 1 of the Utah Constitution provides as follows:

All existing rights to the use of any of the waters in this State for any

useful or beneficial purpose, are hereby recognized and confirmed.

The Utah Constitution includes the following articles regarding sovereign lands:

Article III, Ordinance, Second provides, in relevant part, as follows:

The people inhabiting this State do affirm and declare that they
forever disclaim all right and title to the unappropriated public lands

lying within the boundaries hereof, and to all lands lying within said

limits owned or held by any Indian or Indian tribes, and that until

the title thereto shall have been extinguished by the United States,

the same shall be and remain subject to the disposition of the United
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States, and said Indian lands shall remain under the absolute

jurisdiction and control of the Congress of the United States[.[

Article X, Section 7 of the Utah Constitution provides as follows:

The proceeds from the sale of lands reserved by Acts of Congress
for the establishment or benefit of the state's universities and

colleges shall constitute permanent funds to be used for the purposes

for which the funds were established. The funds' principal shall be

safely invested and held by the state in perpetuity. Any income from

the funds shall be used exclusively for the support and maintenance

of the respective universities and colleges. The Legislature by
statute may provide for necessary administrative costs. The funds

shall be guaranteed by the state against loss or diversion.

Article XX, Sections 1 and 2 of the Utah Constitution provides as follows:

All lands of the State that have been, or may hereafter be granted to

the State by Congress, and all lands acquired by gift, grant or devise,

from any person or corporation, or that may otherwise be acquired,

are hereby accepted, and, except as provided in Section 2 of this
Article, are declared to be the public lands of the State; and shall be

held in trust for the people, to be disposed of as may be provided by

law, for the respective purposes for which they have been or may be

granted, donated, devised or otherwise acquired.

Lands granted to the State under Sections 6, 8, and 12 of the Utah
Enabling Act, and other lands which may be added to those lands

pursuant to those sections through purchase, exchange, or other
means, are declared to be school and institutional trust lands, held in

trust by the State for the respective beneficiaries and purposes stated
in the Enabling Act grants.

VIII. LEGAL STANDARD

Defendants filed their motions to dismiss pursuant to rules 12(b)(1) (lack of jurisdiction

over the subject matter), (6) (failure to state a claim upon which relief can be granted), and (7)
(failure to join an indispensable party). Utah R. Civ. P. 12(b)(1), (6), (7).

"A dismissal is a severe measure and should be granted by the trial court only if it is clear

that a party is not entitled to relief under any state of facts which could be proved in support of its

claim." Am. W. Bank Members, L.C. v. State, 2014 UT 49, 13, 342 P.3d 224 (citing Colman v.

Utah State Land Bd., 795 P.2d 622, 624 (Utah 1990)). When ruling on a motion to dismiss for
failure to state a claim, the court must construe the Complaint in the light most favorable to

Plaintiffs and indulge all reasonable inferences in their favor. See Mack v. Utah State Dep't of
Com., 2009 UT 47, 17, 221 P.3d 194.
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Additionally, Utah has adopted the concept of "notice pleading," which is embodied in rule

8 of the Utah Rules of Civil Procedure and requires only that a complaint contain a "short and

plain... statement of the claim showing that the party is entitled to relief" and a "demand for

judgment for specified relief."See Utah R. Civ. P. 8(a); Zubiate v. American Family Ins. Co., 2022
UT App 144, 11, 524 P.3d 148. Under this standard, a complaint is sufficient if it provides "fair

notice of the nature and basis or grounds of the claim and a general indication of the type of
litigation involved." Mack, 2009 UT at 17.

When considering a motion to dismiss, the court "must keep this 'notice pleading' standard
in mind" and "liberally construe" both the applicable rules of civil procedure as well as the

Complaint "to favor finding a pleading sufficient." See Zubiate, 2022 UT App. at | 12. Even if the

Complaint is "vague, inartfully drafted, a bare-bones outline or not a model of specificity, [it] may
still be adequate so long as it can reasonably be read as supporting a claim for relief." See Casaday
v. Allstate Ins. Co., 2010 UT App 82, 16, 232 P.3d 1075 (internal quotations omitted).

Finally, "it need not appear that [P]laintiff[s] can obtain the particular relief prayed for in

the complaint, as long as the [court] can ascertain from what has been alleged that some relief may
be granted by the court." See Wright & Miller, 5B Fed. Prac. & Proc. Civ. § 1357 (4th ed. 2024).

Accordingly, the court need not decide the precise remedies available to Plaintiffs on a motion to

dismiss if some relief may be granted. See Immigrant Defs. L. Ctr. v. Mayorkas, No. 20-cv-09893,

2023 WL 3149243, at *14 (C.D. Cal. Mar. 15, 2023).

IX. SUBJECT MATTER JURISDICTION

Defendants first argue the court lacks subject matter jurisdiction. The court respectfully
disagrees.

"Subject matter jurisdiction can mean 'statutory limits on the class of cases assigned to the

authority of a certain court" or "other limits that go to the concept ofjusticiability." In re Adoption

of B.B., 2017 UT 59, 129, 417 P.3d 1 (Lee, A.C.J., opinion of the court on this issue). Stated

differently, one category of subject matter jurisdiction involves whether the court has statutory

authority to hear a particular class of cases. Id. Another category embodies concepts of

justiciability. Id. Justiciability issues that affect the court's jurisdiction include standing, failure to

exhaust administrative remedies, and the political question doctrine. Id. at 121, 123.

Here, Defendants do not contend the court lacks statutory authority to hear this case.

Rather, Defendants assert that Plaintiffs' declaratory judgment claim is a nonjusticiable political

question. They also maintain that Plaintiffs lack standing because their claim is not redressable

and/or because they failed to exhaust their administrative remedies.

A. Plaintiffs' Declaratory Judgment Claim.

Because the framing of Plaintiffs' declaratory judgment claim impacts the justiciability

analysis, the court first addresses the relief requested by Plaintiffs.
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In their Complaint, Plaintiffs seek a declaratory judgment specifying, among other things,

that "the public trust doctrine imposes a duty on [the State] Defendants to maintain the Great Salt
Lake at least at the minimum elevation consistent with public trust uses - that is, 4,198 feet," that

"[the State] Defendants have failed to protect public trust resources, and thus they have violated

the public trust duty" by allowing the water level of the Great Salt Lake to decline in a manner that

adversely impacts it, and that "[t]he public trust doctrine imposes a duty on [the State] Defendants

to identify and implement feasible means of maintaining the Great Salt Lake at least at [4,198

feet]."

At the hearing, the court questioned whether Defendants' justiciability arguments were
moot if Plaintiffs' declaratory judgment claim was limited to (a) the scope of the public trust
doctrine in Utah; (b) the scope of the State's duties as trustee of the public trust; and (c) the State's

alleged breach of its trustee duties.

In their supplemental briefing, Plaintiffs argue the court "can declare, at the very least, that

(a) the trust res encompasses the Great Salt Lake's navigable waters and submerged lands; (b) the

State has a duty to preserve that res from substantial impairment; and (c) that duty includes

considering the public trust in planning and administering water resources." And given the State

Defendants' "unanticipated insistence that the public trust excludes navigable waters," this limited

declaratory judgment would "award meaningful relief, and dismissal is not warranted for this
reason alone. 24

In their supplemental briefing, the State Defendants insist that such a "naked" declaration

"would not redress [Plaintiffs'] injuries" or "avoid application of the political question doctrine."

More specifically, the State Defendants first assert that Plaintiffs are the "master of the complaint"

and "[i]t is not for the court to reframe [Plaintiffs'] complaint to ask for relief that a court thinks

the plaintiff should have asked for."25 From this assertion, and citing Hunter v. Finau, 2024 UT

App 17, 545 P.3d 294, the State Defendants suggest it would be improper for the court to consider

whether Plaintiffs may be entitled to a declaratory judgment that the navigable waters of the Great

Salt Lake are part of the public trust because Plaintiffs also ask for "far more specific relief' in

terms of establishing a "specific minimum elevation... by curtailing upstream diversions."

The court rejects this argument for several reasons.

First, in Hunter, the plaintiff argued that the district court should not have considered

certain factual allegations in his complaint in determining whether the statute of limitations had

run on his contract claims. The court of appeals disagreed because courts are required to accept

the factual allegations in the complaint as true when considering a motion to dismiss. Id. at 29.26

24 Pl.s' Suppl. Br. 1.

25 DNR's Suppl. Br. 5.

26 The State Defendants also cite Utah Stream Access Coal. v. VR Acquisitions, LLC, 2019 UT 7, 439 P.3d 593. In

that case, the Utah Supreme Court noted "[t]he public has a right to use streambeds underlying navigable waters within

its borders. USAC could thus have asserted a claim that the relevant portion of the Provo River is navigable and that

VR does not own the streambed. Yet it chose not to assert such a claim. Instead, it asserted claims for relief under an
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But here, this is not a situation where Plaintiffs are attempting to distance themselves from their

factual allegations or have failed to assert an alternative claim. Id. Nor is the court being asked to

dismiss a viable alternative claim²7 or "close one door simply because another one exists" that may

be more efficient.28 Rather, the court is doing what it is required to do on a motion to dismiss:
determine whether the Complaint can be reasonably read to support a limited declaratory judgment

claim that would be justiciable.

Second, Plaintiffs' declaratory judgment claim presumes the navigable waters of the Great

Salt Lake are part of the public trust. At the time they filed the Complaint, Plaintiffs had no idea

the State Defendants would assert the waters are excluded, which is contrary to the State's position

in Colman v. Utah State Land Bd., 795 P.2d 622 (Utah 1990). In Colman, the State argued that
"[t]he Public Trust Doctrine holds that the State must manage its navigable waters and their beds

(like the Great Salt Lake) for the public good. Colman's position would essentially nullify that
principle and would undermine both the State's public trust authority and initiative in dealing with

natural disasters."29 Plaintiffs were not required to anticipate the State Defendants' change of

position and plead accordingly. Cf. Bright v. Sorenson, 2020 UT 18, ণ 33-38, 463 P.3d 626
(plaintiff not required to plead in anticipation of possible affirmative defense).

Third, the State Defendants' position is inconsistent with rule 8(a), which merely requires

a "short and plain statement of the claim showing the party is entitled to relief,"30 and the motion

to dismiss standard, which requires the court to construe the Complaint in the light most favorable

to Plaintiffs and to indulge all reasonable inferences in their favor.

And finally, the State Defendants' position is undermined by rule 54(c), which provides

that a prevailing party may obtain any relief to which it is entitled, "even if the party had not
demanded such relief in his pleadings." Utah R. Civ. P. 54(c)(1).

As explained further below, the court is not persuaded that it lacks subject matter

jurisdiction to issue a limited declaratory judgment regarding the scope of the public trust, the

State's duties as trustee of the public trust, and the State's alleged breach of these duties. Such a

limited declaratory judgment would redress Plaintiffs' alleged injuries³1 and would not involve a

alternative, easement-based theory of relief. And that was USAC's prerogative as the plaintiff and master of its

complaint." Id. at 34.

27 Ramon v. Nebo School Dist., 2021 UT 30, 16, 493 P.3d 613 (reversing district court's dismissal of viable

alternative claims of negligent employment and negligence because they are not redundant and "plaintiff has the
prerogative of identifying the claims or causes of action she seeks to sustain in court.").

28 In re Interest of Z.C.W. and C.C.W., 2021 UT App 98, 18, 500 P.3d 94.

29 See Br. of State Resp., Colman v. Utah State Land Bd. (Jan. 14, 1987) (attached as Exhibit 1 to Plaintiffs' Combined

Opposition in Response to Motions to Dismiss).

30 Utah R. Civ. P. 8(a).

31 Plaintiffs continue to press their argument that "upstream diversions remain subject to the public trust, thereby

preserving the State's continuing authority to assess and, where necessary, undertake feasible modifications of
upstream water usage to protect public trust uses from impairment." However, Plaintiffs also acknowledge that the

State's experts have "identified multiple viable pathways to modify water usage and restore the Great Salt Lake to its

minimum healthy elevation, thereby averting the looming crisis and safeguarding trust uses." Pl.s' Opp. at 3.
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political question or implicate the doctrines of res judicata and laches. Nor would such a limited

declaratory judgment require the joinder of indispensable parties or exhaustion of administrative

remedies or result in an unconstitutional taking of private property for public use.

However, the court concludes that Plaintiffs' request for a declaratory judgment requiring

the State Defendants to "review all existing water diversions from the Great Salt Lake watershed"

and "modify any diversions that are inconsistent with the restoration and maintenance of the [Great

Salt] Lake" at 4,198 feet may violate the political question doctrine.32

B. Utah's Declaratory Judgment Act.

The court has broad authority to issue declaratory relief when presented with a "genuine

justiciable controversy." Salt Lake Cnty. v. Salt Lake City, 570 P.2d 119, 120-21 (Utah 1977).
Utah's Declaratory Judgment Act grants the court "the power to issue declaratory judgments

determining rights, status, and other legal relations within its respective jurisdiction." Utah Code

§ 78B-6-401(1)(a). The purpose of a declaratory judgment is to "provide a means for resolving

uncertainties and controversies before trouble has developed or harm has occurred, and in order to

avoid future litigation." Salt Lake Cnty., 570 P.2d at 120-21. The court, however, is not permitted

to reach "moot or abstract questions." Id. at 121; see also Williamson v. Farrell, 2019 UT App

123, 11, 447 P.3d 131, 134-5 (quoting Baird v. State, 574 P.2d 713, 715 (Utah 1978) ("The courts

are not a forum for hearing academic contentions or rendering advisory opinions.").33

In order for the court to render a declaratory judgment, four threshold elements must be

met: "(1) there must be a 'justiciable controversy' presented for resolution; (2) the parties to the

action must have interests that are adverse; (3) the party seeking relief must have a 'legally

protectible interest'; and (4) the issues presented must be 'ripe for judicial determination."

Williamson, 2019 UT App at 11.34 "Nested within the second and third requirements are the

traditional standing requirements - injury, causation, and redressability." Roussel v. State, 2025

UT 5,5.

32 With respect to Plaintiffs' request for an order setting a specific lake level, the court acknowledges that a specific

lake elevation may be relevant to a determination of whether the State breached its trustee duties in subsequent

proceedings. For example, Plaintiffs might be able to prove that the State's experts have determined this minimum

lake elevation is necessary to prevent substantial impairment of trust uses, there are feasible steps the State can take

to increase the lake elevation to this minimum, and the State has failed or refused to undertake them. Alternatively, as

DNR points out in its supplemental brief, the State's experts may determine that "maintaining the Lake for

navigability, which is at the heart of the public trust doctrine," requires a lower elevation than "maintaining the Lake

for a healthy eco-system." DNR's Suppl. Br. at 2, n.2. Accordingly, the court declines to address this aspect of

Plaintiffs' requested relief at this juncture.

33 An "abstract question" is a question that is to be "considered apart from application to or association with a particular

instance." Salt Lake Cnty v. State, 2020 UT 27, 38, 466 P.3d 158. A "controversy" means a "case that requires a

definitive determination of the law on the facts alleged for the adjudication of an actual dispute, and not merely a

hypothetical, theoretical, or speculative legal issue." Id. at 40.

34 See also Salt Lake Cnty, 570 P.2d at 121 ("[T]here must be a genuine justiciable controversy in that (1) the interests

of the parties involved are adverse, (2) the party seeking relief must have, or assert a bona fide claim, of a legally

protectable interest therein, and (3) the issues must be ripe for judicial determination. That is, it must appear either

that there is actual controversy, or that there is a substantial likelihood that one will develop so that the adjudication

will serve a useful purpose in resolving or avoiding controversy or possible litigation.").
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includes the waters of the Great Salt Lake or impose artificial limits on the State's public trust
duties.

Finally, consistent with Utah's appropriation system and their current statutory authority,
FFSL and the State Engineer can undertake meaningful action in furtherance of the State's trustee

duties, including affirmatively investigating and eliminating wasteful uses of water and expanding
and implementing the feasible measures identified by the Great Salt Lake Strike Team. See, e.g.,

Utah Code §$ 73-2-1(6) (lawsuits to enjoin improper appropriation, diversion, or use of water or

to prevent waste, theft, or loss of water); 73-2-25 (enforcement powers); 73-3-8(1)(b) (applications
95

to divert unappropriated water); and 73-3c-103 (water reuse projects).5

XII. REMAINING ARGUMENTS

Finally, the court will briefly address a few additional arguments made by Defendants in

their motions to dismiss. None of these arguments warrants dismissal of the Complaint.

A. Plaintiffs Are Not Seeking a General Water Rights Adjudication.

Certain Defendants argue that "Plaintiffs are seeking a judicial order compelling and

supervising the State Engineer to undertake a comprehensive determination and modification of

water rights over a given geographic area,"which "is in the nature of a general adjudication. 96

A general adjudication is a "judicial proceeding used to determine the validity of water

claims" in a given source, which is "employed to resolve all competing claims to water use in [a

particular] area." In re Utah Lake and Jordan River, 2018 UT App 109, 18 (citing Green River

Canal Co. v. Olds, 2004 UT 106, 4, 110 Р.3d 666); Utah Code §§ 73-4-1 to -24. "The purpose

of the general adjudication process is to prevent piecemeal litigation regarding water rights and to

provide a permanent record of all such rights by decree." Olds, 2004 UT at 5 (quotation
simplified); see also Green River Adjudication v. United States, 17 Utah 2d 50, 404 P.2d 251, 252

(Utah 1965) ("The objective of an adjudication... is to determine and settle water rights which

have not been adjudicated or which may be uncertain or in dispute."). In this regard, "the basic

goal of general adjudication is to record all water claims from a particular source which subsequent

appropriators can rely upon before making their investments." Provo River, 857 P.2d at

935 (quotation simplified); see also Olds, 2004 UT at 41 ("One of the key goals of the general
adjudication process is to remove doubts about the validity of water rights.").

The process for adjudicating water rights through a general adjudication is established by

Title 73, Chapter 4 of the Utah Code. See Utah Code Ann. §§ 73-4-1 to 24. All those claiming a

right in the water source are joined in a single action that has been likened to quiet title action. A

water right holder who fails to file a timely statement of claim "shall be forever barred and

95 Additionally, the legislature, at the request of the State Engineer and in recognition of the State's legal obligation
to the Great Salt Lake, could expand her statutory authority, make certain voluntary measures mandatory, and/or

provide additional funding so she can more effectively supervise the use of Utah's precious water resources. See, e.g.,

Utah Code §§ 73-1-4 (forfeiture); 73-4-9.5 (unclaimed rights of record); 73-10-32 (water conservation measures); 73-
10-37 (incentives).

96 Water Conservancy Districts Reply Mem. in Support of Mot. to Dismiss 8.
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estopped from subsequently asserting any rights, and shall be held to have forfeited all rights to
the use of the water therefore claimed by him." Utah Code § 73-4-9; see also EnerVest, Ltd. v.

Utah State Eng'r, 2019 UT 2, | 5, 435 P.3d 209.

After evaluating the submitted claims, the State Engineer prepares and files a proposed

determination of the water rights with the district court, which is also mailed to each claimant. If

no objection is filed, the district court must enter "judgment in accordance with such proposed

determination," which renders "the proposed determination the final adjudication of water rights

for the given area." Olds, 2004 UT at 7; see also United States Fuel Co. v. Huntington-Cleveland
Irrigation Co., 2003 UT 49, 15, 79 P.3d 945; Jensen v. Morgan, 844 P.2d 287, 290 (Utah 1992).

To the extent Plaintiffs are seeking an order directing the State Engineer (or another state

agency) to review all water rights in the Great Salt Lake basin, the court agrees that such relief

may implicate the general adjudication process. And to the extent a prior judicial decree has

already defined and quantified such water rights, the court agrees that Plaintiffs' request for what

Defendants describe as "super-priority public trust water right" could be construed as an improper

collateral attack on the prior judicial decree.

However, given the narrowing of the relief available to Plaintiffs, the court is not persuaded

that their declaratory judgment claim implicates Utah's general adjudication process or is
otherwise barred by it.

B. Plaintiffs' Claim is Not Barred by Res Judicata or Laches.

In a similar vein, certain Defendants assert that Plaintiffs' declaratory judgment claim is

barred by the doctrine of res judicata because all water rights in the Great Salt Lake basin either

have been judicially decreed or are currently under review in a general adjudication proceeding.

These Defendants further argue that Plaintiffs' claim is barred by the doctrine of laches.

The court's narrowing of Plaintiffs' declaratory judgment claim renders these arguments

moot. But regardless, the court is not persuaded that the doctrines of res judicata or laches would

otherwise bar Plaintiffs' declaratory judgment claim.

The doctrine of res judicata requires a prior action involving the same party or parties

asserting the same, or essentially the same, claim or issue. See, e.g., Mack, 2009 UT 47, 221 P.3d

194; Kodiak Am. LLC v. Summit County, 2021 UT App 47, 14, 491 P.3d 962. Res judicata

encompasses both claim preclusion, which relates to causes of action, and issue preclusion, which

relates to facts and issues underlying causes of action.

For claim preclusion to apply, (1) "both cases must involve the same parties or their

privies;" (2) the claim must have been raised in the first action; and (3) the first action must have

resolved through a "final judgment on the merits." Id. (citing Snyder v. Murray City Corp., 2003

UT 13, 34, 73 P.3d 325).

For issue preclusion to apply:
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(i) the party against whom issue preclusion is asserted must have

been a party to or in privity with a party to the prior adjudication;
(ii) the issue decided in the prior adjudication must be identical to

the one presented in the instant action; (iii) the issue in the first

action must have been completely, fully, and fairly litigated; and (iv)

the first suit must have resulted in a final judgment on the merits.

Haskellv. Wakefield & Assocs. Inc., 2021 UT App 123, 22, 500 P.3d 950 (quoting Smith v. Hruby-

Mills, 2016 UT App 159, 12, 380 Р.3d 349).

Defendants do not specify whether they are relying on claim preclusion or issue preclusion.

Nor do they specifically identify any prior action involving the same parties (or their privies) or

the same issues that resulted in a final judgment on the merits. Thus, Defendants have not shown

that res judicata bars Plaintiffs' declaratory judgment claim.

For similar reasons, Plaintiffs' declaratory judgment claim is not barred by the equitable

doctrine of laches. The doctrine of laches "is 'based upon [the] maxim that equity aids the vigilant

and not those who slumber on their rights." CIG Exploration, Inc. v. State, 2001 UT 37, 14, 24

P.3d 966 (alteration in original) (quoting BLACKS LAW DICTIONARY 787 (6th ed. 1990)). In Utah,

laches traditionally has two elements: "(1) [t]he lack of diligence on the part of plaintiff' and "(2)

[a]n injury to defendant owing to such lack of diligence." Papanikolas Brothers Enterprises v.

Sugarhouse Shopping Center Associates, 535 P.2d 1256, 1260 ("Laches is not mere delay, but

delay that works a disadvantage to another."). Here, Plaintiffs are not seeking to establish a water

right for themselves. Nor are they challenging a specific water right or a proposed determination

or a decree in a general adjudication. Rather, Plaintiffs are challenging the State's failure to fulfill

its trustee duties, which they allege is resulting in the destruction of the Great Salt Lake.

Given that the doctrine of laches is disfavored in public trust suits and the continuing nature

of the State's alleged breach of its trustee duties,97 the court is not persuaded that laches bars

Plaintiffs' declaratory judgment claim.98, 99

CONCLUSION

The Motions to Dismiss are DENIED in substantial part. The court has subject matter

jurisdiction to issue a limited declaratory judgment regarding (a) the scope of the public trust

doctrine in Utah, which includes the navigable waters of the Great Salt Lake; (b) the scope of the

State's duties as trustee of the public trust, which includes the duty to protect the Great Salt Lake

97 See, e.g., Lake Mich. Fed'n v. Army Corp. of Eng 'rs, 742 F.Supp. 441, 446-47 (N.D. Ill. 1990) (doctrine of laches

disfavored in public trust suits because plaintiffs are attempting to protect a substantial public interest); Capruso v.

Vill. of Kings Point, 16 N.E.3d 527, 531-33 (N.Y.Ct.App. 2014) (where government's breach of the public trust

doctrine amounts to a continuing wrong, the doctrine of laches has no application).

98 The State Defendants rely on United States Fuel Co., 2003 UT at 20 to support their argument. In that case, the

plaintiff failed to timely object to the State Engineer's proposed determination in a general adjudication. Id. As a

result, another claimant's water right was determined to be the senior right in the general adjudication. The Court held

that plaintiff could not "collaterally attack" the determination due to their delay.

99 A
A finding of laches depends "on the circumstances of each case" and "may turn on questions of fact." Thus, a laches

determination may be inappropriate on a motion to dismiss. See Fundamentalist Church of Jesus Christ of Latter-day

Saints v. Horne, 2012 UT 66, 40, 289 P.3d 502.

48



from substantial impairment and preserve the waters of the Great Salt Lake so they can be used

for the trust purposes of navigation, commerce, fishing, and recreation; and (c) the State's alleged
breach of its trustee duties.

However, the court agrees with Defendants that it does not have subject matterjurisdiction
to issue declaratory relief in the form of an order directing the State to "review, and where
necessary, modify [upstream] diversions to protect and preserve the public trust." Consequently,
the court grants the Motions to Dismiss with respect to this aspect of Plaintiffs' declaratory

judgment claim.

SO ORDERED.

Dated this 21 day of March,2025

DISTH

Judge Laura S. Scott
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