
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 
 
 
APALACHICOLA BAY AND RIVER  Case No.: 4:14-cv-00268-MW-CAS 
KEEPER INC. d/b/a APALACHICOLA 
RIVERKEEPER, SOUTHERN ALLIANCE 
FOR CLEAN ENERGY, and 
WATERKEEPER ALLIANCE, 
 
Plaintiffs, 
 
v. 
 
GULF POWER COMPANY, 
 
Defendant. 
________________________________________/ 

SETTLEMENT AGREEMENT 

1. This document shall constitute a Settlement Agreement between 

APALACHICOLA BAY AND RIVER KEEPER, INC. d/b/a/ APALACHICOLA 

RIVERKEEPER, SOUTHERN ALLIANCE FOR CLEAN ENERGY, and 

WATERKEEPER ALLIANCE, (collectively referred to as “Plaintiffs” for 

purposes of this Settlement Agreement),  and GULF POWER COMPANY 

(referred to as “Defendant”), and their respective successors, in order to resolve 

all claims and issues alleged in the Third Amended Complaint in this case related 

to Defendant’s Herbert Scholz Generating Plant near Sneads, Florida (“Scholz 

Plant”).  All Plaintiffs and Defendant concur in and agree to be bound by the 

terms, conditions, and mutual understandings set forth in this Settlement 

Agreement.  All parties that have signed below concur that this Settlement 

Agreement constitutes a mutually acceptable resolution and compromise 

regarding the claims and issues raised in the Third Amended Complaint. 
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2. Plaintiffs’ Third Amended Complaint and Defendant’s Answer are appended 

hereto as Attachments 1 and 2. 

3. Plaintiffs and Defendant recognize the exceptional ecological importance of the 

Apalachicola River and Bay, and their economic significance to the surrounding 

communities. 

4. Plaintiffs and Defendant participated in a mediation session on June 2, 2015 and 

mediated discussions continued thereafter.   

5. Authorized Representatives of Plaintiffs and Defendant, having met during 

mediation and having addressed the issues identified in the pleadings, mutually 

concur in this Settlement Agreement to the following comprehensive resolution of 

all issues: 

I. Ash Pond Closure 

Subject to review and approval by the Florida Department of 

Environmental Protection (DEP), Defendant shall close all coal ash ponds 

at the Scholz Plant in accordance with the Essential Requirements for  Ash 

Pond Closure Plan, as set forth in greater detail in Attachment 3 

(hereinafter, the phrase “this Settlement Agreement” includes Attachment 

3): 

a. Ash Dewatering – The coal combustion residuals (“coal ash” or 

“CCR”) in the coal ash ponds at Scholz Plant shall be dewatered to 

prepare it for permanent dry storage in accordance with the 

Essential Requirements for Ash Pond Closure Plan. Defendant 

estimates that, once initiated, the dewatering process will take no 

more than 18 months. 
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b. CCR Dry Storage Area – Defendant shall construct a CCR dry 

storage area (the “DSA”) at an upland site at the plant, with 

construction estimated to be completed within three years of DEP 

approval of a closure plan.  The DSA will be located so as to 

ensure all CCR permanently stored at the facility remains at an 

elevation of at least 83 feet NGVD.  Defendant anticipates that the 

footprint of the DSA will lie primarily within the current footprint 

of the Upper Ash Pond.  The actual footprint of the DSA may 

extend beyond the current footprint of the Upper Ash Pond as 

necessary consistent with good engineering design but may extend 

into the current footprint of the Middle Ash Pond only as 

necessary.  

c. Cutoff Wall – Defendant shall construct a “cutoff wall” that 

extends into the confining layer of clay below the shallow aquifer, 

in an area upgradient of the DSA.  The cutoff wall will be designed 

to divert the groundwater flow so that it bypasses the area beneath 

the entire DSA.  

d. Lower Ash Pond Closure – The dewatered CCR in the Lower 

Ash Pond will be removed and transferred to the DSA, no part of 

which will be located in the Lower Ash Pond area. 

e. Middle Ash Pond –The dewatered CCR from areas of the middle 

pond not covered by the DSA, will be removed and transferred to 

the DSA. 

f. Permits and Approvals - Defendant shall take all steps necessary 

to file for the permits and approvals necessary for a closure plan in 
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accordance with this Settlement Agreement by June 1, 2016, or 

within one year after dismissal of this case under this Settlement 

Agreement (whichever is later). Defendant shall propose a plan to 

close the coal ash ponds at Scholz Plant that is consistent with this 

Settlement Agreement. Defendant agrees to respond expeditiously 

to all requests for additional information it receives from DEP or 

other regulatory authority that relate to obtaining necessary permits 

and approvals to execute a closure plan consistent with this 

Settlement Agreement. Defendant shall provide to Plaintiffs copies 

of all proposals, applications, and supporting documents relating to 

the closure plan that Defendant submits to DEP or other regulatory 

authority in the course of obtaining such permits and approvals.  

II. DEP Approval of Closure Plan – Subject to DEP’s review and approval 

under applicable statutes and regulations, including, but not limited to 

chapter 403, Florida Statutes and the federal Clean Water Act, the Parties’ 

mutual expectation and intention is that DEP will approve Defendant’s 

proposal to close the coal ash ponds at Scholz Plant consistent with this 

Settlement Agreement and issue any environmental permits necessary to 

complete such closure.     

III. Agreement Not to Challenge DEP’s Approval of Closure Plan 

a. Plaintiffs – Plaintiffs agree not to challenge, appeal, assist in or 

incite any challenge or appeal by others, including, but not limited 

to, under section 120.569, Florida Statutes, any other state 

administrative or legal procedure, or any other federal court or 

state court action, or in any other way impede or interfere with the 
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DEP’s issuance of permits and approvals in response to 

Defendant’s proposed ash pond closure plan, provided that DEP’s 

final permits and approvals are consistent with this Settlement 

Agreement, or contains measures that are equally or more 

protective of the environment, surface water, and groundwater.  If 

the parties disagree as to whether DEP’s approval is consistent 

with this Settlement Agreement, they shall undertake the dispute 

resolution process outlined in 5.VII(b).  However, Plaintiffs 

reserve the right to contest, under Chapter 120, Florida Statutes, or 

other applicable statutes, and submit comments to DEP or other 

agencies on the CCR dewatering effluent limitations and 

monitoring for arsenic or any surrogate for arsenic in DEP’s 

approval of the Ash Pond Closure Plan or the related NPDES 

permit.  

b. Defendant – Defendant agrees not to challenge, appeal, or in any 

other way impede or interfere with any aspects of DEP’s final 

approval of Defendant’s proposed ash pond closure plan that 

correspond with this Settlement Agreement.   

c. DEP Action on Proposed Closure Plan:    If DEP approves the 

ash pond closure plan in a manner that is not consistent with all of 

the provisions of this Settlement Agreement, the parties will 

negotiate in good faith as to alternate or amended proposals to 

DEP for an ash pond closure plan.  If the parties cannot agree on 

an alternate or amended proposal, they will undertake the dispute 

resolution process outlined in 5.VII(b). 

Case 4:14-cv-00268-MW-CAS   Document 69-1   Filed 06/24/15   Page 5 of 79



6 

IV. Other Agreements - Plaintiffs agree not to contest cost recovery for 

expenses associated with this Settlement Agreement or the ash pond 

closure plan in any proceeding. 

V. Filing of this Settlement Agreement with the Court – Within two days 

of the effective date of this Settlement Agreement, the parties shall, 

through their counsel of record, file a copy of this Settlement Agreement 

along with a corresponding joint motion for voluntary dismissal with the 

Court.  This joint motion (Attachment 4) shall request that the case be 

dismissed with prejudice following the Department of Justice’s 45-day 

review period so that this Settlement Agreement can be fulfilled.   

VI. Release – In consideration of Defendant’s obligations under this 

Settlement Agreement, Plaintiffs, on behalf of themselves and their 

successors, assigns, officers, directors, agents, and employees, hereby 

completely release and forever discharge Defendant from all past, present, 

and future claims, demands, obligations, actions, and causes of action, 

whether now known or unknown, including, but not limited to, claims for 

injunctive relief, personal injury, property damage, economic loss or 

expense, attorneys’ fees, penalties, sanctions, and consequential damages 

of any nature whatsoever, whether based on statute, tort, subrogation, 

contract, quasi-contract, or any other theory of recovery or responsibility, 

for the claims set out in the Third Amended Complaint.  Nothing in this 

section precludes the ability of Plaintiffs to pursue any claims for any 

unpermitted discharges or water quality violations caused by the 

construction or operation of the DSA.  Except as noted in this section and 

in section 5.III, nothing in this Settlement Agreement affects or releases 

the rights of the Plaintiffs.   
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This release and discharge by Plaintiffs shall apply to and inure to 

the benefit of Defendant, its past, present, and future officers, directors, 

agents, servants, representatives, employees, affiliates, partners, 

predecessors and successors in interest, and assigns. 

Defendant on behalf of itself and its successors, assigns, officers, 

directors, agents, and employees, hereby and fully releases and discharges 

Plaintiffs from all causes of action, suits, covenants, contracts, 

controversies, agreements, promises, variances, trespasses, damages, 

claims and demands whatsoever, in law or in equity, which Defendant 

ever had, now has, or which Defendant and any successors, administrators 

or assigns of Defendant hereafter can, shall or may have, against Plaintiffs 

regarding claims which were asserted or that could have been asserted in 

United States District Court for the Northern District of Florida Case No. 

4:14-cv-00268-MW-CAS, including, but not limited to, all claims asserted 

in Plaintiffs’ Third Amended Complaint, claims related to the 

investigation or gathering of evidence for this action, and statements made 

regarding the allegations, facts or status of this litigation. 

This release and discharge by Defendant shall apply to and inure to 

the benefit of Plaintiffs, their past, present, and future officers, directors, 

agents, servants, representatives, employees, shareholders, subsidiaries, 

insurers, affiliates, partners, predecessors and successors in interest, and 

assigns.  

Defendant and Plaintiffs expressly acknowledge that other, new, or 

supplemental information or defenses that either may now exist or that 

may arise or become known in the future could cause it to evaluate the 
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underlying facts or its position in this action differently than it has been 

evaluated as of the date of this Settlement Agreement.  Defendant and 

Plaintiffs expressly agree, and specifically assume the risk, that if facts 

with respect to the matters covered by this Settlement Agreement are 

found hereafter to be other than, in addition to, or different from, the facts 

now believed or assumed to be true by either or all parties, this Settlement 

Agreement shall nonetheless remain in full force and effect. 

VII. General Provisions 

a. Effective Date – This Settlement Agreement shall become 

effective upon the date of latest signature below.  All Plaintiffs and 

the Defendant must sign in order for this Settlement Agreement to 

be effective. 

b. Dispute Resolution – The parties shall endeavor to settle any 

disagreements arising under this Settlement Agreement, including 

any disputes as to whether a final approval issued by DEP meets 

the requirements of this Settlement Agreement or as to the contents 

of an alternative or amended closure plan to be submitted to DEP, 

through good faith negotiation.  Any party seeking relief from or 

enforcement of any provision of this Settlement Agreement or 

alleging noncompliance with this Settlement Agreement based on 

such a dispute shall first notify the other party or parties in writing.  

Representatives of the parties shall meet within fourteen days after 

the notice.  Should the meeting fail to resolve the issue, 

representatives of the parties shall mediate within fourteen days 

after the meeting.  Defendant and the Plaintiffs will each pay half 
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of the cost of mediation.  If the mediation fails to resolve the 

matter(s) within ten days or the parties are unable to agree on a 

mediator within ten days, the party who initiated Dispute 

Resolution shall be entitled to seek binding arbitration.  Within 

thirty days of notifying the other party that binding arbitration is 

sought, the parties will start binding arbitration with a mutually 

acceptable arbitrator.  If the parties are unable to agree on an 

arbitrator within ten days, the Plaintiffs will select one arbitrator 

and the Defendant will select one arbitrator within three days of 

the failure to agree on an arbitrator.  The two arbitrators will be 

asked to expeditiously select the arbitrator who will arbitrate the 

dispute.  The result of arbitration is enforceable in any court of 

competent jurisdiction. 

c. Amendments and Modifications – No amendments or 

modifications of this Settlement Agreement shall be valid unless 

set forth in writing and signed by the duly authorized 

representatives of all parties.  No other representations, covenants, 

undertakings, or other prior or contemporaneous agreements, oral 

or written, respecting such matters, which are not specifically 

incorporated herein, shall be deemed in any way to exist or to bind 

any of the parties to this Settlement Agreement.  The Plaintiffs and 

Defendant acknowledge that all terms of this Settlement 

Agreement including its attachments are contractual and not 

merely a recital. 

d. Joint Preparation – All parties have jointly participated in the 

review and preparation of this Settlement Agreement, and this 
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Settlement Agreement shall not be construed more severely against 

any one of the parties than against any other party. 

e. Authority to Sign – Each person signing this Settlement 

Agreement warrants and represents that the person or entity on 

whose behalf he or she is signing has given him or her full, 

complete and proper authority to execute the instrument.  

f. Disclaimer of Duress – The parties hereby all disclaim any duress 

in entering this Settlement Agreement.  All parties hereby certify 

that they have entered into this Settlement Agreement of their own 

free will, solely for the benefit of the mutual covenants and 

promises contained herein, and not under any duress or pressure 

from anyone to do so. 

g. Attorneys Fees and Expenses – Defendant agrees to pay a total of 

$130,000.00 towards attorneys’ fees and associated expenses in 

maintaining this cause of action.  Payment shall be made in the 

form of a check payable to Earthjustice within 30 days subsequent 

to the filing of the voluntary dismissal referenced in 5.V., above.  

Plaintiffs agree that payment under the paragraph satisfies all 

potential claims for fees and expenses in this matter. 

h. Governing Law – This Settlement Agreement, including all 

matters of interpretation and construction shall be governed by the 

Clean Water Act, 33 U.S.C. § 1251 et seq. and the laws of the 

State of Florida. 
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i. No Admission of Liability – It is understood and agreed that this 

Settlement Agreement is in full compromise of a disputed claim, 

and that neither this Settlement Agreement nor any action taken 

pursuant to this Settlement Agreement shall be construed as an 

admission of liability. 

j. Admissibility of Settlement – This is a Settlement Agreement 

that, pursuant to Rule 408 of the Federal Rules of Evidence, is 

admissible against Defendant or Plaintiffs in only certain 

circumstances, and is admissible in a proceeding to enforce this 

Settlement Agreement. 

k. Warranty of Capacity – The Plaintiffs and Defendant represent 

that they have the legal capacity to enter into this Settlement 

Agreement, and that this Settlement Agreement is not for the 

benefit of any party other than those who have entered into this 

Settlement Agreement, and gives no rights or remedies to any third 

parties. 

l. Binding Upon Successors and Assigns – The Plaintiffs and 

Defendant agree that this Settlement Agreement is binding upon 

the Plaintiffs’ and Defendant’s successors and assigns. 

m. Severability – The Plaintiffs and Defendant agree that if any 

provision of this Settlement Agreement should become prohibited 

by present or future law governing the subject matter of the 

provision, such provision shall be deemed to be rescinded or 

modified in accordance with any such law.  In all other respects, 

the Plaintiffs and Defendant agree that the other provisions of this 
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Settlement Agreement shall continue and remain in full force and 

effect. 

n. Execution in Counterparts – This Settlement Agreement may be 

executed in multiple counterparts, each of which shall be deemed 

an original Settlement Agreement, and all of which shall constitute 

one agreement to be effective as of the Effective Date.  

Photocopies or facsimile copies of executed copies of this 

Settlement Agreement may be treated as originals.  A duly 

authorized attorney may sign on behalf of a corporate entity. 

o. Notice to Parties – Notices required or authorized to be given 

pursuant to this Settlement Agreement shall be sent to the persons 

at the addresses set out below.  Notices are effective upon receipt.  

All notices may be delivered in person, by United States Mail, 

overnight delivery service, or by electronic mail.  Either party may 

change the persons and/or addresses for notice by providing notice 

to the representative(s) of the other party set out below. 

For the Plaintiffs: 

Bradley Marshall 
Earthjustice 
111 S. Martin Luther King Jr. Blvd. 
Tallahassee, Florida 32301 
bmarshall@earthjustice.org 

Amelia Shenstone 
Southern Alliance for Clean Energy 
250 Arizona Ave., NE 
Atlanta, GA 30307 
amelia@cleanenergy.org 
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For the Defendant: 

James O. Vick 
Director of Environmental Affairs 
Gulf Power Company 
One Energy Place 
Pensacola, Florida 32520 
jovick@southernco.com 
 

p. Satisfaction – Defendant’s obligations under this Settlement 

Agreement shall be satisfied upon Defendant’s compliance with 

paragraph 5.VII.g. of this Settlement Agreement and DEP final 

agency action on all permits and approvals authorizing 

implementation of a closure plan consistent with this Settlement 

Agreement, except as to the reporting requirements in Attachment 

3. 

Dated this 24th day of June, 2015.  
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ED TO BY PLAINTIFFS 

Shannon Lease, Executive Director 
APALACHICOLA BAY AND RIVER KEEPER, INC 

15 

Date 

Case 4:14-cv-00268-MW-CAS   Document 69-1   Filed 06/24/15   Page 15 of 79



Case 4:14-cv-00268-MW-CAS   Document 69-1   Filed 06/24/15   Page 16 of 79



17 

Peter Harrison, Staff Attorney 
WATERKEEPER ALLIANCE 

Date 

6/23/2015
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Attachment 1
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Attachment 3 –Essential Requirements for Ash Pond Closure Plan 

Described are the essential elements of the ash pond closure plan that have been agreed-to by the 

parties: 

1. Gulf Power shall dewater all coal combustion residuals (“coal ash” or “CCR”), including 

any CCR mixed with soil, currently stored at the Herbert Scholz Generating Plant 

(“Scholz”). The wastewater produced through the dewatering process shall be treated 

before being discharged to waters of the State of Florida, if treatment is necessary to meet 

40 CFR Part 423 or a final determination of Best Professional Judgment by DEP.  

Plaintiffs reserve the right to contest, under Chapter 120, Florida Statutes, or other 

applicable statutes, and submit comments to DEP or other agencies on the CCR 

dewatering effluent limitations, treatment method, and monitoring for arsenic or any 

surrogate for arsenic in DEP’s approval of the Ash Pond Closure Plan, the related 

NPDES permit, or other permits. 

2. Gulf Power shall remove all CCR, including any CCR mixed with soil, from the Lower 

Ash Pond at Scholz and transfer it to an upland site at the plant. Gulf Power shall regrade 

and manage the land in and around the Lower Ash Pond to ensure the stability of any 

remaining slopes and contours.  Defendant shall remove all CCR, including CCR mixed 

with soil, from any portion of the Middle Ash Pond that is not included in the capped dry 

storage area (the “DSA”) described below. 

3. Gulf Power shall construct a CCR DSA at a location that ensures all CCR at the facility 

remains at an elevation of at least 83 feet NGVD.  The footprint of the DSA will lie 

primarily within the current footprint of the Upper Ash Pond, and may extend into the 

current footprint of the Middle Ash Pond only as necessary. The CCR shall be properly 

distributed and compacted within this area consistent with good engineering practice.  
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4. All dewatered and consolidated CCR in the DSA shall be covered with a cap or liner 

having a coefficient of permeability of no greater than 10-7 cm/sec. The engineer of 

record shall oversee the installation of the cap or synthetic liner.  If premix or admix 

clays are used, Gulf Power, during installation, shall test the compacted, installed clay 

cap by taking core samples at least every 10,000 square feet. If core tests indicate the 

permeability of any part of the cap is greater than 10-7 cm/sec, Gulf Power shall 

implement remedial measures to ensure a permeability of no greater than 10-7 cm/sec.  A 

copy of the testing results shall be delivered to DEP and Plaintiffs within 30 days of 

results delivery to Gulf Power. 

5. Gulf Power shall maintain a layer of soil at least six inches thick over the cap on the 

DSA. The soil layer shall be free of materials that may penetrate the cap, and shall not 

contain any oils, hazardous, toxic, or flammable materials. As approved by the engineer 

of record and consistent with good engineering practice, the soil layer above the cap shall 

be sufficiently compacted to permit establishment of a cover that minimizes erosional 

forces. Gulf Power shall monitor and maintain the cap and overlying layer to minimize 

erosion of the DSA.  

6. Prior to construction of the DSA, Gulf Power shall demonstrate the continuity and 

thickness of the clay confining layer beneath the entire footprint of the DSA through non-

intrusive geophysical technology.  A sufficient number of shallow site borings will be 

taken (or existing data utilized) to determine representative permeability levels.  In 

accordance with standard engineering practices, the 10-7 cm/sec permeability benchmark, 

in the context of clay liners, assumes a thickness of 2 feet.  The data concerning the 

continuity and thickness of the natural clay liner will be utilized in conjunction with the 

permeability data to demonstrate, with 90 percent confidence, performance equivalent to 

10-7 cm/sec with a 2 feet thick clay liner.  This is equivalent to a vertical specific 

hydraulic conductance rate of 2.8E-04 feet/day per foot.  A copy of the results of the 
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geophysical testing, borings, and equivalency calculations shall be delivered to DEP and 

the Plaintiffs within 30 days of results delivery to Gulf Power.  In any areas in which the 

equivalency demonstration is not made, Gulf Power shall implement remedial measures 

to ensure equivalent permeability consistent with this paragraph. 

7. Gulf Power shall construct a “cutoff wall” that extends at least 12 inches into the 

confining layer of clay below the shallow aquifer and that is designed to divert the 

groundwater flow so that it bypasses the area beneath the entire DSA. The permeability 

of the cutoff wall shall be no greater than 10-7 cm/sec and shall be constructed upgradient 

of the ash disposal area to prevent surficial aquifer water from interacting with the ash 

disposal area.  Gulf Power shall conduct borings to determine the interface point with the 

natural clay layer and the cutoff wall.  Gulf Power shall make at least one boring every 

500 feet along the length of the cut-off wall. A copy of the results of testing for the cut-

off wall shall be delivered to DEP and the Plaintiffs within 30 days of results delivery to 

Gulf Power.  

8. The depression known to the parties as WS-1 (shown on Exhibit A) shall be eliminated 

and filled with clean fill, after any needed permits are obtained from DEP and the U.S. 

Army Corps of Engineers.  

9. A new, lined industrial stormwater pond shall be constructed near or within the current 

lower ash pond area in order to accommodate industrial stormwater from the plant site. 

This stormwater pond shall meet the requirements of DEP’s Multi-Sector Generic Permit 

for industrial facilities.  

10. Operations and Maintenance (O&M) of the DSA shall include at a minimum slope 

maintenance, vegetation maintenance (as applicable), erosion repair, and monitoring for 

subsidence and animal burrows. 
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11. Gulf Power shall continue monitoring well clusters MW-210, MW-205, and MW-203 

pursuant to the terms of the current NPDES permit for Scholz (Permit No. FL0002283-

004), except that Gulf Power shall collect samples quarterly, and boron, and cobalt shall 

be added to the list of parameters to be analyzed.  Gulf Power shall construct and monitor 

under the same terms at least one new well cluster in the vicinity of and downgradient of 

the DSA to monitor for coal ash constituents emerging from the dewatered CCR in the 

capped closure area. The new well cluster shall withdraw groundwater from both the 

deep and surficial aquifers.  The new well cluster shall be located along a line that is 

marked by starting at the midpoint between MW 203 and MW 204 and extending to the 

boundary of the DSA, with the new well cluster located as close to the DSA as can be 

reasonably accommodated.  If within one year following the completion of construction 

of the DSA, the surficial well at MW-210 does not produce sufficient water to sample the 

applicable parameters, Gulf Power will construct a new surficial well to be located along 

a line that is marked by starting at the midpoint between MW 203 and MW 210 and 

extending to the boundary of the DSA, with the new well located as close to the DSA as 

can be reasonably accommodated.  This well shall be sampled at the same frequency and 

for the same parameters as the other wells in this paragraph.  Monitoring will commence 

at this new well once construction is completed.  It is recognized, however, that 

subsequent to construction of the DSA initial monitoring results may detect remnant 

discharges from the unlined ash pond system.  At least one piezometer shall be located 

immediately adjacent to the DSA to monitor for groundwater interacting with the CCR, 

and shall be monitored quarterly.  If water is found in the piezometer, it shall be tested for 

the same parameters as the other groundwater monitoring wells.  Groundwater 

monitoring shall continue for at least five years following the end of construction of the 

DSA. Gulf Power shall provide a copy of all groundwater monitoring results to DEP and 

the Plaintiffs within 30 days of Gulf Power’s receipt of the results. 
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12. Gulf Power shall provide its complete ash pond closure proposal to Plaintiffs for review 

and comment 20 days prior to filing the proposal with DEP. Plaintiffs’ comments shall be 

limited to a technical review of Gulf Power’s closure proposal. Gulf Power shall consider 

Plaintiffs’ comments on the proposal. Upon request of Plaintiffs or Gulf Power, the 

Parties shall meet to discuss Plaintiffs’ comments prior to Gulf Power’s submission of the 

proposal to DEP. Gulf Power shall not be required to modify the ash pond closure 

proposal based on Plaintiffs’ input.  

13. The closure plan will be subject to the common law force majeure exception to 

performance obligations and, in addition, Gulf Power is excused from the performance 

schedule to the extent that if, at no fault of Gulf Power, it is unable to obtain contractors 

or materials. 
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Attachment 4 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 
 

APALACHICOLA BAY AND RIVER  
KEEPER INC. d/b/a APALACHICOLA 
RIVERKEEPER, SOUTHERN ALLIANCE 
FOR CLEAN ENERGY, and 
WATERKEEPER ALLIANCE, 
 
 Plaintiffs,     Case No.: 4:14cv268/MW/CAS 
 
 
v. 
 
GULF POWER COMPANY, 

 
 Defendant. 
________________________________________/ 
 

JOINT MOTION TO FILE SETTLEMENT AGREEMENT  
AND FOR VOLUNTARY DISMISSAL 

 
 Plaintiffs APALACHICOLA BAY AND RIVER KEEPER INC. d/b/a 

APALACHICOLA RIVERKEEPER, SOUTHERN ALLIANCE FOR CLEAN ENERGY, and 

WATERKEEPER ALLIANCE, and Defendant, GULF POWER COMPANY hereby file the 

attached Settlement Agreement with the Court.  The Settlement Agreement represents a 

complete settlement of all claims in this matter, as explained and pursuant to the terms therein. 

The parties represent that the settlement terms are appropriate, reasonable, and consistent with 

the public interest.  

 Under Section 503(c)(3) of the Clean Water Act and 40 C.F.R. 135.5(b), the United 

States has 45 days from receipt of a consent judgment1 by the Department of Justice (“DOJ”) 

Citizen Suit Coordinator (on behalf of the Attorney General) and USEPA to complete federal 

review and provide any comments to the Court.  The parties have forwarded the Settlement 

                                                 
1  As indicated in the attached correspondence from DOJ (Attachment 1), DOJ construes these requirements as 
applying to settlement agreements that result in voluntary dismissal of a citizen suit. 
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Agreement to the DOJ, and will notify this Court when the 45 day review period has expired.  

The parties jointly request that the Court enter a voluntary dismissal with prejudice at the 

conclusion of the 45 day review period, if DOJ has not timely filed objections. 

 EXECUTED on behalf of Plaintiffs this 22nd day of June, 2015 by: 
 

/s/ Bradley Marshall 
Bradley Marshall 
Florida Bar No. 0098008 
Earthjustice 
111 S. Martin Luther King, Jr. Blvd. 
Tallahassee, FL 32301 
(850) 681-0031 
(850) 681-0020 fax 
bmarshall@earthjustice.org 

 
Counsel for Apalachicola Riverkeeper, Southern 
Alliance for Clean Energy & Waterkeeper Alliance 

 
 
EXECUTED on behalf of Defendant this 22nd day of June, 2015 by: 
 
s/J. Nixon Daniel, III  ____   
J. NIXON DANIEL, III 
Florida Bar No. 228761 
jnd@beggslane.com 
MARY JANE BASS 
Florida Bar No. 64858 
mjb@beggslane.com 
CHARLES WIGGINS 
Florida Bar No. 48021 
ctw@beggslane.com 
 
Beggs & Lane, RLLP 
P. O. Box 12950 (32591-2950) 
501 Commendencia Street 
Pensacola, Florida  32502 
Telephone:  (850) 432-2451 
Facsimile:  (850) 469-3331 
 

s/James S. Alves   
JAMES S. ALVES 
Florida Bar No. 443750 
jalves@hgslaw.com 
WINSTON K. BORKOWSKI 
Florida Bar No. 698891 
winstonb@hgslaw.com 
GARY V. PERKO 
Florida Bar No. 855898 
garyp@hgslaw.com 
 
Hopping Green and Sams, P.A. 
Post Office Box 6526 (32314) 
119 South Calhoun Street, Suite 300 
Tallahassee, FL 32301 
Telephone:  (850) 222-7500 
Facsimile:  (850) 224-8551 
 

 
Trial Counsel for Gulf Power Company 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on June ___, 2015, I electronically filed the foregoing with 

the Clerk of the U.S. District Court for the Northern District of Florida using the CM/ECF 

system.  All registered counsel will receive electronic notification of this filing through the 

CM/ECF system.   

 
s/James S. Alves 
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