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SETTLEMENT AGREEMENT 

THIS SETTLEMENT AGREEMENT ("Agreement") is made and entered 

into as of this __ day of October, 2024, by and between Plaintiffs 

CONSERVATION COUNCIL FOR HAW AI'I and AMERICAN BIRD 

CONSERVANCY (together, "the Conservation Groups") and Defendants 

HAWAIIAN ELECTRIC COMPANY, INC. and MAUI ELECTRIC COMPANY, 

LTD. (collectively, "the Company"). 

RECITALS 

WHEREAS, on January 30, 2024, the Conservation Groups served the 

Company and Hawaiian Electric Industries, Inc. ("HEI") with a notice of intent to 

sue pursuant to the federal Endangered Species Act, 16 U.S.C. § 1531 et seq. 

("ESA"), alleging unauthorized take of the endangered Hawaiian Petrel 

(Pterodroma sandwichensis), threatened Newell's Shearwater (Puffinus newelli), 

and endangered Band-rumped Storm-petrel (Hydrobates castro) ( collectively, 

"BSA-listed seabirds") due to, inter alia, the Company's power lines and 

associated facilities on Maui and Lana'i; 

WHEREAS, the notice served by the Conservation Groups (the "60-day 

Notice") was served also on the County of Maui (the "County"), alleging certain 

violations by the County of the ESA. 



WHEREAS, following receipt of the 60-day Notice, the Conservation 

Groups met and conferred with the Company on means by which the claims 

asserted therein with respect to the Company's power lines and associated facilities 

on Maui and Lana'i might be settled. 

WHEREAS, the foregoing discussions were successful and resulted in the 

establishment of commitments that the Company is willing to make to (i) minimize 

and mitigate the potential effects of the Company's power lines and associated 

facilities on Maui and Lana'i on the ESA-listed seabirds and (ii) pursue a permit or 

license from the State ofHawai'i and the U.S. Fish and Wildlife Service, 

respectively, to authorize the incidental take of the ESA-listed seabirds on Maui in 

accordance with a habitat conservation plan ("HCP") to be prepared by the 

Company ( collectively, the "Conservation Commitments"). 

WHEREAS, as more fully set forth below, the Conservation Groups are 

willing to release their claims against the Company until September 30, 2027, in 

exchange for the Company's promise to undertake and implement the 

Conservation Commitments. 

AGREEMENT 

NOW THEREFORE, FOR GOOD AND VALUABLE 

CONSIDERATION, the Conservation Groups and the Company (collectively, "the 

Parties") hereby agree as follows: 
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INCIDENTAL TAKE COVERAGE 

1. The Company will make good faith efforts to secure an incidental take 

permit from the U.S. Fish & Wildlife Service ("USFWS") and an incidental take 

license from the Hawai'i Department of Land and Natural Resources, Division of 

Forestry and Wildlife ("DOF AW"), for take of certain seabirds listed under the 

federal Endangered Species Act ("BSA-listed seabirds") allegedly due to the 

Company's power lines and associated facilities on Maui. The permit and license 

shall be on terms consistent with the requirements of the Federal Endangered 

Species Act and Chapter 195D, Hawai'i Revised Statutes, respectively, and set 

forth in an approved HCP. 

ASSESSMENT AND QUANTIFICATION OF TAKE 
DUE TO POWER LINES AND ASSOCIATED FACILITIES 

2. No later than March 31, 2025 (with respect to subparagraph (a) 

below) and June 30, 2025 (with respect to subparagraph (b) below), the Company 

will commence: 

a. additional studies to assess and quantify take of BSA-listed 

seabirds due to the Company's power lines and associated 

facilities on Maui; and 

b. studies to assess take of BSA-listed seabirds due to the 

Company's power lines and associated facilities on Lana'i. 
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Once commenced, the Company will thereafter make a good faith effort to 

diligently complete these studies. 

3. No later than April 30, 2025, the Company will present to the 

Conservation Groups by video conference its preliminary analysis of the radar data 

that it gathered for power lines on Maui during Fall 2023. The Conservation 

Groups understand that, according to the Company, (i) the limited purposes of such 

radar data were to assess the suitability of sites for further radar study (based upon 

certain factors including: topography, line of sight, and related site conditions) and 

to conduct where possible limited validations of radar detections with visual 

observations and that (ii) a meaningful, valid and reliable analysis of the combined 

radar data cannot be accomplished until after the Company's radar studies in 2025. 

4. The Parties will confer on the studies described in paragraph 2, 

including, but not limited to, the scope of the take quantification program and the 

methodologies to be used. 

5. Prior to conducting the studies described in paragraph 2, the Company 

will share with the Conservation Groups the methodologies that the Company will 

use to assess and quantify take on Maui and to assess take on Lana'i. The 

Conservation Groups acknowledge that the Company intends to conduct the 

studies as agreed between the Company, the USFWS and DOF AW. The 

Conservation Groups reserve their right to object to the adequacy of the 
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Company's studies, including but not limited to, in comments on any proposed 

incidental take permit or license and in a legal challenge to any issued incidental 

take permit or license. Within fourteen (14) calendar days following the 

completion of the final report quantifying or assessing take on Maui or Lana'i, 

respectively, the Company will share with the Conservation Groups such final 

report and all data that was considered in preparing the reports. 

POWER-LINE TAKE MINIMIZATION 

Haleakala 

6. Before securing an incidental take permit and incidental take license 

for its power lines on Maui, the Company will maintain the status quo for the 

power lines near the Haleakala summit from pole "37" to pole "87," meaning that 

no shield wires/static lines will be installed on these lines and existing installed 

diverters will be maintained in working order. 

7. The Company will make good faith efforts to secure as quickly as 

practicable any required regulatory approvals (including, without limitation and as 

needed, approvals from the Hawai'i Public Utilities Commission, the National 

Park Service, the Hawai'i Office of Conservation and Coastal Lands, USFWS and 

DOFA W) for "Phase 1 (A and B)" of the "Above-Grade Conduit Project" at the 

summit of Haleakala (the "Conduit Project"). See Attachment 1. Where an 
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opportunity exists, the Company will request expedited regulatory approval for the 

project (e.g., from the Hawai'i Public Utilities Commission). 

8. If the Company secures any expedited regulatory approvals, where 

possible, it will update and expedite the schedule in Attachment 2, with the goal 

of completing "Phase 1 (A and B)" of the Conduit Project as early as is practicable. 

9. The Company will seek permission from the USFWS and DOF AW to 

construct "Phase 1 (A) and (B)" of the Conduit Project during times when 

Hawaiian Petrels are present on Haleakala or such activities may be considered 

take. If the USFWS and DOF AW grant permission for the Company to construct 

any portion of "Phase 1 (A and B)" during such periods, the Company will update 

and expedite the schedule in Attachment 2, with the goal of completing "Phase 1 

(A and B)" of the Conduit Project as early as is practicable. 

10. The Company will provide notice to the Conservation Groups within 

fourteen ( 14) calendar days of any update to the schedule pursuant to paragraph 8 

or 9. 

11. Subject to the provisions for Force Majeure, iefra, the Company will 

complete construction of: 

a. "Phase 1 (A)" of the Conduit Project as expeditiously as is practicable 

and no later than February 23, 2029, or any earlier date set forth in 

any update to the schedule pursuant to paragraph 8 or 9; and 
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b. "Phase 1 (B)" of the Conduit Project as expeditiously as is practicable 

and no later than February 22, 2030, or any earlier date set forth in 

any update to the schedule pursuant to paragraph 8 or 9. 

12. In any review required under the National Environmental Policy Act 

or the Hawai'i Environmental Policy Act for "Phase 1 (A and B)" of the Conduit 

Project, the Company will include analysis of an alternative that includes 

construction of"Phase 2" of the Conduit Project. The Company's analysis will be 

as detailed as reasonably practicable in light of the information then available 

regarding "Phase 2." The goal of including this analysis will be to expedite 

regulatory approval of "Phase 2" if the Company later elects or is required to 

construct "Phase 2." 

13. The Parties will confer and seek agreement on the measures the 

Company will implement to ensure that the Conduit Project will be marked to 

improve visibility to seabirds as they leave or approach their burrows. 

Installation of Diverters 

14. No later than December 31, 2024, the Company will install FireFly 

HW diverters on approximately 5,600 feet of power lines at Launiupoko in West 

Maui. See Attachment 3. 
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15. No later than December 31, 2024, the Company will install Firefly 

HW diverters on approximately 8,000 feet of power lines above Manele Bay on 

Lana'i. See Attachment 4. 

16. In 2025, the Company will install diverters on power lines in three 

additional locations on Maui or Lana'i, with a minimum of four miles total of 

diverters installed at the three locations (in addition to the 5,600 feet of diverters on 

Maui under paragraph 14 and the 8,000 feet of lines above Manele Bay under 

paragraph 15 to be installed in 2024). The Company will confer with the USFWS 

and the Conservation Groups to identify the locations and the type( s) of diverters 

that, based on the best information available, would be most effective in 

minimizing take of BSA-listed seabirds, as long as those diverters are technically 

feasible and safe to install at a particular location. If the Parties cannot reach 

agreement regarding locations, the default locations for installing diverters in 2025 

will be at Kahakuloa in West Maui ( approximately 2 miles), Ke~ilia in Central 

Maui (approximately 5,200 feet), and Honomanu in East Maui (approximately 

5,400 feet), as shown in Attachment 5. At each location, the Company will install 

the type(s) of diverters that would be most effective in minimizing take, as long as 

those diverters are technically feasible and safe to install at a particular location. 

No later than ten (10) business days after determining which type(s) of diverters it 

intends to install at each of the three additional locations and prior to installing the 
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diverters, the Company will provide notice to the Conservation Groups regarding 

the type(s) of diverters the Company intends to install at the locations, together 

with its justification for its choice of diverter(s). 

Quarterly Updates 

17. Commencing in 2025, on the fifth day of January, April, July, and 

October, the Company will provide updates to the Conservation Groups on the 

status of the take minimization projects described in paragraphs 6 through 16. The 

updates will be in writing, and may include a follow-up virtual meeting to answer 

any questions the Conservation Groups may have. 

Shield Wires/Static Lines 

18. Subject to this section, before securing an incidental take permit and 

incidental take license for its power lines on the island in question, the Company 

will not install shield wires/static lines on any existing power line on Maui or 

Lana' i that currently does not have shield wires/ static lines, and all existing 

installed diverters will be maintained in working order. Notwithstanding the 

foregoing, the Company may install shield wires/static lines on new transmission 

lines erected, or to be erected, in the Lahaina area (see Attachment 6) or other 

areas if necessary to minimize the risk of wildfires. Although the Company has no 

present intention of installing shield wires on lines other than in the Lahaina area, 

if it judges them necessary based on new information, the Company will provide 
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written notice to the Conservation Groups before installing any shield wires/static 

lines on transmission lines and present to the Conservation Groups a reasonable 

justification for installing such shield wires based upon relevant factors including 

wildfire or other safety concerns. In the event that the Company installs any new 

shield wires/static lines outside of the Lahaina area, it will install diverters on the 

shield wires/static lines, as long as diverters are technically feasible and safe to 

install at such locations. For clarification, nothing in this paragraph is intended to 

prohibit the replacement of shield wires on existing lines that currently contain 

such wires. 

19. No later than March 1, 2025, the Company will consult with the 

Conservation Groups regarding the Company's plans to study the feasibility and 

safety of removing existing shield wires/static lines from power lines on Maui and 

Lana'i and will consider the Conservation Groups' input. No later than December 

31, 2025, the Company will complete the study and will share its results with the 

Conservation Groups. 

ADDITIONAL TAKE MINIMIZATION 

20. Subject to the provisions of paragraph 38 (covenant not to sue), the 

Conservation Groups reserve the right to seek additional take minimization 
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measures during future discussions regarding the path forward to secure the 

Company's compliance with the ESA. 

FORCE MAJEURE 

21. A "Force Majeure event" is any event beyond the control of the 

Company, the Company's employees, consultants or contractors, or any entity 

controlled by the Company, that delays or prevents the performance of any 

obligation under this Agreement despite the Company's best efforts to minimize to 

the greatest extent practicable any resulting delay in the fulfillment of the relevant 

obligation. Force Majeure events may or may not include, without limitation, 

strikes, lock-outs and other labor difficulties; pandemic, inclement weather, 

inability to secure materials; changes in local, state or federal laws or regulations; 

the action or inaction of any governmental agency with jurisdiction over any act of 

the Company hereunder; litigation brought by the Conservation Groups or any 

third party; enemy action; civil disturbance; war; terrorist act; fire; unavoidable 

casualty; or any act of God or other cause beyond the reasonable control of the 

Company which interferes with any obligation of Company under this Agreement. 

Force Majeure does not include the Company's failure to budget reasonably for its 

obligations under this Agreement. 

22. If and to the extent the Company suffers a delay in performing any of 

its obligations as a result of a Force Majeure event, (i) the Company shall be 
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entitled to a reasonable extension of time to complete performance of the delayed 

obligation, and (ii) the Company shall make its best efforts during such delay to 

continue to perform its obligations under this Agreement as far as is reasonably 

practicable. 

23. The Company shall provide timely notice to the Conservation Groups 

orally or by electronic transmission as soon as practicable after the time the 

Company first becomes aware that a claimed Force Majeure event has commenced 

or occurred. The notice shall state the nature and (to the extent known by the 

Company) the then-expected duration of the Force Majeure event, its cause(s), the 

anticipated delay of performance of any obligation(s) under this Agreement, a 

schedule for carrying out the obligation whose performance is being delayed (to 

the extent the duration of the Force Majeure event is known by the Company), and 

the Company's rationale for attributing the delay to a Force Majeure event. Within 

seven (7) days following the delivery of such notice, the Company shall provide to 

the Conservation Groups a formal written notice stating whether such a Force 

Majeure event has in fact commenced or occurred and (to the extent further 

information is known by the Company than was known at the time of initial notice) 

updating the information included in the original notice. 

24. If the Conservation Groups disagree that a Force Majeure event has 

occurred as claimed by the Company, or disagree about the duration of a Force 
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Majeure event, then they shall initiate informal dispute resolution under paragraph 

41 prior to seeking judicial relief unless the delay in performance claimed by the 

Company is of such a nature that immediate resort to judicial relief is required to 

prevent or abate a significant, imminent and unanticipated threat to ESA-listed 

seabirds. In any dispute, the Company shall bear the burden of proving that (a) the 

identified event is a Force Majeure event and (b) the length of the extension of 

time that the Company seeks to complete performance is reasonable under the 

circumstances. 

TAKE MITIGATION 

25. Beginning no later than October 31, 2024, unless the Parties agree 

otherwise, and continuing until the Company secures an incidental take permit and 

incidental take license for its power lines and associated facilities on Maui, the 

Company will provide annual funding for the Maui Nui Seabird Recovery 

Project's ("MNSRP's") project to monitor and enhance Hawaiian Petrel habitat in 

the Nakula Natural Area Reserve and Kahikinui Forest Reserve on Maui (the 

"Mitigation Project"), which funding shall be in an amount equal to $486,471.00 

per year (the "Annual Mitigation Commitment"). See Attachment 7. If for any 

reason the Mitigation Project is discontinued, the Company elects to terminate 

their funding agreement for cause, or MNSRP elects to terminate the funding 

agreement, the Company will notify the Conservation Groups and will meet and 

13 



confer with them to discuss alternative mitigation projects that might be funded 

with the Annual Mitigation Commitment, which might include projects 

implemented by the Company. If the Company and the Conservation Groups are 

unable to identify one or more mutually agreeable alternative projects, then the 

Company shall continue to satisfy its Annual Mitigation CoffiP).itment by paying, 

for a period of three (3) calendar years, an equivalent amount of funds to the 

National Fish and Wildlife Foundation (or other qualified organization) to be held 

in trust until such time as an acceptable alternative for the receipt of such funds can 

be identified by the Parties and documented contractually. 

26. Subject to paragraph 38 (covenant not to sue), the Conservation 

Groups reserve the right to seek additional mitigation during future discussions 

regarding the path forward to secure the Company's compliance with the ESA; 

provided, however, that in no event shall the Company's failure to provide such 

additional mitigation ( or additional minimization under paragraph 20) be 

considered a breach of this Agreement. 

NOTIFICATION 

27. Notices. All notices, demands, requests, elections, approvals, 

disapprovals, consents, or other communications which this Agreement 

contemplates, requires, or permits either party to give to the other shall be in 
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writing and shall be personally delivered or transmitted by email, addressed to the 

respective parties as follows: 

Notices to the Company: 

With a copy to: 

Hawaiian Electric Company, Inc. 
Legal Department 
PO Box 2750 
Honolulu, Hawai'i 96840 
Attention: Lee N. Smith 
Senior Associate General Counsel 
Email: lee.smith@hawaiianelectric.com 

Cox, Castle & Nicholson 
50 California Street, 32d Floor 
San Francisco, CA 94111 
Attention: R. Clark Morrison 
Email: cmorrison@coxcastle.com 

Notices to the Conservation Groups: 

David L. Henken 
Mahesh Cleveland 
Earth justice 
850 Richards Street, Suite 400 
Honolulu, HI 96813 
Email: dhenkin@earthjustice.org 

mcleveland@earthjustice.org 

or to such other address or email address as the Conservation Groups or the 

Company may from time to time designate by notice to the other party given in 

accordance with this section. Personally delivered notice shall be deemed delivered 

upon the delivery thereof, and notice transmitted by email shall be deemed 

delivered upon sending provided that the sender has confirmation of such 

transmission. 
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STREETLIGHT TAKE 

28. As set forth in their 60-Day Notice, the Conservation Groups claim 

that the Company-owned streetlights on Maui and Lana'i that the Company 

operates under direction of the County of Maui ("the County") cause take of ESA

listed seabirds without an incidental take permit, in violation of the ESA. The 

Conservation Groups intend to file a complaint challenging unauthorized take from 

the Company-owned streetlights on Maui and Lana'i. At this time, the Company 

takes no position regarding either liability or remedy with respect to this claim. 

JOINT PRESS RELEASE 

29. In the interest of preserving the goodwill created between the Parties 

in connection with their having arrived at the understandings reflected herein, the 

Parties agree to issue, promptly following their execution of this Agreement, a 

mutually acceptable joint press release announcing their having entered into this 

Agreement, and to refrain from public comments on this Agreement that are 

inconsistent with the substance of the press release. 

CONFIDENTIALITY OF SHARED TECHNICAL INFORMATION 

30. To govern the use of any technical data or other information shared by 

the Company with the Conservation Groups that the Company claims to be 

confidential, the Parties will ask the Court to enter the Stipulated Protective Order 

attached hereto as Attachment 8. 
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ATTORNEYS' FEES AND COSTS 

31. If the Company continues to take no position regarding liability under 

the ESA with respect to the Company-owned streetlights on Maui and Lana'i that 

the Company operates under the County's direction, the Conservation Groups will 

not seek attorneys' fees or costs from the Company related to the liability phase of 

the anticipated litigation over the streetlights. 

32. If the Company continues to take no position regarding the remedy for 

any ESA violation from operation of the Company-owned streetlights on Maui and 

Lana'i that the Company operates under the County's direction, the Conservation 

Groups will not seek attorneys' fees or costs from the Company related to the 

remedy phase of the anticipated litigation over the streetlights. 

33. Within thirty (30) days of the Court's approval of this Agreement, the 

Company will reimburse the Conservation Groups their reasonable attorneys' fees 

and costs incurred in connection with filing the 60-day notice and negotiating this 

Agreement, which reimbursement shall be in the amount of $67,871.54. Payment 

shall be made to "Earthjustice" and shall be delivered to: Earthjustice, 850 

Richards Street, Suite 400, Honolulu, HI 96813. 

34. The Conservation Groups reserve their rights to seek recovery of 

attorneys' fees and costs incurred in enforcing the terms of this Agreement after 

the Court approves it. The Company reserves its right to oppose any such request. 
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COURT APPROVAL AND ENFORCEMENT 
OF THIS SETTLEMENT AGREEMENT 

35. Following the Parties' execution of this Agreement, the Conservation 

Groups will file a complaint in the United States District Court for the District of 

Hawai'i asserting claims that the Company's operation of power lines and lights at 

associated facilities violates the ESA's prohibition on unpermitted "take" ofESA

listed seabirds. 

36. After counsel for the Company make their appearances, the Parties 

will jointly submit this Agreement to the Court and ask the Court to issue an order 

( 1) approving this Agreement to settle the Conservation Groups' complaint 

alleging unauthorized take ofESA-listed seabirds associated with the Company's 

operation of power lines and lights at associated facilities, (2) dismissing the 

Conservation Groups' complaint without prejudice, and (3) retaining jurisdiction to 

enforce the terms of this Agreement. See Kokkonen v. Guardian Life Ins. Co. of 

America, 511 U.S. 375 (1994). The Parties' joint submittal will incorporate the 

operative language set forth in Attachment 9 ("Proposed Order"). 

37. The Parties shall not withdraw their consent to this Agreement during 

the Court's review of the Proposed Order. Either Party has the right to withdraw its 

consent to this Agreement if the Court changes any term or provision of this 

Agreement or the Proposed Order or declines to retain jurisdiction to enforce the 

terms of the Agreement as expressed herein and without modification. Not in 
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limitation of the foregoing, and notwithstanding any commitment that the 

Company may make to the USFWS or DOF AW in connection with the HCP 

process, the Company's obligations to the Conservation Groups to minimize or 

mitigate impacts on BSA-listed seabirds hereunder shall not become effective 

unless and until the Court has entered the Proposed Order. 

RELEASE AND COVENANT NOT TO SUE 

38. Except as such rights are reserved in paragraph 5 or paragraph 39, and 

effective as of entry of the Proposed Order by United States District Court for the 

District ofHawai'i, the Conservation Groups hereby release the Company from all 

known and unknown claims and causes of action which the Conservation Groups 

raised or could have raised concerning unauthorized take ofESA-listed seabirds 

due to the Company's power lines and associated facilities on Maui and Lana'i. 

Except as such rights are reserved in paragraph 5 or paragraph 39, effective upon 

the Court's entry of the Proposed Order, the Conservation Groups covenant and 

agree not to bring any action or claims against the Company related to take of 

BSA-listed seabirds due to the Company's power lines or associated facilities on 

Maui and Lana'i. The Conservation Groups also covenant and agree that they will 

not encourage or prompt any person or entity to commence or pursue any action or 

other proceeding based upon any claim or cause of action released in this 
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Agreement. Nothing in this paragraph shall prevent the Conservation Groups from 

responding to subpoenas or court orders. 

RESERVATION OF RIGHTS 

39. The Conservation Groups reserve their right to bring subsequent 

actions against the Company challenging unauthorized incidental take ofESA

listed seabirds due to the Company's power lines and/or associated facilities on 

Maui and/or Lana'i after the entry of the Proposed Order by United States District 

Court for the District ofHawai'i ("New Claims"); provided, however, the 

Conservation Groups will not bring any New Claims before September 30, 2027. 

NO ADMISSION 

40. This Agreement shall not constitute an admission by the Conservation 

Groups that the Company's compliance with the Agreement satisfies the 

Company's obligations under the ESA or any other applicable law. This 

Agreement shall not constitute an admission by the Company that any of its 

activities are in violation of the ESA or any other applicable law. 

INFORMAL DISPUTE RESOLUTION 

41. Disputes may arise over either party's rights and/or obligations 

hereunder, including the interpretation, alleged breach, enforcement, or validity of 

this Agreement ("Disputes"). It is the objective of the Parties to establish 

procedures to facilitate the resolution of such Disputes in an expedient manner by 
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mutual cooperation. To that end, the Parties agree that, if a Dispute arises under 

this Agreement, the Parties will meet and negotiate in good faith for a period of 

four (4) weeks to resolve such Dispute before resorting to litigation regarding the 

Dispute. The Parties may, by mutual agreement, extend the period for infonnal 

dispute resolution beyond four weeks. To assist with infonnal dispute resolution, 

either Party may refer the dispute to non-binding mediation, provided that the 

Conservation Groups will not be obliged to pay for mediation. 

IN WITNESS WHEREOF, the Parties hereto execute this Agreement 

effective on October 30, 2024. 

Dated: October 30, 2024 

Dated: October lQ, 2024 

CONSERVATION COUNCIL FOR 
HAWAI'I 

B~~ 
AMERICAN BIRD CONSERVANCY 

,: 

By J] ~ 
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Dated: October____) 2024 

Dated: October , 2024 --

Dated: October_, 2024 

Dated: October____) 2024 

APPROVED AS TO FORM: 

~ -
DAVID L. HENKIN 
MAHESH CLEVELAND 

HAWAIIAN ELECTRIC COMPANY, 
INC. 

A I b rt J . Digitally signed by Alberts, Jim e S Im 0ate: 2024.10.2s 053120 
7 -10'00' 

Jim Alberts 
Senior Vice President & 
Chief Operations Officer 

Ito, Paul 
Paul Ito 

Digitally signed by Ito, Paul 
Date: 2024.10.2615:22:18 
-10'00' 

Senior Vice President, 
Chief Financial Officer & Treasurer 

MAUI ELECTRIC COMPANY, LTD. 
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A I b rt J • Digilally signed lty Alberts, Jim e S Im Dale: 2024.10 ,25 17:42:27 
. I ...... _ -10~00: -· ... . .. . 

Jim Alberts 
Vice President 

Ito, Paul 
Paul Ito 

Digitally signed by Ito, Paul 
Date: 2024.10.2816:28:54 
-10'00' 

Financial Vice President & Treasurer 



30, Attorneys for 

CONSERVATION COUNCIL 
FOR HAW AI'I and AMERICAN 
BIRD CONSERVANCY 

R. CLARK MORRI§bN 
Cox, Castle & Nicholson 

Attorneys for 
HAWAIIAN ELECTRIC 
COMPANY, INC. and MAUI 
ELECTRIC COMPANY, LTD. 

Dated: October 2024 

Dated: October ~ 2024 
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ABOVE-GRADE CONDUIT PROJECT 

The Above-Grade Conduit Project ("Conduit Project"), which is still in design 
development, involves the relocation of existing overhead conductors into conduits 
located at a height of several feet above grade. The idea of placing the conductors 
in above-grade conduits, rather than underground, is to create as little disturbance 
as possible to the ground surface within Haleakala National Park. 

A cross-section of the design currently under development is provided in Figure 1, 
below: 

Figure 1 

The distribution lines that feed the Haleakala summit facilities, which are outlined 
in yellow polygons in Figure 2, below, are included in Phase 1 (A and B) of the 
Conduit Project. Phase 1 would include two sub-phases (Phases l(A) and l(B)) 
due to potential seasonal restrictions (both weather- and seabird-related) that may 
require the project to be completed over two years. 

There is also a potential Phase 2 portion of the Conduit Project that is outlined in 
orange dashed lines in Figure 2, below. The Company will consider Phase 2 for 
implementation in the future depending on the progress with Phase 1 and results 
obtained after the completion of additional studies of listed seabird take. 

ATTACHMENT 1 



Figure 2 
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Project Initiation/Permitting 
1 Ill; Project Identified by HECO 0 .05 mons? Fri 11/25/22 Fri 11/25/22 3 

2 19$ : Haleakala Summit Above Ground Conduit Project 91.9 mons lhu6/1/23 Mon 6/17/30 
3 -: Project Initiation and Partial Authorization for Engineering 44.2 mons Tue 10/31/23 'Mon 3/22/27 1 
10 Ill; Land Rights 40mons Monl0/7/24 Fri 10/29/27 70 
11 -.. Right-of-Entry Approva I 6 mons Mon 10/7/24 Fri 3/21 /25 6FF+l 48 
12 9! Land Rights 6 mons Mon 5/17/27 Fri 10/29/27 50,58 
13 ~ Permits 88.35 mons Thu 6/1/23 Fri 3/8/30 
14 9!!. RFP for EIS Consultants 7 mons Mon9/9/24 Fri 3/21/25 6FF+l 17,18,19 

15 9l Environmental law Compliance 24.1 mons Thu 3/20/25 Fri 1/22/27 
16 -: Environmental Impact Statement (EIS) 24mons Mon3/24/25 Fri 1/22/27 26FS-3 mons,2SFS-3 
17 ~ Biological Studies 6mons Mon3/ 24/ 25 Fri 9/5/25 14 22 
18 ~ t Cultural Investigations 6mons Mon3/24/25 Fri 9/5/25 14 22 
19 9l AIS Plan Review 3 mons Mon 3/24/ 25 Fri 6/13/25 14 20 

20 -: AIS (include obtaining a grading permit for AIS 6mons Mon 6/16/25 Fri 11/28/25 19 21 

trenching excavations) 
21 ~ SHPD AIS Review 3 mons Mon 12/1/25 Fri 2/20/26 20 22 

22 ~ Draft & Finalize Report 12 mons Mon 2/23/26 Fri 1/22/27 17,18,48S5,21 

23 ~ EA (If not EIS) 12 mons Thu 3/20/25 Wed 2/18/26 6FS+l mon 

24 ~ Agency Permits 18mons Monll/2/26 Frl3/17/2B 
25 -: Haleakala National Park Special Use Permit 6mons Mon 11/2/26 Fri 4/16/27 48, 16FS-3 mons 73 

26 -: Conservation District Use Permits Board Approval 18 m ons Mon 11/2/26 Fri 3/17 /28 48,16FS-3 mons 73 

(includes SHPD and DO FAW consulta t ion) 
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Construction PermiUCommunity Outreach 
27 

~ Construction Permits 15 mans Mon8/10/26 Fri 10/1/27 
28 

~ County of Maui Construction Plan Review and DwgAppr 15 mans Mon 8/10/26 Fri 10/1/2 7 52 73 
29 Grading Permit 6mons Mon 8/10/26 Fri 1/22/27 52 30,73 ~ 
30 -s National Pollution Discharge Elimination System (NP DES) 3 mans Mon 1/25/27 Fri 4/16/2 7 29 '73 

31 
~ Community Outreach 88.35 mans Thu 6/1/23 Fri 3/8/30 

32 
~ Initial Stakeholder Outreach with select Stakeholders 1 man Thu 6/1/23 Wed 6/28/23 

33 -.: Update to Stakeholders - Project Approved 1 wk Mon 3/24/25 Fri 3/28/25 7FS+l man 
34 Update to Stakeholders - Engineering to Begin & PUC 1 wk Mon 3/17/25 Fri 3/21/25 47FF 

-.: Application 

~~ 
Update to Stakeholders -Engineering Update lwk Mon4/27/26 Fri 5/1/26 SlFS+l wk 

-.: Update to Stakeholders -Engineering Complete & PUC Fi lwk Mon 10/12/26 Fri 10/16/26 53FS+l wk 

-.: Update to Stakeholders -Engineering Complete lwk Mon 4/26/27 Fri 4/30/27 SSFS+l wk 
8 Update to Stakeholders -Construction to Phase lA lwk Mon 5/24/27 Fri 5/28/27 645S+l wk 

~ Preparingto Begin 
Update to Stakeholders -Construction to Phase lA to Be 1 wk Mon 10/23/28 Mon 10/30/28 74SF-2 wks 

Update to Stakeholders -Phasc- ~J'.,r:ir.c~~:iu.:,:on Update lwk Mon 1/15/2'! Fri 1/19/29 7655+1.5 mans 

Update to Stakeholders - Phase lA Construction Update lwk Mon 3/5/29 Fri 3/9/29 76FS+l wk 

Update to Stakeholders -Construction to Phase 1B lwk Mon 3/12/29 Fri 3/16/29 7055+1 wk 

"'1 Preparinll to B_eRin 

~~ Update to Stakeholders -Construction to Phase 1B to Be lwk Mon 1.0/8/ 29 Mon 10/15/29 80SF-1 man 

-.: Update to Stakeholde rs - Phase 1B Construction Update 1 wk Mon 1/14/30 Fri 1/18/30 8255+1.5 mans 

45 -.: Update to Stakeholders - Phase 1B Construction Update 1 wk Mon 3/4/30 Fri 3/8/30 82FS+l wk 

••••• ...... 
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Design/PUC Application/Procurement 1 A 
46 .. 
47 II!: 

48 .. 
49 911 

50 ~ 

51 9)1 

52 1111. 
53 ~ 

54 1111. 

55 -.: 
56 .. 
57 ~ 

58 ~ 

59 .. 
60 ~ 

61 ""!; 

62 -. 
63 -. 

I 
64 -. 
65 ~ 

....... .. .. 

Project Design (Phase lA + 1B) 34 mons 

RFP for Engineering Consultant 7 mans 

Preliminary Design (30%) 4mons 

MECOReview 2 mans 

Layout & Detailed Design (60%) 6 mans 

MECOReview 2 mans 

Prepare Design/Construction Dwgs {90%) 4 mans 

MECOReview 2 mans 

Engineering Buffer 5 mans 

Issued for Construction Package 2 mans 

PUC Application & Approval 24 mons 

Prepare PUC Application 6 mans 

PUC Application Review/Approval 18 mans 

Material Procurement & Construction Bidding 30.5 mons 

Phase lA Procurement 12 mons 

Material Procurement Bidding Process 4 mans 

Material PO 2 mans 

Delivery 6 mans 

Construction Bidding Process 4 mans 

Construction Contracting 2 mans 

Mon9/9/24 Fri 4/16/27 

Mon 9/9/24 Fri 3/21/25 6FF+l 48,34FF 

Mon 3/24/25 Fri 7/11/25 11,47 225S,25,26,49,57 

Mon 7/14/25 Fri 9/5/25 48 so 
Mon9/8/25 Fri 2/20/26 49 12,51,61,67 

Mon 2/23/26 Fri 4/17 /26 so 52, 3SFS+l wk, 

Mon4/20/26 Fri 8/7 /26 51 2·8,29,53,64,70 

Mon 8/10/26 Fri 10/2/26 52 54,36FS+l wk 
Mon 10/5/26 Fri 2/19/27 53 55 

Mon 2/22/27 Fri 4/16/27 54 64, 70,37FS+l wk 

Mon7/14/25 Fri 5/14/27 

Mon 7/14/25 Fri 12/26/25 48 58 

Mon 12/29/25 Fri 5/14/27 57 12,61,64,62,67,68, 

Mon5/17/27 Mon9/17/29 9SF-2 mons 

Mon5/17/27 Fri 4/14/28 

Mon 5/17/27 Fri 9/3/27 50,58 62 

Mon 9/6/27 Fri 10/29/27 61,58 63 

Mon 11/1/27 Fri 4/14/28 62 75 

Mon 5/17/27 Fri 9/3/27 s2,s-s,ss 65,38SS+l wk 

Mon 9/6/27 Fri 10/29/27 64 75 
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Procurement 18/Construction/Close 
66 Ill!, 

Phase 1B Procurement 12 mans Mon 10/16/28 Mon9/17/29 
67 ~ Materia I Procurement Bidding Process 4mons Mon 10/16/28 Mon 2/5/29 50,58,68SF 
68 -.i Material PO 2mons Mon 2/5/29 Mon4/2/29 58,69SF 67SF 

69 ~ Delivery 6mons Mon 4/2/29 Mon9/17/29 S0SF-2 mons 68SF 
-.i -

70 Construction Bidding Process 4mons Mon 3/5/29 Mon 6/25/29 52,10,58,55,71S 425S+l wk 

71 9-1 Construction Contracting 2mons Mon 6/25/29 MonB/20/29 S0SF-3 mons 70SF 

72 "' Project Construction 16.8 mans Mon 11/13/28 Mon2/25/30 85 

Phase lA Construction 3.8 mons Mon 11/13/28 Mon2/26/29 25,26,28,30,29 ;ir Pre-construction Meeting lwk Mon 11/13/28 Mon 11/20/28 75SF 3'9SF-2 wks 
~ Establish "access" 2wks Mon 11/20/28 Mon 12/4/28 65,63, 76SF 74SF 
~ Construction 3 mans Mon 12/4/28 Fr i 2/23/29 78S5+1 

Phase lA In-Service 1 day Mon 2/26/29 Mon 2/26/29 76 
78 -.:i Rem ova Is & Restoration 2 mens Mon 1/1/29 Fri 2/23/29 765S+l man 
79 11!1 Phase 1 B Construction 3 .8 mons Mon 11/12/29 Mon2/2S/30 
80 -ii: 

Pre-construction Meeting lwk. Mon 11/12/29 Mon 11/19/29 81SF 7 lSF-3 
81 -.i 

Establish 11 access 11 2 wk, Mon 11/19/29 Mon 12/3/29 82SF 80SF 
82 11!1 Construction 3 mans Mon 12/3/29 Fri 2/22/30 8455+1 

83 ~ Phase 1B In-Service 1 day Mon 2/25/30 Mon 2/25/30 82 
84 11!1 Rem ova Is & Restoration 2 mans Mon 12/31/29 Fr i 2/22/30 825S+l rnon 
85 Ill: Project Close Out 4 mons Tue 2/26/30 Mon6/17/30 72 

••••• ... 
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Launiupoko - Pole 38 to Pole 29 - ~5,600 Linear Feet 

Pole 35 is the site labeled as Launiupoko_19 in the Conservation Metrics acoustic study. Pole 35 is 

illustrated with a yellow polygon surrounding it. The green highlighted line represents the section for 
line marking (minimization); poles 38-29. 
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Manele, Lanai - Poles 111-P.78 - ~s,ooo Linear Feet 
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Kahakuloa - Pole R14-28B - ~10,soo Linear Feet 

Poles 29b and E18 are the locations labeled as Wailena_ 4 and Makamakaole_30 in the Conservation 

Metrics Acoustic study. These poles are illustrated with yellow polygons. The green highlighted line 

represents the section for line marking (minimization): poles 29b-R16. 
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Kealia - Poles 11-25 (~4,000 linear feet) and Poles 12-E6 (~1,400 linear feet) - Total ~s,400 Linear Feet 

Poles 14 and 9 are the locations labeled as Kealia Ponds_14 and Kealia Ponds_lS in the Conservation 

Metrics Acoustic study, respectively. These poles are illustrated with a yellow polygon. The green 

line represents the section(s) for line marking (minimization). 
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Honomanu - Pole 29-33 - ~s,200 Liner Feet 

Pole 30 is the location labeled as Honomanu_l in the Conservation Metrics Acoustic study. This location 

is illustrated with a yellow polygon. The green highlighted line represents the section for line marking 

(minimization); poles 29-33. 
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The Lahaina area is within the red polygon. 
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MITIGATION PROJECT 

The Company will provide annual funding for the Maui Nui Seabird Recovery 
Project ("MNSRP") to monitor and enhance Hawaiian Petrel habitat in the Nakula 
Natural Area Reserve and Kahikinui Forest Reserve on Maui ( ~9,800' to 6,800' 
ASL). See Figure 1. 

Figure 1 

Upper Nakula/Kahlklnul Field AetMtles 202S 
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~ New Ira~ ttmnDla 

=hnuad tmck tunnnls 

• 2023_TrackTunmds 

The purpose ofMNSRP's project is to monitor Hawaiian Petrel activity in the 
study area over the breeding season to identify seasonal timing of attendance, 
burrow occupancy, egg laying, incubation, egg hatching, chick rearing, chick 
fledging, and reproductive success. The project also includes tracking the 
distribution and activity of predators ( cats, rats, mice, and mongoose) before, 
during, and after the petrel breeding season, as well as the trapping and removal of 
small mammal predators during those time periods. 
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STIPULATED PROTECTIVE ORDER 

To protect the confidentiality of confidential information obtained by the 

parties in connection with this settlement agreement, the parties hereby agree as 

follows: 

1. Any party may designate as "confidential" (by stamping the relevant 

page or other otherwise set forth herein) any document that the party considers in 

good faith to contain information involving trade secrets, or confidential business 

or financial information, subject to protection under the Federal Rules of Civil 

Procedure or Hawai'i law ("Confidential Information"). Where a document or 

response consists of more than one page, the first page and each page on which 

confidential information appears shall be so designated. 

2. Except with the prior written consent of the opposing party, or upon 

prior order of this Court obtained upon notice to opposing counsel, Confidential 

Information shall not be disclosed to any person other than: 

(a) counsel for the respective parties, including in-house counsel; 

(b) employees of such counsel; 

( c) any officer or employee of a party, to the extent deemed necessary by 

Counsel; 

( d) consultants or expert witnesses retained by a party, provided that each 

such person shall execute a copy of the Certification annexed to this 
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Order as Exhibit "A" (which shall be retained by counsel to the party 

so disclosing the Confidential Information and made available for 

inspection by opposing counsel during the pendency or after the 

termination of the action only upon good cause shown and upon order 

of the Court) before being shown or given any Confidential 

Information; 

( e) any authors or recipients of the Confidential Information; 

(f) the Court, Court personnel, and court reporters; and 

(g) witnesses (other than persons described in paragraph 2(e)). A witness 

shall sign the Certification before being shown a confidential 

document. 

3. Any persons receiving Confidential Information shall not reveal or 

discuss such information to or with any person who is not entitled to receive such 

information, except as set forth herein. 

4. No party shall file or submit for filing as part of the court record any 

documents under seal without first obtaining leave of court. Notwithstanding any 

agreement among the parties, the party seeking to file a paper under seal bears the 

burden of overcoming the presumption in favor of public access to papers filed in 

court. 
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5. Any party may voluntarily disclose to others without restriction any 

information designated by that party as confidential, although a document may lose 

its confidential status if it is made public. 

6. If a party contends that any material is not entitled to confidential 

treatment, such party may at any time give written notice to the party who 

designated the material. The party who designated the material shall have twenty

five (25) days from the receipt of such written notice to apply to the Court for an 

order designating the material as confidential. The party seeking the order has the 

burden of establishing that the document is entitled to protection. 

7. Notwithstanding any challenge to the designation of material as 

Confidential Information, all documents shall be treated as such and shall be 

subject to the provisions hereof unless and until one of the following occurs: 

(a) the party who claims that the material is Confidential Information 

withdraws such designation in writing; or 

(b) the party who claims that the material is Confidential Information fails 

to apply to the Court for an order designating the material confidential 

within the time period specified in paragraph 6 after receipt of a 

written challenge to such designation; or 

( c) the Court rules the material is not confidential. 
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8. The terms of this Order do not preclude, limit, restrict, or otherwise 

apply to the use of documents at trial. 

9. Nothing herein shall be deemed to waive any applicable privilege or 

work product protection, or to affect the ability of a party to seek relief for an 

inadvertent disclosure of material protected by privilege or work product 

protection. 
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CERTIFICATION 

I hereby certify my understanding that Confidential Information is being 

provided to me pursuant to the terms and restrictions of the Protective Order dated 

m , Civil No. ____________ _, --------- -----

I have been given a copy of that Order and read it. I agree to be bound by the 

Order. I will not reveal the Confidential Information to anyone, except as allowed 

by the Order. I will maintain all such Confidential Information- including copies, 

notes, or other transcriptions made therefrom - in a secure manner to prevent 

unauthorized access to it. 

I hereby consent to the jurisdiction of the United States District Court for the 

purpose of enforcing the Protective Order. 

DATED: --------- ---

EXHIBIT "A" 



STIPULATION FOR DISMISSAL WITHOUT 
PREIDDICE OF ALL CLAIMS: ORDER; ATTACHMENT A 

IT IS HEREBY STIPULATED by and between Plaintiffs CONSERVATION 

COUNCIL OF HA WAI'I and AMERICAN BIRD CONSERVANCY ("Plaintiffs") 

and Defendants HAWAIIAN ELECTRIC COMPANY, INC. and MAUI 

ELECTRIC COMPANY, LTD. ("Defendants"), by and through their respective 

counsel, pursuant to Rule 4l(a)(2) of the Federal Rules of Civil Procedure, that all 

of Plaintiffs' claims against Defendants in the above-captioned matter be dismissed 

without prejudice, on the terms set forth in the Settlement Agreement between 

Plaintiffs and Defendants dated-----~ 2024 ("Agreement"), which is 

attached hereto (Attachment A) and incorporated herein by reference. 

IT IS FURTHER STIPULATED by and between Plaintiffs and Defendants 

that this Court has jurisdiction to interpret and enforce the Agreement. See 

Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 375 (1994). 

* * 

APPROVED AND SO ORDERED. 

DATED: 

* * 

ruDGE OF THE ABOVE-ENTITLED COURT 
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