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CERTIFICATE OF INTERESTED PERSONS  
AND CORPORATE DISCLOSURE STATEMENT 

  
Pursuant to Federal Rule of Appellate Procedure 26.1 and Eleventh Circuit 

Rule 26.1-1, Appellees, FRIENDS OF THE EVERGLADES, INC., a Florida not-

for-profit corporation, and CENTER FOR BIOLOGICAL DIVERSITY, a 501(c)(3) 

nonprofit organization, hereby state the following individuals and entities have an 

interest in the outcome of this appeal: 

1. Ajizian, Christopher, Esq.  

2. Bailey, Andrew, Esq.  

3. Bennett, Elise Pautler, Esq.  

4. Bird, Brenna, Esq.  

5. Boies Schiller Flexner LLP  

6. Bonzon-Keenan, Geraldine  

7. Brabender, Allen M., Esq.  

8. Burkhardt, Dominique, Esq.  

9. Carpenter, Hayley A., Esq.  

10. Bird, Brenna, Esq.  

11. Carr, Christopher M., Esq.  

12. Center for Biological Diversity  

13. Chris Ajizian P.A.  

14. Coe, Alisa, Esq.  
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15. Coffey Burlington P.L.  

16. Coleman, Russel, Esq.  

17. Commonwealth of Kentucky  

18. Costello, David M., Esq.  

19. Crockett, Jeffrey B., Esq.  

20. Curran, Rachael  

21. DeNardi, Betsy, Esq.  

22. DeSousa, Jeffrey Paul, Esq.  

23. Drummond, Gentner F., Esq.  

24. Earthjustice  

25. Ezray, Evan M., Esq.  

26. Ficarelli, Dante, Esq.  

27. Florida Division of Emergency Management  

28. Florida Wildlife Federation  

29. Forrester, Nathan A., Esq.  

30. Friedman, Todd R., Esq.  

31. Friends of the Everglades, Inc.  

32. Galloni, Tania, Esq.  

33. Golembiewski, Kevin A., Esq.  

34. Griffin, Tim, Esq.  
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35. Gustafson, Adam R.F., Esq.  

36. Guthrie, Kevin  

37. Hiaasen, Scott, Esq.  

38. Hilgers, Michael T., Esq.  

39. Izaak Walton League of America’s Florida Chapter  

40. Jackley, Marty, Esq.  

41. Kautz, Keith G., Esq.  

42. Knudsen, Austin, Esq.  

43. Kobach, Kris, Esq.  

44. Kula & Associates, P.A.  

45. Kula, Elliot B., Esq.  

46. Labrador, Raúl, Esq.  

47. Lopez, Jaclyn, Esq.  

48. Lyons, Todd  

49. Marshall, Steve, Esq.  

50. Martinez, Hon. Jose E.  

51. McCuskey, John B., Esq.  

52. Miami-Dade County  

53. Miccosukee Tribe of Indians  

54. Murray, David M., Esq.  
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55. Murrill, Liz, Esq.  

56. Noem, Kristi  

57. O’Byrne, Hayden P., Esq.  

58. Panuccio, Jesse Michael, Esq.  

59. Paxton, Ken, Esq.  

60. People’s Economic and Environmental Resiliency Group, Inc.  

61. Perez, Monica Rizo, Esq.  

62. Piropato, Marissa, Esq.  

63. Raurell, Carlos J., Esq.  

64. Rokita, Theodore E., Esq.  

65. Sierra Club  

66. Skrmetti, Jonathan, Esq.  

67. State of Alabama  

68. State of Alaska  

69. State of Arkansas  

70. State of Georgia  

71. State of Idaho  

72. State of Iowa  

73. State of Kansas  

74. State of Louisiana  
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75. State of Missouri  

76. State of Montana  

77. State of Nebraska  

78. State of North Dakota  

79. State of Ohio  

80. State of Oklahoma  

81. State of South Carolina  

82. State of South Dakota  
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84. State of West Virginia  
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86. Stetson University, Inc. College of Law’s Jacobs Public Interest Law 

Clinic for Democracy and the Environment  

87. Quiñones, Jason A. Reding, Esq.  

88. Sanchez, Hon. Eduardo I.  

89. Schenck, Robert S., Esq.  

90. Schwiep, Paul J., Esq.  

91. Singer, Frank  

92. Stander, Robert, Esq.  

93. Taylor, Treg, Esq.  
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94. Todd R. Friedman P.A.  

95. Torres, Hon. Edwin G.  

96. Torstensen, Peter M., Esq.  

97. Totoiu, Jason Alexander, Esq.  

98. Tropical Audubon Society  

99. United States Department of Homeland Security  

100. United States Immigration and Customs Enforcement  

101. University of Miami School of Law’s Environmental Justice Clinic  

102. Uthmeier, James, Esq.  
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APPELLEES’ MOTION FOR LEAVE TO SUPPLEMENT 
THE RECORD ON APPEAL 

Pursuant to Federal Rules of Appellate Procedure 10(e)(2) and 27, Plaintiff-

Appellees Friends of the Everglades, Inc., and Center for Biological Diversity 

(“Friends”) hereby respectfully move to supplement the record on appeal with 

evidence of material facts that were known to, but undisclosed by, Appellants, prior 

to the preliminary injunction that is the subject of this appeal.   

Specifically, Friends request leave to submit three documents provided by 

Appellant Florida Division of Emergency Management (FDEM), in response to 

public records requests relating to the detention center at issue in this case: (1) a June 

20, 2025, email documenting the state-federal agreement for FDEM to begin 

detaining noncitizens by relying on INA Section 287(g) federal immigration 

authority and with the support of federal funding (Exh. 1); (2) an email confirming 

that FDEM applied for federal funding for the immigration detention center as of 

August 7, 2025 (Exh. 2); (3) a grant Award Letter reflecting that Florida received 

directions from the federal government on the expenditure of allocated federal funds 

starting on August 15, 2025 (Exh. 3).  These documents reflect material facts that 

occurred prior to the district court’s August 21 preliminary injunction, but that 

Appellants failed to disclose to Friends or the district court during the litigation on 

Friends’ Motion for Preliminary Injunction.  Appellants also failed to disclose this 

information in their motions to stay the preliminary injunction pending appeal, 

USCA11 Case: 25-12873     Document: 91     Date Filed: 01/07/2026     Page: 9 of 65 



2 

which the motions panel granted after relying repeatedly on the assertion that Florida 

had not yet applied for federal funding and that no funding decision had been made. 

Even after the motions panel ruled, Appellants failed to correct the misapprehensions 

despite their duty of candor to the Court.  Appellants have now also failed to disclose 

the above information to the merits panel in their opening briefs.   

In the interests of justice, the Court should allow supplementation of the 

record on appeal to include this information.  It confirms the reasonableness of the 

district court’s factual findings that there was a state-federal partnership for FDEM 

to detain noncitizens with a commitment of federal funding, which affects a central 

issue in this appeal: whether there was a final, major federal action requiring 

compliance with the National Environmental Policy Act (“NEPA”), 42 U.S.C. § 

4321 et seq., and the Administrative Procedure Act (“APA”), 5 U.S.C. § 701 et seq.  

LEGAL STANDARD 

Although the Court “rarely supplement[s] the record to include material that 

was not before the district court,” the Court has “the equitable power to do so if it is 

in the interests of justice.”  Schwartz v. Millon Air, Inc., 341 F.3d 1220, 1225 n.4 

(11th Cir. 2003). See also Young v. DeVaney ex rel. City of Augusta, Ga., 59 F.3d 

1160, 1168 (11th Cir.1995).  “A primary factor which we consider in deciding a 

motion to supplement the record is whether acceptance of the proffered material into 

the record would establish beyond any doubt the proper resolution of the pending 
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issues.”  CSX Transp., Inc. v. City of Garden City, 235 F.3d 1325, 1330 (11th Cir. 

2000). Whether the appellate record should be supplemented is made on “a case-by-

case basis,” and may be allowed in the aid of making an informed decision.  Id. 

(citing Cabalceta v. Standard Fruit Co., 883 F.2d 1553, 1555 (11th Cir. 1989)). 

BACKGROUND 

On September 4, 2025, the motions panel granted Defendant-Appellants’ 

motions to stay the district court’s August 21, 2025, preliminary injunction pending 

appeal and all further proceedings before the district court.  ECF No. 42.1  In their 

briefing on the merits of the appeal, Appellants have relied heavily on the stay order. 

See ECF No. 82 at 2–4, 15, 23–25, 50–51, 53, 56–58, 66–67; ECF 86 at 1, 11–12, 

13, 17, 22, 35, 47. 

The motions panel opined that Friends was not likely to succeed on its claim 

that Florida and Federal Appellants violated NEPA when they failed to study the 

environmental impacts of a mass immigration detention center they dubbed 

“Alligator Alcatraz” because, in the panel’s view, NEPA does not apply absent a 

commitment of federal funding beyond the public statements on which the district 

court relied.  ECF No. 42 at 20–21.   

 
1 Citations to “Doc.” Refer to docket entries in the district court.  Citations to “ECF 
No.” refer to the Circuit Court docket. 
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On the question of federal funding, the panel majority rejected the district 

court’s reliance on public statements by state and federal officials that the facility 

would be federally funded, ECF No. 42 at 20, relying instead on Appellants’ 

representations that Florida had not even applied for federal funding and concluding 

that there was therefore no major federal action under review to trigger NEPA’s 

requirements.  See id. at 6–7 (“However, Florida has not filed an application for 

federal funds, and neither DHS nor FEMA has formally ‘approved a federal award’ 

providing funds for the construction of the Facility or reimbursing Florida.”); id. at 

18 (“DHS has not received … any applications for funding, let alone any regarding 

the Facility.”); id. at 20 (“Without an application, there is simply nothing on which 

a decision can be made.”); id. at 23 (“There may come a time when [FDEM] applies 

for FEMA funding.”). 

But in fact, on Friday, June 20, 2025, James Percival, DHS General Counsel, 

“confirm[ed] DHS’ interest in working with [Florida] to detain aliens under 287g in 

facilities provided by Florida.”  Exh. 1 at 2.  DHS committed that if Florida moved 

forward, DHS would “work out a method of partial reimbursement.”  David 

Dewhirst, Chief of Staff for Florida’s Attorney General, responded: “Received and 

confirmed. I’ve copied [FDEM] Director Guthrie here. Thank you. Executive 

Director Guthrie, please see the email below from DHS leadership. I know you’re 

eager to immediately get to work.”  Id.   
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With this federal decision in hand, on Monday, June 23, 2025, FDEM 

commandeered the Dade-Collier Training and Transition Airport site pursuant to a 

state declaration of an immigration emergency directing state agencies to enter into 

any and all agreements with federal agencies necessary to meeting the emergency.  

ECF No.  83-2 at 1524–35.  FDEM then moved swiftly to build the facility and began 

holding ICE detainees there in early July. Appellants never disclosed this email to 

the district court, and it became known to Friends only after the preliminary 

injunction when FDEM produced it in response to a public records request by a state 

legislator.2  

Moreover, unbeknownst to Friends or the Court, FDEM had in fact submitted 

a funding application to FEMA on August 7, 2025, Exh. 2 at 2, which was day two 

of the preliminary injunction hearing, and received instructions from FEMA on the 

use of the requested federal funds on or about August 15, 2025, Exh. 3 at 5. These 

actions occurred well before the district court issued the preliminary injunction on 

August 21, 2025, Doc. 131, and well before Appellants moved for a stay of the 

 
2 FDEM provided this email to Dr. Anna V. Eskamani, member of the Florida House 
of Representatives, on August 26, 2025, in response to a public records request.  See 
Doc. 148-1.  
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preliminary injunction and of all further district court proceedings in this Court on 

August 26, 2025, ECF Nos. 9-1, 20.3  

Yet at no time did FDEM or the Federal Agencies disclose this information to 

Friends, the district court, or this Court. Instead, during the hearing on Friends’ 

motion for a preliminary injunction, Appellants relied on a July 2, 2025, declaration 

by senior FEMA official David Richardson, first submitted with the Federal 

Defendants’ July 3, 2025, Opposition to Plaintiffs’ Motion for a Temporary 

Restraining Order and Preliminary Injunction.  Doc. 21-2.  That declaration stated 

that FEMA’s Detention Support Grant Program for $600 million had not yet been 

finalized, that FDEM (the only eligible applicant) had not yet applied for the grant, 

and that DHS/FEMA had not yet approved the award.  Doc. 21-2 at 2 ¶¶ 3–4.  

On August 12, 2025, FDEM moved David Richardson’s declaration into 

evidence at the district court as State Defendants’ Exhibit 44, five days after FEMA 

confirmed receipt of Florida’s application on August 7, 2025 to the grant program. 

ECF No. 83-1 at 868–69; Doc. 124 at 1.  

On August 26, 2025, FDEM submitted the declaration to this Court with its 

motion to stay the preliminary injunction pending appeal and to stay all further 

proceedings at the District Court.  ECF No. 9-2 at 7, 1475–76.  In the motion, Federal 

 
3 Indeed, the application was filed during the course of the district court’s hearing 
on Friends’ motion for a preliminary injunction, which began on August 6, 2025, 
and concluded on August 13, 2025. 
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Appellants also maintained that no funding request had been made. ECF No. 20 at 

12 (“Certainly, after Florida seeks federal funding, then a NEPA analysis may 

inform that decision. But until that funding request is made or there is some other 

need for a federal decision, undertaking a costly and time-consuming NEPA analysis 

is a wasteful endeavor.”) (emphasis added). Federal Appellants further stated that 

they “fully intend[ed] to comply with NEPA before taking any final agency action 

to grant federal funding.”  Id. at 14. 

In its September 4, 2025, Order, the Court’s motions panel explicitly relied 

on these inaccurate representations and the no-longer-accurate Richardson 

declaration. See, e.g., ECF No. 42 at 6–7 (“However, Florida has not filed an 

application for federal funds, and neither DHS nor FEMA has formally ‘approved a 

federal award’ providing funds for the construction of the Facility or reimbursing 

Florida.”) (citing Declaration of David Richardson, Doc. 21-2 ¶ 4)). 

On September 8, 2025, Friends moved the Court to reconsider its Order 

insofar as it granted FDEM’s request to stay all further proceedings before the 

district court.  ECF No. 43.  Among other things, Friends argued that “Plaintiff-

Appellees should not be delayed … from pursuing discovery on their NEPA claims,” 

given that the district court retains jurisdiction to proceed pending an appeal of a 

preliminary injunction.  Id. at 1–3.  Friends specifically argued that because the stay 

ruling “call[ed] into question the factual record relied on by the district court” 
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Friends should be permitted to further develop the record “for ultimate disposition 

of the case” beyond the preliminary injunction.  Id. at 6–7 (citing pages of stay ruling 

addressing federal funding).  On September 18, 2025, Appellants opposed Friends’ 

motion to reconsider (ECF Nos. 52, 53), without disclosing the state and federal 

actions that had taken place before the district court issued its injunction but had not 

been disclosed.  

On October 10, 2025, in response to Friends’ request for public records 

relating to the facility in question, FDEM for the first time produced an email from 

FEMA confirming that the State’s application for federal funding had been received 

on August 7, 2025.  Exh. 2.  On October 15, 2025, following a lawsuit filed by 

Friends in state court to compel FDEM to release records, FDEM produced an 

“Award Letter” reflecting that FEMA had instructed FDEM on the use of the 

requested funds on August 15, 2025, and confirming the grant of $608 million 

dollars to FDEM from the Detention Support Grant Program for a grant period 

beginning June 1, 2025, with an “effective date” of September 30, 2025.  Exh. 3.  

In their opening brief, Federal Appellants acknowledged a September 30, 

2025, “letter” from the FEMA to FDEM regarding “financial assistance under the 

Detention Support Grant Program.”  ECF No. 86 at 9 n.3.  But rather than produce 

the document, they cited a news article, further withholding pertinent information 

from the Court, while injecting the fact into the appeal.  Id.   
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Contrary to Federal Appellants’ representation that the letter was from a non-

party, id., the Award Letter clearly shows that the award is from Federal Appellant 

Department of Homeland Security, Exh. 3 at 2, of which FEMA is a component.  

The Federal Appellants’ claim that the Award Letter is not specific to the facility at 

issue in this appeal is belied by the fact that Florida produced it to Friends in response 

to a public records request specific to this facility. 

Also, while the Award Letter contains an “effective date” of September 30, 

2025, which is after the district court’s injunction, it also repeatedly refers to 

instructions given to FDEM regarding the use of already-allocated funds as early as 

August 15, 2025, which was before the district court’s injunction.  The Award Letter 

refers to a meeting on August 15, 2025, where FEMA instructed FDEM on its use 

of already allocated funds pending a revised budget: 

During the meeting held on August 15, 2025, FDEM was informed that 
its budget will be modified by FEMA since it exceeds the available 
amount under FY 2025 Detention Support Grant Program (DSGP). 
FDEM must provide a revised budget that includes a burden rate per 
detainee/night and a detailed cost breakout to justify the rate. Until 
further notice, FDEM is prohibited from obligating, expending, or 
drawing down funds allocated under DSGP. To release the funding 
hold, FDEM must submit a revised budget that includes a burden rate 
and justification. The funding hold will be rescinded upon FEMA and 
ICE review and approval of the revised detailed cost breakdown and 
justification. 

 
Exh. 3 at 6 (emphasis added).  See also id. at 7–14 (providing same 

admonition as to other components of the application).  
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The Award Letter confirms that federal funds were already “allocated” 

specifically for FDEM’s detention operations before the district court’s 

preliminary injunction issued, meaning that a federal decision had already 

been made to provide the detention support grant funding to FDEM, just as 

the district court found.  Cf. ECF No. 42 at 19 & n. 6 (“Nor does it matter that 

FDEM was once the ‘only eligible applicant’ that could potentially receive 

funding.”).  

The Obligating Document included with the Award Letter confirms 

that federal funding in the full amount of $608,000,000 from the Detention 

Support Grant Program, for which, again, FDEM was the only eligible 

applicant, was obligated for a grant period beginning June 1.  See Exh. 3 at 

35.    

ARGUMENT 

It is in the interests of justice to allow supplementation of the record on appeal 

with these documents confirming that: (1) there was a June 20, 2025, state-federal 

agreement for FDEM to detain noncitizens under INA Section 287(g) federal 

immigration authority and with the support of federal funding; (2) FDEM applied 

for that federal funding on August 7; and (3) FDEM was allocated federal funding 

by August 15 at the latest, as reflected in the grant Award Letter, for a grant period 

beginning June 1, all before the district court’s preliminary injunction.   
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These documents, produced by FDEM, would aid beyond any doubt in the 

proper resolution of the question of whether the district court erred in finding that a 

commitment of federal funding occurred, and in turn, major federal action, a central 

issue in dispute in the underlying injunction proceeding and thus this appeal.  See 

CSX Transp., Inc., 235 F.3d at 1330.   

Furthermore, a party has a continuing duty of candor that includes 

“reaffirming all contentions in papers filed before the court and informing the court 

of any changes in circumstances that would render a contention meritless.”  Attwood 

v. Singletary, 105 F.3d 610, 612 (11th Cir. 1997).  The continuing duty of candor 

requires a party to disclose “any development which may conceivably affect the 

outcome of litigation.”  Byrne v. Nezhat, 261 F.3d 1075, 1117 n.83 (11th Cir. 2001) 

(quoting United States v. Shaffer Equip. Co., 11 F.3d 450, 457 (4th Cir. 1993)); Bd. 

of License Comm’rs of Town of Tiverton v. Pastore, 469 U.S. 238, 240 (1985).  

While the duty does not impose an obligation to amend filings that were “reasonably 

interposed” at the time of filing, a party cannot continue to rely on those filings when 

their factual assertions no longer hold.  Corp. of the Presiding Bishop of the Church 

of Jesus Christ of Latter-Day Saints v. Associated Contractors, Inc., 877 F.2d 938, 

943 (11th Cir. 1989) (plaintiff was not required to amend complaint once there was 

no longer a basis for a certain factual allegation but could not continue to rely on 

that allegation). 
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Leaving aside the failure to disclose this information below, Appellants’ 

submissions to this Court have continued to deny any prior commitment to federally 

fund the facility and have continued to rely on the Richardson declaration, long after 

its assertions no longer held true.  Specifically, FDEM submitted the declaration 

with its August 26, 2025, motion to stay the preliminary injunction pending appeal 

and to stay all further proceedings at the District Court.  ECF No. 9-2 at 7, 1475–76.  

The Federal Defendants also maintained that no funding request had been made, 

ECF No. 20 at 12, and asserted that they would comply with NEPA before taking 

any action to grant a funding request, id. at 14.  These assertions were inaccurate. 

In light of Appellants’ failure to disclose pertinent material information that 

if disclosed would have been part of the record,  Friends respectfully request that, in 

the interests of justice, the Court supplement the record on appeal with the June 20, 

2025, email string among Appellants (Exh. 1); the August 7, 2025, email from 

FEMA to FDEM confirming receipt of Florida’s grant application (Exh. 2) and the 

Award Letter (Exh. 3), which further support affirming the district court’s findings 

below because they were not clearly erroneous.  
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Exhibit 1

1
USCA11 Case: 25-12873     Document: 91     Date Filed: 01/07/2026     Page: 25 of 65 



Exhibit A to Exhibit 1 
(Declaration of Hon Dr Anna V 

 Eskamnai)
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CAUTION: This email originated from outside the organization. Do not click links or open
attachments unless you recognize the sender and know the content is safe.

From: Kelly Ann Kennedy
To: Paul J. Schwiep
Cc: Stephanie Houp; Scott A. Hiaasen
Subject: [EXTERNAL] Re: Public Records Request
Date: Friday, October 10, 2025 4:15:02 PM
Attachments: image001.png

Outlook-5trtzx0h.png
FW Application submitted Fiscal Year 2025 Detention Support Grant Program grant number EMW-2025-DS-
05000.msg

Good afternoon,

Please see attached.

Sincerely, 

Kelly Ann Kennedy
Deputy General Counsel
Florida Division of Emergency Management
2555 Shumard Oak Blvd., Tallahassee, FL 32399
Cell: 448-229-9328; Office: 850-815-4442
KellyAnn.Kennedy@em.myflorida.com

Most written communications to or from state employees are public records obtainable by the
public upon request.  Emails sent to me at this email address may be considered public and
will only be withheld from disclosure if deemed confidential pursuant to the laws of the State
of Florida. 

From: Paul J. Schwiep <pschwiep@coffeyburlington.com>
Sent: Wednesday, October 8, 2025 11:38 AM
To: Kelly Ann Kennedy <KellyAnn.Kennedy@em.myflorida.com>
Cc: Stephanie Houp <Stephanie.Houp@em.myflorida.com>; Scott A. Hiaasen
<shiaasen@coffeyburlington.com>
Subject: RE: Public Records Request

Ms. Kennedy:  We requested the grant application and related documents
expressly on September 11, 2025. In response, you said: “I am
forwarding this to our public records unit to search again according to
these terms. We will provide any other responsive records that are
identified during the search.”  On September 13, 2025 we provided by
business days’ notice under Chapter 119. It’s been nearly one month and
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From: Stephanie Houp
To: Paul J. Schwiep
Cc: Kelly Ann Kennedy
Subject: [EXTERNAL] Public Records Request
Date: Wednesday, October 15, 2025 2:40:48 PM
Attachments: EMW-2025-DS-05000 - Award Package.pdf

Per your request. Sending a meeting invite shortly. Thank you.

Stephanie Houp, Esq.
Deputy Executive Director & General Counsel
Florida Division of Emergency Management
Work Cell: (850) 815-5762
Personal Cell: (727) 685-9520
Stephanie.Houp@em.myflorida.com

Most written communications to or from state employees are public records obtainable by the public
upon request.  Emails sent to me at this email address may be considered public and will only be
withheld from disclosure if deemed confidential pursuant to the laws of the State of Florida. 

Under Florida law, correspondence with the Florida Division of Emergency Management
concerning agency business that is neither confidential nor exempt pursuant to Florida Statutes is
a public record and will be made available to the public upon request.
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