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BY E-MAIL AND CERTIFIED MAIL 
 
RE:  Sixty-Day Notice of Intent to Sue to Remedy Violations of the 

Endangered Species Act in the Revised Biological Opinions for the 
Revised Forest Plan for the Flathead National Forest and Section 7 
Consultation for the West Reservoir Project 

 
Dear Secretary Burgum, Chief Schultz, Director Nesvik, and Supervisor Botello: 
 

On behalf of Swan View Coalition and Friends of the Wild Swan, and in 
accordance with the citizen suit provision of the Endangered Species Act (“ESA”), 
16 U.S.C. § 1540(g), we hereby provide notice that the U.S. Forest Service and U.S. 
Fish and Wildlife Service are in violation of the ESA, 16 U.S.C. § 1536, with respect 
to (1) the Forest Service’s 2018 Land Management Plan for the Flathead National 
Forest Plan (“Revised Forest Plan”); (2) the Fish and Wildlife Service’s September 4, 
2026 Revised Biological Opinions on the Effects of the Flathead National Forest 
2018 Revised Forest Plan on Bull Trout and Bull Trout Critical Habitat and Grizzly 
Bears; and (3) the Fish and Wildlife Service’s August 21, 2026 ESA consultation for 
the West Reservoir Project. 
 

Both the Revised Forest Plan and the West Reservoir Project are subject to 
Section 7 of the ESA, which requires the Forest Service to consult with the Fish and 
Wildlife Service to ensure that actions that may affect ESA-listed species—
including grizzly bears and bull trout—are “not likely to jeopardize the continued 
existence” of such species or destroy or adversely modify their critical habitat. 
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16 U.S.C. § 1536(a)(2). At the conclusion of consultation, the Fish and Wildlife 
Service must issue a biological opinion that details “how the agency action affects 
the species” and sets forth the agency’s determination whether the species’ 
continued existence will be jeopardized by the action or its critical habitat will be 
adversely modified or destroyed, in violation of the ESA. Id. § 1536(b)(3)(A). An 
agency does not have authority to take an action that violates the ESA. 

 
The Fish and Wildlife Service failed to rationally consider the impacts of the 

Revised Forest Plan on grizzly bears and bull trout. First, the Fish and Wildlife 
Service failed to consider the adverse impacts from so-called “impassable” roads on 
grizzly bears. Second, the Fish and Wildlife Service failed to adequately assess the 
impacts of unauthorized motorized use of such roads on grizzly bears. Third, the 
Fish and Wildlife Service failed to adequately assess the impacts of allowing the 
Forest Service to conserve secure habitat for grizzly bears in mere ten-acre patches 
outside of the designated recovery zone. Fourth, the Fish and Wildlife Service failed 
to rationally address threats to bull trout from “impassable” roads. Fifth, the Fish 
and Wildlife Service unlawfully deferred its analysis to the project-level stage. The 
Forest Service’s reliance on the Fish and Wildlife Service’s Revised Biological 
Opinions therefore violates Section 7 of the ESA and renders the Revised Forest 
Plan unlawful. See 16 U.S.C. § 1536(a)(2); Ctr. for Biological Diversity v. U.S. 
Bureau of Land Mgmt., 698 F.3d 1101, 1127–28 (9th Cir. 2012). Further, the Fish 
and Wildlife Service violated the ESA in its Section 7 consultation for the West 
Reservoir Project by relying on the unlawful Revised Forest Plan Biological 
Opinions. And the Forest Service then violated the ESA by relying on that flawed 
consultation for the West Reservoir Project. 

 
These errors are particularly egregious because the U.S. District Court for 

the District of Montana has twice determined that the Forest Service’s 
abandonment of the previous Forest Plan’s longstanding commitment to limit road 
development in key grizzly bear and bull trout habitat failed to comply with the 
statutory requirements under ESA Section 7. See Swan View Coal. v. Haaland, No. 
CV 22-96-M-DLC, 2024 WL 3219206, at *17 (D. Mont. June 28, 2024); WildEarth 
Guardians v. Steele, 545 F. Supp. 3d 855, 880–81 (D. Mont. 2021). For the third 
time now, the Fish and Wildlife Service failed to lawfully examine the Revised 
Forest Plan’s abandonment of key habitat protections for threatened grizzly bears 
and bull trout, and the Forest Service unlawfully relied on the Fish and Wildlife 
Service’s deficient analysis. Both agencies thus inadequately responded to the ESA 
violations identified by the District Court in its June 28, 2024 summary judgment 
order. See generally Swan View Coal., 2024 WL 3219206 (D. Mont. June 28, 2024). 
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I. BACKGROUND 

The Flathead National Forest spans 2.4 million acres in northwest Montana 
and has long provided a sanctuary for grizzly bears and bull trout—both listed as 
threatened under the ESA. The Flathead’s value to these species depends in large 
part on the fact that much of the Forest has remained relatively free of roads and 
the human intrusion and sediment pollution that roads engender. For more than 
thirty years, the Flathead National Forest’s 1986 Land and Resource Management 
Plan and its amendments provided a framework for managing the Forest, including 
measures to protect species and habitat while providing for a wide range of human 
uses. 

 
In 1995, the Forest Service issued Amendment 19 to the 1986 Forest Plan to 

support the survival and recovery of grizzly bears. Amendment 19 set limitations on 
road density—including separate standards for open and total road density—within 
management subunits of grizzly bear habitat. U.S. Forest Serv., Flathead National 
Forest: Forest Plan Amendment #19 Decision Notice, 4 (Mar. 1995) [hereinafter 
Amendment 19]. Specifically, Amendment 19 required the Forest Service to: 
(1) “limit high-density . . . open motorized access to no more than 19 percent of a 
[bear management subunit] within 5 years;” (2) “limit high-density . . . total 
motorized access to no more than 24 percent of a [bear management subunit] in 5 
years and no more than 19 percent in 10 years;” and (3) “provide security core areas 
that equal or exceed 60 percent of each [bear management subunit] in 5 years, and 
68 percent in 10 years.” Id. It also prevented a net increase in total motorized access 
density greater than two miles per square mile or a net increase in open motorized 
access density greater than one mile per square mile in bear management subunits 
throughout the Forest. Id. Because open and total road densities on the Flathead 
exceeded Amendment 19 road-density objectives, the Amendment prevented the 
Forest Service from constructing new roads in grizzly bear habitat until it had 
reclaimed comparable miles of roads. Id.  

 
Critically, Amendment 19 defined total motorized access density to include 

all roads not fully reclaimed—regardless of whether they are currently used. Id. at 
App. D-2–D-3. To qualify as “reclaimed” and thus be excluded from total road-
density calculations, roads had to be treated “to no longer function as a road or 
trail.” Id. at App. D-2. Amendment 19 imposed stringent treatment requirements 
for reclaiming a road including: (1) removing all stream-aligned culverts; 
(2) treating the first 200 to 600 feet of the road to preclude motorized and non-
motorized use; and (3) treating the remainder of the road to discourage motorized 
and non-motorized use. Id. While Amendment 19 developed these requirements to 
provide habitat security for grizzly bears, requirements such as removing culverts 
also provided important conservation benefits for bull trout, which are particularly 
sensitive to road-associated sediment impacts on their habitat. 
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On December 27, 2018, the Flathead National Forest approved its Revised 
Forest Plan. The Revised Plan abandoned Amendment 19’s road-density 
requirements, stating that the Forest Service would instead maintain “baseline” 
road-density levels that existed in grizzly bear habitat in 2011, even though that 
baseline had not yet achieved the objectives of Amendment 19. See U.S. Forest 
Serv., Flathead National Forest Land Management Plan, 172 (Nov. 2018) 
[hereinafter Revised Plan]. However, the Revised Plan’s commitment to 2011 
“baseline” road-density levels was illusory because the Revised Plan also weakened 
the governing standards for “reclaiming” a road and thereby exempting it from 
road-density limitations. While Amendment 19 had essentially required that a road 
be obliterated to avoid being counted against road density limitations, the Revised 
Plan demanded only that a road “meet the definition of impassable,” and the 
Revised Plan deemed a road “impassable” if some portion of “the first 50 to 300 
feet[] has been treated to make it inaccessible to wheeled motorized vehicles” due to 
impediments such as “natural vegetation growth . . . scarified ground, fallen trees, 
boulders, or culvert or bridge removal.” Id. at 199. Thus, under the Revised Plan, a 
few trees or a few boulders along the first fifty feet of a road could render it exempt 
from applicable road-density limitations, even as the rest of the road remained 
intact on the landscape. 

 
In April 2019, Swan View Coalition and Friends of the Wild Swan filed a 

lawsuit challenging the Revised Forest Plan and its associated Biological Opinion. 
Compl. for Declaratory & Injunctive Relief, Swan View Coal. v. Bernhardt, No. 9:19-
cv-00060-DLC (D. Mont. Apr. 15, 2019). On June 24, 2021, the District Court issued 
an order holding, in part, that the Fish and Wildlife Service failed to rationally 
consider impacts to grizzly bears from unauthorized motorized use on so-called 
“impassable” roads and impacts to bull trout and bull trout critical habitat from the 
Revised Plan’s weakened road-reclamation requirements. WildEarth Guardians v. 
Steele, 545 F. Supp. 3d 855, 866–71 (D. Mont. 2021), aff’d in part, vacated in part on 
other grounds, remanded sub nom. Swan View Coal. v. Steele, No. 22-35137, 2023 
WL 3918686 (9th Cir. June 9, 2023). The District Court remanded the Biological 
Opinion to the agencies with instructions to fully consider the Revised Forest Plan’s 
impacts on these species and their habitat. Id. at 886. In response to the Court’s 
order, on February 16, 2022, the Fish and Wildlife Service issued a Revised 
Biological Opinion, which made only minor and inadequate revisions to its prior 
Opinion and reached the same conclusions. Nevertheless, the Forest Service once 
again relied on the Fish and Wildlife Service’s flawed reasoning. 
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In May 2022, Swan View Coalition and Friends of the Wild Swan filed 
another lawsuit against the Forest Service and Fish and Wildlife Service.1 Am. 
Compl. for Declaratory and Injunctive Relief, Swan View Coal. v. Haaland, No. CV-
22-96-M-DLC, 2024 WL 3219206 (D. Mont. June 28, 2024). On June 28, 2024, the 
District Court held that the Fish and Wildlife Service again violated the ESA, and 
that the Forest Service had again violated the ESA by relying on the Fish and 
Wildlife Service’s conclusions. The Court ruled that the Fish and Wildlife Service’s 
Biological Opinion failed to rationally evaluate the Revised Forest Plan’s 
abandonment of prior road-building limitations in light of evidence that (1) many 
administratively “closed” roads are subject to unauthorized use that displaces 
grizzly bears from important habitat, (2) grizzlies are also displaced by the 
existence of even unused roads in their habitat, and (3) bull trout are likely to be 
harmed by the Forest Service’s abandonment of a former requirement to remove 
culverts from forest roads. Swan View Coal., 2024 WL 3219206, at *7–16. The 
District Court remanded the relevant provisions of the Fish and Wildlife Service’s 
Biological Opinion for further consideration of the Revised Forest Plan’s impacts on 
grizzly bears and bull trout. See id. at *17–19. 

 
Despite lacking a lawful Biological Opinion to demonstrate ESA compliance 

for the Revised Forest Plan, in March 2026, the Forest Service attempted to 
implement the Plan’s new “impassable” road framework for a Flathead National 
Forest project that threatened impacts to grizzly bears and bull trout: the West 
Reservoir Project. See U.S. Forest Serv., Decision Notice and Finding of No 
Significant Impact for the West Reservoir Project (Mar. 11, 2026) [hereinafter 
DN/FONSI]. In so doing, the Forest Service attempted to unlawfully bypass ESA 
consultation requirements altogether. The Forest Service acknowledged that the 
Project is “likely to adversely affect” grizzly bears and bull trout. Id. at 14. The 
Project includes 4.7 miles of new road construction. U.S. Forest Serv., West 
Reservoir Project: Environmental Assessment, 6, 9 (Jan. 2026). But instead of 
consulting with the Fish and Wildlife Service about the Project, the Forest Service 
baselessly invoked “emergency” consultation procedures to approve the Project 
before consultation occurred. DN/FONSI at 14. 

 
The Fish and Wildlife Service completed its Section 7 consultation for the 

West Reservoir Project only after Swan View Coalition and Friends of the Wild 
Swan sued the Forest Service for its unlawful invocation of the emergency 
consultation procedures. See Compl., Swan View Coal. v. Schultz, No. CV-26-81-M-

 
1 For additional factual and legal context about plaintiffs’ previous claims against the Revised Forest 
Plan, see Swan View Coal. & Friends of the Wild Swan, Sixty-Day Notice of Intent to Sue to Remedy 
Violations of the Endangered Species Act in the Revised Forest Plan for the Flathead National 
Forest and in the U.S. Fish and Wildlife Service’s Biological Opinion on the Plan (Feb. 8, 2019) 
(submitted as Ex. 1); Swan View Coal. & Friends of the Wild Swan, Sixty-Day Notice of Intent to Sue 
to Remedy Violations of the Endangered Species Act in the Revised Forest Plan for the Flathead 
National Forest (July 19, 2022) (submitted as Ex. 2). 
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KLD (D. Mont. June 5, 2026); see also Ltr. from Laura Strong, U.S. Fish & Wildlife 
Serv. to Anthony Botello, Flathead Nat’l Forest (Aug. 21, 2026) [hereinafter West 
Reservoir Consultation Letter]. Subsequently, on September 4, 2026, the Fish and 
Wildlife Service released a Revised Biological Opinion on the Effects of the Flathead 
National Forest 2018 Revised Forest Plan on Bull Trout and Bull Trout Critical 
Habitat and a Revised Biological Opinion on the Effects of the Flathead National 
Forest 2018 Revised Forest Plan on Grizzly Bears. 

 
The Revised Biological Opinions on the Revised Forest Plan and ESA 

consultation for the West Reservoir Project largely replicate the previous errors, 
perpetuating an eight-year-long series of ESA violations by the Fish and Wildlife 
Service and Forest Service concerning road management within the Flathead 
National Forest’s habitat for grizzly bears and bull trout. 
 
II. GRIZZLY BEARS 

The Flathead National Forest makes up a significant portion of the Northern 
Continental Divide Ecosystem (“NCDE”), which provides important habitat for one 
of the largest remaining populations of grizzly bears in the contiguous United 
States. The value of that habitat, however, hinges on the fact that much of the 
Flathead has remained a largely unroaded landscape. Roads—and the motor vehicle 
and human intrusion that roads allow—are among the principal threats that grizzly 
bears face today in the Northern Rockies. 

 
The presence of roads in grizzly bear habitat negatively impacts bears’ 

survival. Roads and motorized access can impact grizzly bears’ habitat use and 
behavioral patterns, including home range selection, movements, population 
fragmentation, feeding, sheltering, and reproductive rates. This is because grizzly 
bears avoid roads, adjusting “their habitat use patterns in part” according to the 
density of roads in an area. Richard D. Mace & Timothy L. Manley, Mont. Dep’t of 
Fish & Wildlife, South Fork Flathead River Grizzly Bear Project: Progress Report for 
1992, at 25 (1993) [hereinafter Mace & Manley].  

 
Roads increase the risk of bear mortality through poaching, self-defense kills, 

mistaken identity shootings, vehicle collisions, and other human-bear conflicts. 
Motorized use can harm grizzly bears by reducing habitat security, displacing bears 
through noise and human presence, or causing grizzly bear mortality through 
human activities. Bears choose not to use road-dense habitat because of negative 
associations with vehicles, noise, and other human activities near roads. 

 
Researchers even observed bear “avoidance of high total road densities areas” 

where “roads were closed to public travel.” Richard D. Mace & John S. Waller, Final 
Report: Grizzly Bear Ecology in the Swan Mountains, Montana 72–73 (1997) 
[hereinafter Mace & Waller]. Research also concluded that “if unroaded habitats are 
reduced in quantity or size, the number of adult females will eventually decline,” 
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harming the grizzly bear population. Mace & Manley at 26. The Fish and Wildlife 
Service has acknowledged that bears encountering vehicles, vehicle noise, and 
human noise associated with roads “learn to avoid the disturbance and annoyance 
generated by roads,” and “may not change this resultant avoidance behavior for 
long periods after road closures and lack of negative reinforcement.” U.S. Fish & 
Wildlife Serv., Biological Opinion on Amendment 19 to the Flathead National Forest 
Plan at 15 (Jan. 6, 1995).  

 
Roads not only displace bears from valuable habitat, but major roads may 

also stop bears from crossing, fragmenting populations or splitting large 
populations into smaller ones. Natural connectivity and genetic exchange are 
essential for the species’ long-term survival. Small populations and fragmented 
habitat can limit genetic diversity and increase the risk that bears must interact 
with humans.  
 

Large blocks of secure core grizzly bear habitat are therefore vital to grizzly 
bear conservation. “Secure habitat” is usually defined to include areas at least 500 
meters from motorized roads or trails. Roads are the primary factor limiting the 
availability of large blocks of grizzly bear secure core habitat in the NCDE. Roadless 
polygons should meet minimum size criteria before being counted as secure 
habitat—generally ensuring that minimum polygon sizes approximate the average 
daily feeding radius of individual grizzly bears. Research in the NCDE has defined 
secure habitat to include only contiguous roadless areas more than 2,500 acres in 
size. See Richard Mace et al., Relationships Among Grizzly Bears, Roads and 
Habitat on the Swan Mountains, Montana (1996) [hereinafter Mace et al. (1996)]. 
 

Grizzly bears are far more likely to use large, uninterrupted patches of secure 
habitat than they are to use small roadless patches. See Michael F. Proctor et al., 
Effects of Roads and Motorized Human Access on Grizzly Bear Populations in 
British Columbia and Alberta, Canada, 21‒22 (2019). Because grizzly bears require 
patches of secure habitat that are thousands of acres in size, road construction that 
results in even a modest reduction in secure core habitat threatens significant 
impacts on grizzly bear survival and conservation. 

 
Despite these harms from roads and motorized use for grizzly bears—harms 

illustrated by the best available science—the Revised Biological Opinion overlooked 
and irrationally evaluated the Revised Forest Plan’s weakening of protections for 
grizzly bears in several ways.  

 
First, the Fish and Wildlife Service continues to offer an explanation for its 

decision to exclude “impassable” roads from its total motorized road density 
calculations that runs counter to the evidence before the agency. The best available 
science demonstrates that grizzly bears avoid closed roads. See Mace & Waller at 
72–73; Mace & Manley at 25. Yet, in disregard of this scientific evidence, the Fish 
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and Wildlife Service’s 2022 Revised Biological Opinion “fail[ed] to explain how the 
exclusion of ‘impassable’ roads from TMRD calculations—which could result in a 
net increase in total road density without any corresponding change in TMRD—
does not negatively impact bears.” Swan View Coal., 2024 WL 3219206, at *13. 
Rather than address this science on remand, however, the agencies sidestep this 
analysis altogether. In its Revised Biological Opinion, the Fish and Wildlife Service 
focused its analysis on “removing motorized use from a system road,” not the 
impacts of the road on the landscape in grizzly bear habitat. Revised Biological 
Opinion at 103. The ESA’s best available science standard “prohibits [an agency] 
from disregarding available scientific evidence that is in some way better than the 
evidence [it] relies on.” Ctr. for Biological Diversity v. U.S. Fish & Wildlife Serv., 
807 F.3d 1031, 1047 (9th Cir. 2015) (alterations in original) (quoting Kern Cnty. 
Farm Bureau v. Allen, 450 F.3d 1072, 1080 (9th Cir. 2006)). By failing to justify the 
deviation from the best available science, the Fish and Wildlife Service violated the 
ESA. See 16 U.S.C. § 1536(a)(2). As a result, the Revised Biological Opinion fails to 
remedy the repeated defect in prior biological opinions and neglects consideration of 
“impassable” roads on grizzly bears. 

 
Second, the Fish and Wildlife Service again repeats its flawed refrain that 

the Forest Service’s action is not causing motorized trespass. ESA regulations, 
however, require the agency to consider the “effects” of the action. See 50 C.F.R. 
§ 402.02 (2018) (defining “effects of the action” as “the direct and indirect effects of 
an action on the species or critical habitat, together with the effects of other 
activities that are interrelated or interdependent with that action, that will be 
added to the environmental baseline. . . . Indirect effects are those that are caused 
by the proposed action and are later in time, but still are reasonably certain to 
occur”).2 Here, motorized trespass is a likely consequence of the ineffective road 
closures allowed by the Revised Forest Plan. Further, even in the analysis that it 
conducted, the Fish and Wildlife Service failed to rationally “decide whether to 
incorporate unauthorized motorized use into road density calculations and support 
its decision with the best available science,” as the Montana District Court directed. 
Swan View Coal., 2024 WL 3219206, at *11. Instead, the agency’s analysis once 
again arbitrarily addressed this issue by disregarding relevant evidence and relying 
on unfounded assumptions to illegitimately minimize likely impacts on grizzly bears 
from unauthorized motorized use. 

 
Third, the Fish and Wildlife Service failed to adequately assess the impacts of 

roads on grizzly bears outside of the recovery zone. The agency acknowledges that a 
change in the amount of secure habitat is “an appropriate measure of potential 
effects to grizzly bears related to motorized access.” Revised Biological Opinion 

 
2 Subsequent revisions to 50 C.F.R. § 402.02 were vacated. Order on Cross Mots. for Summ. J. & 
Defs.’ Mot. for a Stay or Remand, Dkt. No. 62, Ctr. for Biological Diversity v. U.S. Dep’t of the 
Interior, No. 24-CV-04651, at *39 (N.D. Cal. Mar. 30, 2026). 
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at 171. The Revised Forest Plan, however, uses a minimum secure habitat patch 
size of ten acres. Id. at 148. The best available science supports secure habitat patch 
sizes that are more than 2,500 acres. See Mace et al. (1996). Courts have rejected 
secure habitat patch sizes that are contrary to the best available science. See, e.g., 
Ctr. for Biological Diversity v. U.S. Forest Serv., 811 F. Supp. 3d 1206, 1228 (D. 
Mont. 2025) (rejecting a ten-acre patch size in the Greater Yellowstone Ecosystem); 
Friends of the Bitterroot v. Burgum, No. CV 24-169-M-DLC, 2026 WL 1660439, at *8 
(D. Mont. June 9, 2026) (rejecting a one-acre patch size in the Bitterroot 
Ecosystem). Further, courts have struck down previous ESA analyses using secure 
habitat as the sole measure of road impacts on grizzly bears because that approach 
“ignores the interplay between secure habitat and road density . . . outside of secure 
habitat as predictors of grizzly bear survival.” All. for Wild Rockies v. Gassmann, 
678 F. Supp. 3d 1249, 1283 (D. Mont. 2023). The Fish and Wildlife Service repeated 
these past errors in its remand analysis here. 

 
Building on the violations related to the Revised Forest Plan Biological 

Opinion, the Fish and Wildlife Service also violated the ESA in its post hoc 
Section 7 consultation for grizzly bears for the West Reservoir Project. Instead of 
meaningfully assessing the impacts of the West Reservoir Project, the Fish and 
Wildlife Service deferred entirely to its defective ESA analysis for the Forest Plan. 
See West Reservoir Consultation Letter at 6 (“The Project would not adversely 
affect grizzly bears in ways other than those previously analyzed in the 2026 
revised Forest Plan [Biological Opinion].”); id. at 11 (“We find that the adverse 
effects on individual grizzly bears related to the existing, ongoing motorized access 
conditions and temporary route condition and use were adequately analyzed in the 
2026 revised Forest Plan [Biological Opinion] . . . and the proposed actions related 
to motorized access conform to the 2026 incidental take statement associated with 
that opinion.”); id. (“[E]xcept for adverse effects related to the existing motorized 
access conditions and temporary route construction and use, the remaining effects 
to grizzly bears as a result of the Project would be insignificant and/or 
discountable.”). Further, the consultation is seemingly structured to evade scrutiny 
by inaccurately labeling as “temporary” roads that will later be reclaimed as 
“impassable.” Id. at 1–2. As a result, the Fish and Wildlife Service once again failed 
to address the best available science on the impacts of “impassable” roads on grizzly 
bear habitat.  

 
In sum, the Fish and Wildlife Service violated the ESA by failing to 

determine, based on a rational analysis, whether the Revised Forest Plan’s 
weakened roadbuilding requirements and West Reservoir Project’s specific 
roadbuilding proposal will jeopardize grizzly bears—a threatened species. 16 U.S.C. 
§ 1536(a)(2). And the Forest Service’s reliance on that arbitrary Revised Biological 
Opinion and Section 7 consultation violates the ESA. Ctr. for Biological Diversity, 
698 F.3d at 1101, 1127–28; Wild Fish Conservancy v. Salazar, 628 F.3d 513, 532 
(9th Cir. 2010). 
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III. BULL TROUT AND BULL TROUT CRITICAL HABITAT 

The Flathead National Forest includes many creeks and watersheds 
designated as critical habitat for bull trout. See Revised Designation of Critical 
Habitat for Bull Trout in the Coterminous United States, 75 Fed. Reg. 63898 (Oct. 
18, 2010). “Bull trout have more specific habitat requirements than most other 
salmonids.” 75 Fed. Reg. at 63930. Bull trout require cold and clean water, largely 
free from the impacts of sedimentation. Determination of Threatened Status for 
Bull Trout in the Coterminous United States, 64 Fed. Reg. 58910, 58911 (Nov. 1, 
1999). “Strict cold water temperature requirements make bull trout particularly 
vulnerable to activities that warm spawning and rearing waters.” Id. at 58921.  

 
Roads built in bull trout watersheds—including roads unused by motorized 

vehicles—remain a major source of harmful sediment for bull trout streams. 
“[R]oads can act as vectors for introducing sediment to streams.” 75 Fed. Reg. at 
63912. Sediment in bull trout streams can increase water temperature and damage 
bull trout habitat by “reducing pool depth, altering substrate composition, reducing 
interstitial space, and causing braiding of channels . . . , which reduce carrying 
capacity.” 64 Fed. Reg. at 58921. Sedimentation also “negatively affects bull trout 
embryo survival and juvenile bull trout rearing.” Id.  

 
Stream-aligned culverts supporting a road can trap debris and, over time, 

fail, causing the stream to run over the roadbed with associated erosion and 
sedimentation. The Fish and Wildlife Service acknowledges that protecting bull 
trout and their habitat requires “closing and stabilizing or obliterating and 
stabilizing roads not needed for future management activities.” U.S. Fish & Wildlife 
Serv., Biological Opinion for the Effects to Bull Trout from Continued 
Implementation of Land and Resource Management Plans in Eastern Oregon and 
Washington, Idaho, Western Montana, and Portions of Nevada (INFISH), Attach. A 
at A-8 (1998). It also requires “regulat[ing] . . . traffic during wet periods to 
minimize erosion and sediment delivery.” Id. at A-7. 

 
Addressing the 2022 Biological Opinion, the Montana District Court held 

that the Fish and Wildlife Service “failed to address the impacts of abandoning 
Amendment 19’s culvert removal requirement with respect to impassable roads 
under the Revised Forest Plan.” Swan View Coal., 2024 WL 3219206, at *16. The 
agency’s remand analysis fails to remedy this error.  

 
First, the Revised Biological Opinion references a culvert monitoring plan, 

which is purported to address the void created by the Revised Forest Plan’s 
abandonment of culvert-removal requirements. A culvert monitoring program alone 
is insufficient to comply with the ESA.  
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Second, the Revised Biological Opinion fails to rationally consider impacts 
from “impassable” roads on bull trout. The Fish and Wildlife Service admits that 
culverts on such roads have “an increased risk of failure,” Revised Biological 
Opinion at 29, and the Forest Service’s “departure from previous culvert removal 
requirements could result in additional adverse effects to bull trout and bull trout 
critical habitat,” id. at 53. Specifically, “[p]oorly maintained or abandoned roads are 
especially vulnerable to plugged culverts and fill slope failures, which can lead to 
substantial sediment input into nearby streams.” Id. The Fish and Wildlife Service 
further acknowledges that “culverts that remain in the road behind gates or berms, 
regardless of the road management objectives related to operation or maintenance 
criteria, could be at increased risk for failure by reducing awareness of potential 
maintenance needs.” Id.  

 
The Revised Biological Opinion, however, seeks to defer the ESA analysis of 

this threat to a later project-level stage. Id. The Fish and Wildlife Service asserts 
that “it is not possible to determine the location, duration, or extent of any adverse 
effects because the proposed action does not propose an explicit project, rather it 
provides direction that the FNF will use to plan future actions.” Id. at 54. The Ninth 
Circuit has repeatedly rejected arguments that the Fish and Wildlife Service may 
defer an ESA analysis to a later project-level stage in this manner. See, e.g., Conner 
v. Burford, 848 F.2d 1441, 1453 (9th Cir. 1988); Cottonwood Env’t L. Ctr. v. U.S. 
Forest Serv., 789 F.3d 1075, 1084 (9th Cir. 2015); Lane Cnty. Audubon Soc’y v. 
Jamison, 958 F.2d 290, 294 (9th Cir. 1992). “Programmatic review . . . provides the 
only way to avoid piecemeal destruction of species and habitat.” N. Plains Res. 
Council v. U.S. Army Corps of Eng’rs, 454 F. Supp. 3d 985, 993 (D. Mont. 2020). 

 
Moreover, even at the project-level stage for the West Reservoir Project, the 

Fish and Wildlife Service engaged in a cursory review of the impacts of culverts, 
relying instead on the upgrade or removal of three culverts as a surrogate for 
incidental take. U.S. Fish & Wildlife Serv., Biological Opinion for Effects to Bull 
Trout and Bull Trout Critical Habitat from the West Reservoir Project, 44 (Aug. 21, 
2026). 

 
The Fish and Wildlife Service’s incidental take statement for bull trout fails 

to offset these deficiencies. First, the agency uses the current number of “problem 
culverts” as a surrogate for incidental take. See Revised Biological Opinion at 29–
30, 76. The Fish and Wildlife Service, however, acknowledges that comprehensive 
culvert surveys have not been conducted from 2022 to 2025, resulting in data gaps. 
Id. at 32. The agency has identified forty-three “problem culverts” in its 2026 
culvert status summary. Id. at 32 (Table 8). The agency’s reliance on surveys that it 
admits includes data gaps is arbitrary. Moreover, the Fish and Wildlife Service 
requires “a remedial strategy to address problem culverts” as a measure to 
minimize incidental take. Id. at 77. However, the Fish and Wildlife Service recently 
completed a rulemaking that purports to reverse the agency’s longstanding 
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inclusion of significant habitat modification or degradation within the concept of 
prohibited “take” under the ESA. See Rescinding the Definition of “Harm” Under 
the Endangered Species Act, 91 Fed. Reg. 43300 (July 14, 2026). The Revised 
Biological Opinion does not discuss this issue, and neither the Fish and Wildlife 
Service nor the Forest Service has offered any assurance that habitat-related take 
minimization measures will continue to be required or implemented in the wake of 
this rulemaking. For this reason, too, the Fish and Wildlife Service’s response to the 
Revised Forest Plan’s impacts on bull trout and bull trout critical habitat was 
arbitrary and unlawful. 

 
In sum, the Fish and Wildlife Service’s Revised Biological Opinion for the 

Revised Forest Plan and Biological Opinion for the West Reservoir Project failed to 
meaningfully analyze the potential impacts to bull trout. In its reliance on those 
Biological Opinions, the Forest Service failed to rationally determine whether the 
Revised Forest Plan’s new management direction and West Reservoir Project 
decision will jeopardize the survival of bull trout or adversely modify bull trout 
critical habitat in violation of the ESA. See 16 U.S.C. § 1536(a)(2); Ctr. for Biological 
Diversity, 698 F.3d at 127–28.  

 
 

CONCLUSION 

 For the foregoing reasons, the Fish and Wildlife Service’s Revised Biological 
Opinions violated the Endangered Species Act. The Forest Service also violated the 
Endangered Species Act by relying on the U.S. Fish and Wildlife Service’s unlawful 
Revised Biological Opinions and continuing to arbitrarily dismiss the threats to 
grizzly bears and bull trout from the Revised Forest Plan’s weakened road building 
and motorized use standards. Further, the Forest Service’s reliance on the Fish and 
Wildlife Service’s arbitrary Section 7 ESA consultation for the West Reservoir 
Project is also unlawful. If these violations are not corrected within sixty days of 
your receipt of this letter, the parties to this notice letter will institute a legal action 
to challenge the Revised Biological Opinions on the Flathead Revised Forest Plan as 
well as the consultation on, and approval of, the West Reservoir Project in federal 
district court. 
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Sincerely, 
 
 
______________________ 
Maxine C. Sugarman 
Timothy J. Preso 
Earthjustice 
P.O. Box 4743 
Bozeman, MT 59772-4743 
(406) 586-9699 | Phone 
msugarman@earthjustice.org 
tpreso@earthjustice.org 
 
Benjamin M. Levitan 
Earthjustice 
48 Wall Street, 15th Floor 
New York, NY 10005 
(202) 797-4317 | Phone 
blevitan@earthjustice.org 
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David Bernhardt 

Acting Secretary 

Department of the Interior 

1849 C Street, N.W. 

Washington, D.C. 20240 

exsec@ios.doi.gov 

 

Vicki Christiansen 

Chief, U.S. Forest Service 

Department of Agriculture 

1400 Independence Ave, S.W. 

Washington, D.C.  20250-1111 

vcchristiansen@fs.fed.us 

Margaret Everson 

Acting Director 

U.S. Fish and Wildlife Service 

Department of the Interior 

1849 C Street, N.W. 

Washington, D.C. 20240 

Margaret_Everson@fws.gov 

 

Chip Weber 

Forest Supervisor 

Flathead National Forest 

650 Wolfpack Way 

Kalispell, MT 59901 

cweber@fs.fed.us 

 

 

BY E-MAIL AND CERTIFIED MAIL 

 

RE:  Sixty-Day Notice of Intent to Sue to Remedy Violations of the Endangered 

Species Act in the Revised Forest Plan for the Flathead National Forest and 

in the U.S. Fish and Wildlife Service’s Biological Opinion on the Plan 

 

Dear Secretary Bernhardt, Director Everson, Chief Christiansen, and Supervisor Weber: 

 

On behalf of Swan View Coalition and Friends of the Wild Swan, and in accordance with 

the citizen suit provision of the Endangered Species Act (“ESA” or “Act”), 16 U.S.C. § 1540(g), 

we hereby provide notice that the United States Fish and Wildlife Service (“FWS”) and United 

States Forest Service are in violation of the ESA, 16 U.S.C. § 1536(a)(2), with regard to the 

Forest Service’s revised Flathead National Forest Plan and FWS’s November 22, 2017 

Biological Opinion concerning the Plan.   

 

The revised Forest Plan abandons a longstanding Forest Service commitment to limit 

road development in key grizzly bear and bull trout habitat in the Flathead National Forest and to 

limit human uses of grizzly bear secure habitat.  The Forest Service and FWS have sought to 

dismiss the impact of this new management direction by asserting that the Forest Service will 

maintain the habitat conditions that existed in the Flathead in 2011, but the agencies ignored that 

the revised Plan does not constrain the construction of new road mileage beyond the 2011 

baseline as long as the Service takes minimal measures to block or obscure the entrances to the 

new roads. This represents a major departure from prior management requirements and threatens 

to significantly degrade grizzly bear habitat security.  The revised Plan also abandons limits on 

human uses of roads and trails in secure bear habitat.  Further, as to roadbuilding in bull trout 
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habitat in particular, the revised Plan replaced a formerly mandatory requirement to limit new 

road construction throughout the Forest with a voluntary guideline of limited geographic scope.  

 

In conducting its review of the Forest Plan under the ESA, FWS did not rationally 

grapple with the impacts of this new management direction, as the law requires, before 

concluding in a Biological Opinion that the revised Forest Plan will not jeopardize bull trout and 

grizzly bears in the Flathead.  The revised Plan and Biological Opinion therefore violate section 

7 of the ESA.  16 U.S.C. § 1536. 

 

I. Grizzly Bears 

 The Flathead National Forest encompasses 2.4 million acres of public land in northwest 

Montana, including large areas of public land adjacent to Glacier National Park.  The Flathead 

therefore provides important habitat for the Northern Continental Divide Ecosystem (“NCDE”) 

population of grizzly bears, whose range extends from the Park southward down the spine of the 

Northern Rockies.  

 However, the value of the Flathead’s bear habitat hinges on the fact that much of it 

remains a largely unroaded landscape.  As seminal research by Richard Mace and Timothy 

Manley in the 1990s demonstrated, the presence of roads in grizzly bear habitat, and the human 

intrusion those roads allow, negatively impact bears’ survival.  This is because grizzly bears 

avoid roads, adjusting “their habitat use patterns in part” according to the density of roads in an 

area.  Mace & Manley, South Fork Flathead River Grizzly Bear Project:  Progress Report for 

1992, at 25 (Apr. 1993) (“Mace & Manley 1993”).  Researchers even observed bear “avoidance 

of high total road densities areas” where “roads were closed to public travel.”  Mace & Waller, 

Final Report:   Grizzly Bear Ecology in the Swan Mountains, Montana, at 73 (1997).  FWS itself 

acknowledged in an earlier biological opinion analyzing this research that bears encountering 

vehicles, vehicle noise, and human noise associated with roads “learn to avoid the disturbance 

and annoyance generated by roads,” and “may not change this resultant avoidance behavior for 

long periods after road closures and lack of negative reenforcement [sic].”  FWS, Biological 

Opinion on Amendment 19 to the Flathead National Forest Plan, at 15 (Jan. 6, 1995).  Mace and 

Manley concluded that their findings concerning bear avoidance of roaded areas “suggest that if 

unroaded habitats are reduced in quantity or size, the number of adult females will eventually 

decline,” thus harming the grizzly bear population as a whole.  Mace & Manley 1993 at 26. 

 In response to this research and a public campaign to protect grizzly bears from the threat 

of human intrusion, in 1995 the Forest Service promulgated Forest Plan Amendment 19 for the 

Flathead National Forest.  This amendment set limits on the density of roads and trails allowed in 

key grizzly bear habitat.  Specifically, Amendment 19 allowed “no net increase in total 

motorized access density greater than 2 miles per square mile” and “no net increase in open 

motorized access density greater than 1 mile per square mile” in bear management subunits 

throughout the Forest.  Flathead National Forest, Forest Plan Amendment #19, Decision Notice, 

at 4 (Mar. 1995) (“Amendment 19 Decision Notice”).  Further, Amendment 19 required the 

Forest Service to “limit high-density (> 1 mile/square mile) open motorized access to no more 

than 19 percent” of a bear management subunit “within 5 years” and “limit high-density (> 2 

miles / square mile) total motorized access to … no more than 19 percent in 10 years.”  Id.  Total 

motorized access density includes all roads that have not been fully reclaimed, while open 

motorized access density includes all roads that are open to public use during times of year when 



  

 

3 

grizzly bears are active and out of their dens.  Flathead National Forest, Forest Plan Amendment 

#19, Amended Environmental Assessment, app. D at 2-3 (Mar. 1995). (“Amendment 19 EA”). 

  

 Finally, Amendment 19 acknowledged that non-motorized human uses of routes through 

the Forest also displace grizzly bears, requiring that restricted roads within “security core” 

grizzly bear habitat “may not receive high levels of non-motorized use” and defining security 

core as an “area that is at least 0.3 miles from open roads and high-intensity, non-motorized 

trails.” Amendment 19 EA, app. D at 3.  Amendment 19 required the Forest to “provide security 

core areas that equal or exceed 60 percent of each [grizzly bear management subunit in the 

Forest] in 5 years, and 68 percent in 10 years.” Amendment 19 Decision Notice at 4.  As recent 

science has demonstrated, such restrictions are important because non-motorized human 

recreation threatens to harm grizzly bear reproduction and survival, with possible population-

level effects.  See Fortin et al., Impacts of Human Recreation on Brown Bears (Ursus arctos):  A 

Review and New Management Tool, PLOS One, at 18 (Jan. 5, 2016) (concluding that 

displacement due to human recreation can impact grizzly bear reproduction and survival). 

 
 Amendment 19 thus required the Forest Service both to limit new road construction and 

to reclaim existing roads in areas that did not already meet prescribed density standards.  Even 

reclaimed roads could be excluded from total motorized access density only if they met stringent 

requirements:  at a minimum, the Service had to treat the first 200 to 600 feet of the road “to 

preclude its use as a motorized or non-motorized travel way”; revegetate and scatter natural 

debris on the remainder of the road; and remove all stream-aligned culverts under the road.  

Amendment 19 EA, app. D at 2.  Such treatment was intended to make the “reclaimed road no 

longer function as a road again.”  Id. at 3.  The Service has decommissioned about 730 miles of 

roads in this manner.  Flathead National Forest, Final Environmental Impact Statement for Land 

Management Plan, vol. 2 at 143 (Nov. 2018) (“Revised Plan Final EIS”). 

 

However, the Flathead’s recently issued revised Forest Plan weakens protections for 

grizzly bear habitat in multiple respects.  First, it abandons the Service’s commitment to 

Amendment 19, eliminating its road density requirements and the limits on non-motorized 

human uses in security core that the Forest Service previously deemed vital to protecting grizzly 

bear habitat in the Northern Continental Divide Ecosystem.  Flathead National Forest, Final 

Record of Decision for the Flathead National Forest Land Management Plan, at 8 (Dec. 2018).   

Second, although the Forest Service claims that the revised Forest Plan maintains the 

road density conditions that existed in 2011, Revised Plan Final EIS, vol. 2 at 173, vol. 4, 

Glossary at 2, the revised Plan fails to do so.  At the outset, because the Service never attained 

the Amendment 19 limits in many parts of the Flathead, this 2011 road density baseline is less 

protective of grizzly bears than the prior management regime.  See Revised Plan Final EIS, vol. 

2 at 325-26.  Additionally, the revised Forest Plan’s commitment to maintaining even the less-

protective 2011 baseline is illusory.  Under the revised Plan, the Forest Service can build new 

roads in grizzly bear habitat without violating the 2011 baseline requirement as long as the 

Service puts a minimal barrier across the entrance of the road, such as a fallen tree.  Flathead 

National Forest Land Management Plan, at 199 (Nov. 2018) (“Revised Forest Plan”) (defining 

“impassable”); id. at 207 (defining “total motorized route density” as excluding “impassable” 

roads).  By contrast, under Amendment 19, roads in grizzly bear habitat counted against 

maximum road-density requirements unless the Service fully reclaimed them by, at a minimum, 

treating the first portion of the road “to preclude its use as a motorized or non-motorized travel 
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way”; revegetating and scattering debris on the remainder of the road; and removing all stream 

culverts under the road.  Amendment 19 EA, app. D at 2.  By abandoning this 1995 management 

framework, the revised Forest Plan threatens to allow roadbuilding to proliferate in much of the 

Flathead’s formerly secure grizzly bear habitat, degrading the 2011 baseline the revised Forest 

Plan purports to maintain.  Similarly, the revised Plan allows high levels of non-motorized use to 

occur on trails in what has been renamed “secure core” grizzly bear habitat, a further departure 

from Amendment 19 requirements.  See Revised Forest Plan at 201-02.  Accordingly, there is no 

merit to the Service’s claim that the revised Plan will maintain 2011 road density and secure 

habitat conditions and thus adequately protect NCDE grizzly bears. 

 By opening the door to new road construction, the revised Forest Plan threatens a severe 

impact on grizzly bear habitat security.  As researchers demonstrated more than twenty years 

ago, even closed roads threaten a detrimental impact on grizzly bear survival, because grizzly 

bears are displaced from roaded habitat, regardless whether or not the roads are open to public or 

administrative use.  The revised Forest Plan, however, permits the Forest Service to leave closed 

roads in place, and in fact contemplates that some of these roads will be stored in a condition that 

will allow future use.  See Revised Forest Plan at 199 (“Impassable roads may remain on the 

inventoried road system if use of the road is anticipated at some point in the future.”).  Therefore, 

under the revised Plan, roads built for a short-term project on the Forest can remain on the 

landscape indefinitely and displace grizzly bears from formerly secure habitat long after the 

initial project use.  Further, as a practical matter, human use is unlikely to dissipate on roads 

deemed “impassable” under the revised Forest Plan’s lax standards, which necessitate only a 

minimal barrier across the road entrance.  Such minimal measures enable motor vehicle trespass 

on putatively closed roads; as grizzly bear scientists studying the impacts of road density on 

bears have asserted, “[u]nless a road has completely revegetated, managers should assume that 

some level of human use is occurring along closed roads, and grizzly bears will respond to that 

use.”  Mace & Manley 1993, at 25.  The revised Plan’s new management direction threatens 

harm to grizzly bears in this way as well. 

 In its Biological Opinion concerning the revised Forest Plan, FWS failed to acknowledge 

the threat of new road proliferation and associated human disturbance of grizzly bear habitat that 

the revised Plan allows.  Instead, FWS simply stated that the revised Plan will not cause jeopardy 

because it “will require projects to results [sic] in no net increase above baseline conditions in” 

open motorized route density and total motorized route density.  FWS, Biological Opinion on the 

Revised Forest Plan for the Flathead National Forest, at III-80 (Nov. 22, 2017) (“Flathead 

BiOp”).  Thus, FWS’s finding that new forest management direction under the revised Plan will 

not jeopardize the Flathead’s grizzly bears unlawfully ignored an important factor that may 

impact the bears’ survival.  See Ctr. for Biological Diversity v. U.S. Bureau of Land Mgmt., 698 

F.3d 1101, 1121 (9th Cir. 2012) (“A Biological Opinion is arbitrary and capricious if it fails to 

‘consider[ ] the relevant factors and articulate[ ] a rational connection between the facts found 

and the choice made.’”) (citation omitted).   

 

 Although the management changes associated with the Forest Service’s abandonment of 

Amendment 19 requirements were overlooked in the Biological Opinion, their significant 

consequences for grizzly bear habitat security are already becoming apparent.  For example, 

under Amendment 19, only 3.2 miles of new road were built in grizzly bear habitat on the 

Flathead National Forest from 1996 to 2010, Flathead National Forest, Evaluation and 

Compliance with National Forest Management Act Requirements to Provide for Viability and 
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Diversity of Animal Communities, at 92 (updated Feb. 2017)—and even this small amount was 

apparently due to road construction already under contract when Amendment 19 was issued in 

1995.  By contrast, a single Flathead project already proposed to be implemented under the 

revised Forest Plan would build 60 miles of new roads, retain them in the road system, and not 

require that they be reclaimed and removed from the road system as required by Amendment 19.  

U.S. Forest Serv., Mid-Swan Landscape Restoration and Wildland Urban Interface Project, 

Scoping Document, at 21 (Oct. 2018). This will result in marked reductions in baseline grizzly 

bear security conditions present in 2011, but those reductions will be masked and ignored due to 

changes in how baseline conditions are defined and measured.  Yet your agencies’ ESA analyses 

ignored the revised Plan’s allowance for such impacts. 

 

 In sum, FWS violated the ESA by failing to determine, based on a rational analysis, 

whether the revised Plan’s weakened roadbuilding requirements will jeopardize the grizzly bear, 

a threatened species.  16 U.S.C. § 1536(a)(2).  By relying on FWS’s arbitrary Biological Opinion 

to satisfy its own ESA obligations, the Forest Service likewise violated the ESA.  See id. 

 

II. Bull Trout 

 FWS and the Forest Service similarly failed to rationally address the impacts on 

threatened bull trout of the revised Plan’s allowance for new roadbuilding in the Flathead 

National Forest.  Roads built in bull trout watersheds—including roads closed to human travel—

threaten to degrade trout habitat conditions by delivering sediment to creeks.  See Flathead BiOp 

at II-46.  Further, stream-aligned culverts supporting a road can trap debris and, over time, fail, 

causing the stream to run over the roadbed with associated erosion and sedimentation.  See id. at 

II-47.  As FWS has acknowledged, such culvert failure is inevitable if culverts are not removed:  

“Whatever the design life, any crossing structure would have a 100% chance of failure over its 

installation life if it is not removed after the road is abandoned.”  FWS, Biological Opinion on 

the Effects of the Moose Post-Fire Project on Bull Trout, at 40 (Nov. 14, 2002).  Such stream 

pollution associated with roads and culverts is one of the primary factors that has threatened the 

bull trout’s survival in the United States.  Flathead BiOp at II-20. 

  

 As discussed, former Forest Plan Amendment 19 required the Service to reclaim roads 

according to stringent requirements to meet road density standards throughout the Forest.  One of 

these reclamation requirements was to remove all stream-aligned culverts from the reclaimed 

roads, so that orphaned culverts in otherwise closed parts of the road system would not cause 

sedimentation in trout streams.  Amendment 19 EA, app. D at 2.  Although Amendment 19’s 

primary purpose was to protect grizzly bears, managers also concluded that the Amendment 19 

standards were important to conserve bull trout and other fish species in the Forest.  See A19 

Decision Notice at 65-67.  In addition to the Amendment 19 requirements, under a 2015 

programmatic biological opinion governing road maintenance activities throughout western 

Montana, the Forest Service was required to inspect annually any culverts remaining on closed 

roads.  FWS, Biological Opinion on the Effects to Bull Trout and Bull Trout Critical Habitat 

from the Implementation of Proposed Actions Associated with Road-related Activities that May 

Affect Bull Trout and Bull Trout Critical Habitat in Western Montana, at 99 (Apr. 15, 2015) 

(Appendix E).  Other individual projects on the Forest, such as the Chilly James Restoration 

Project, also provided for annual culvert monitoring in certain parts of the Forest.  See Flathead 

National Forest, Chilly James Restoration Project, Decision Notice / FONSI, at DN-2 (Apr. 

2016). 
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 As described above, however, the revised Forest Plan abandons these mandatory road-

reclamation and culvert monitoring requirements, thereby subjecting bull trout to new threats of 

erosion and sedimentation when culverts are left in place on unused roads. 

 

The Plan’s only nod toward addressing the resulting impacts on bull trout habitat was 

inclusion of a new guideline, which states that “net increases in stream crossings and road 

lengths should be avoided in riparian management zones unless the net increase improves 

ecological function in aquatic ecosystems.”  Revised Forest Plan at 18 (emphasis added).  

However, as a Forest Plan “guideline” describing what the Service “should” do, this provision is 

not mandatory, both by definition and by its own terms.  See id. at 6 (defining “guideline”).  

Further, the new guideline applies only in the so-called “conservation watershed network,” 

which excludes designated critical bull trout habitat, including Swan Lake and the land 

surrounding it, the headwaters of Cyclone Creek, and portions of the Swan River and North and 

Middle Forks of the Flathead River.  Compare id., app. B at 2 (map of conservation watershed 

network) with Flathead National Forest, Biological Assessment for Threatened, Endangered, and 

Proposed Species, at 332-335 (Oct. 31, 2017) (maps of bull trout critical habitat).  The new 

Plan’s geographically limited guideline is therefore less protective than Amendment 19’s 

forestwide requirements.  Finally, the Forest Service has cited no scientific evidence to support 

the notion that an increase in roads and culverts in a watershed could ever “improve[] ecological 

function in aquatic ecosystems.”  Thus, the revised Forest Plan vitiates the Flathead’s former 

roadbuilding restrictions and the benefits to bull trout those restrictions afforded. 

 

 Again, FWS ignored the threat of new road and culvert proliferation in its Biological 

Opinion concerning bull trout in the Flathead.  Nowhere in the Biological Opinion did FWS 

acknowledge or rationally address the change from a mandatory to a hortatory road density 

restriction.  See Ctr. for Biological Diversity, 698 F.3d at 1121.  Indeed, FWS appeared to 

misunderstand the effect of the revised Plan guideline described above, stating that the Plan’s 

“direction for the conservation watershed network” does “not allow[] a net increase of road 

network in these watersheds.”  Flathead BiOp at II-48-49 (emphasis added).  Because FWS 

failed to rationally address threats to bull trout in the Biological Opinion, it violated the ESA, 16 

U.S.C. § 1536(a)(2).  The revised Forest Plan and Forest Service’s reliance on the Biological 

Opinion similarly violate the ESA. 

 

 The Forest Plan further threatens bull trout habitat by abandoning the annual culvert 

inspection requirements set forth in FWS’s 2015 road-maintenance biological opinion and the 

Chilly James Restoration Project Decision Notice, replacing them with a program under which 

each culvert would be checked only every six years.  See Flathead National Forest, Culvert 

Monitoring Plan, at 1-4 (July 2016) (describing departure from 2015 monitoring requirements); 

Flathead BiOp at II-71-72.  Thus, the new Plan’s culvert monitoring regime is six times less 

protective of bull trout than the management requirement that it replaced.  The Biological 

Opinion, however, failed to acknowledge this change or examine its effects.  Flathead BiOp at II-

71-72.  Further, the Biological Opinion purported to amend culvert monitoring requirements 

imposed by bull trout incidental take statements associated with earlier projects on the Forest, 

but issued no new incidental take statement indicating the amount of take expected from the 

revised Forest Plan’s new monitoring requirements.  See id.  (“This BO does not contain an 



explicit incidental take statement.") FWS and the Forest Service's treatment of the revised 
Plan ' s culvert monitoring requirements therefore also violated the ESA. 16 U.S.C. § 1536(a)(2). 

III. Conclusion 

As set fo1ih in this letter, FWS and the Forest Service violated the ESA by arbitrarily 
dismissing the threat to grizzly bears and bull trout posed by roadbuilding and the proliferation 
of human use of roads and trails permitted under the revised Flathead National Forest Plan. If 
these violations are not conected within 60 days of the receipt of this letter, the parties to.this 
notice letter will institute a legal action to challenge the revised Forest Plan and associated 
Biological Opinion in federal district court. 

Sincerely, 

Joshua R. Purtle 
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       July 19, 2022 
 
  
Deb Haaland 
Secretary 
Department of the Interior 
1849 C Street, N.W. 
Washington, D.C. 20240 
exsec@ios.doi.gov 
 

Randy Moore  
Chief, U.S. Forest Service 
Department of Agriculture 
1400 Independence Ave, S.W. 
Washington, D.C. 20250-1111 
randy.moore@usda.gov  

Kurt Steele  
Forest Supervisor 
Flathead National Forest 
650 Wolfpack Way 
Kalispell, MT 59901 
kurtis.steele@usda.gov 

 

 
 
BY E-MAIL AND CERTIFIED MAIL 
 

RE:  Sixty-Day Notice of Intent to Sue to Remedy Violations of the Endangered 
Species Act in the Revised Forest Plan for the Flathead National Forest  

 
Dear Secretary Haaland, Chief Moore, and Supervisor Steele: 
 

On behalf of Swan View Coalition and Friends of the Wild Swan, and in accordance with 
the citizen suit provision of the Endangered Species Act (“ESA”), 16 U.S.C. § 1540(g), we 
hereby provide notice that the United States Forest Service is in violation of the ESA, 16 U.S.C. 
§ 1536(a)(2), for its arbitrary reliance on the U.S. Fish and Wildlife Service’s (“FWS”) legally 
deficient February 16, 2022 Biological Opinion (“Revised Biological Opinion”) for the Forest 
Service’s 2018 Land Management Plan for the Flathead National Forest (“Revised Forest Plan”).  

 
The Revised Forest Plan abandons a longstanding Forest Service commitment to limit 

road development in key grizzly bear and bull trout habitat in the Flathead National Forest.  The 
Forest Service and FWS have sought to dismiss the impact of this new road-management 
direction by asserting that the Forest Service will maintain the habitat conditions that existed on 
the ground in the Flathead in 2011, but the agencies have failed to meaningfully consider that the 
Revised Forest Plan’s abandonment of longstanding road-reclamation requirements in favor of 
minimal entrance barriers alters on-the-ground road conditions throughout the Flathead National 
Forest grizzly bear and bull trout habitat.  Based on this same oversight in FWS’s initial 
Biological Opinion addressing the Revised Forest Plan on November 22, 2017 (“Initial 
Biological Opinion”)—and following the initiation of a lawsuit against the Forest Service and 
FWS by Swan View Coalition and Friends of the Wild Swan—the U.S. District Court for the 
District of Montana has already issued an order holding, in part, that the agencies’ inadequate 
analyses violated the ESA.  WildEarth Guardians v. Steele, No. CV 19- 56-M-DWM, 2021 WL 
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2590143 (D. Mont. June 24, 2021).  Nevertheless, following FWS’ completion of the court-
ordered remand of the Initial Biological Opinion, the Forest Service and FWS have largely failed 
to correct these ESA violations in FWS’ February 16, 2022, Biological Opinion (“Revised 
Biological Opinion”).   

 
In conducting its review of the Forest Plan under the ESA, FWS did not rationally 

grapple with the impacts of the Revised Forest Plan’s new management direction, as the law 
requires, before concluding in the Revised Biological Opinion that the Revised Forest Plan will 
not jeopardize bull trout and grizzly bears in the Flathead.  The Forest Service’s reliance on 
FWS’s Revised Biological Opinion therefore violates section 7 of the ESA and renders the 
Revised Forest Plan unlawful.  16 U.S.C. § 1536(a)(2); see Ctr. for Biological Diversity v. U.S. 
Bureau of Land Mgmt., 698 F.3d 1101, 1127-1128 (9th Cir. 2012) (“[A]n agency cannot meet its 
section 7 obligations by relying on a Biological Opinion that is legally flawed….”). 
   
I. Grizzly Bears 

 The Flathead National Forest encompasses 2.4 million acres of public land in northwest 
Montana, including large areas of public land adjacent to Glacier National Park.  The Flathead 
therefore provides important habitat for the Northern Continental Divide Ecosystem (“NCDE”) 
population of grizzly bears, whose range extends from the Park southward down the spine of the 
Northern Rockies.   

However, the value of the Flathead’s grizzly bear habitat hinges on the fact that much of 
it remains a largely unroaded landscape.  Roads and accompanying motor-vehicle use are one of 
the principal threats that grizzly bears continue to face in the Northern Rockies today.  As 
seminal research by Richard Mace and Timothy Manley in the 1990s demonstrated, the presence 
of roads in grizzly bear habitat, and the human intrusion those roads allow, negatively impact 
bears’ survival.  Grizzly bears avoid roads, adjusting “their habitat use patterns in part” 
according to the density of roads in an area.  Mace & Manley, South Fork Flathead River Grizzly 
Bear Project:  Progress Report for 1992, at 25 (Apr. 1993) (“Mace & Manley 1993”).  
Researchers even observed bear “avoidance of high total road densities areas” where “roads were 
closed to public travel.”  Mace & Waller, Final Report: Grizzly Bear Ecology in the Swan 
Mountains, Montana, at 72-73 (1997).  FWS itself acknowledged in an earlier biological opinion 
analyzing this research that bears encountering vehicles, vehicle noise, and human noise 
associated with roads “learn to avoid the disturbance and annoyance generated by roads,” and 
“may not change this resultant avoidance behavior for long periods after road closures and lack 
of negative reenforcement [sic].”  FWS, Biological Opinion on Amendment 19 to the Flathead 
National Forest Plan, at 15 (Jan. 6, 1995).  Mace and Manley concluded that their findings 
concerning bear avoidance of roaded areas “suggest that if unroaded habitats are reduced in 
quantity or size, the number of adult females will eventually decline,” thus harming the grizzly 
bear population as a whole.  Mace & Manley 1993 at 26. 

 In response to this research and a public campaign to protect grizzly bears from the threat 
of human intrusion, in 1995 the Forest Service promulgated Forest Plan Amendment 19 for the 
Flathead National Forest.  This amendment set limits on the density of roads allowed in key 
grizzly bear habitat.  Specifically, Amendment 19 allowed “no net increase in total motorized 
access density greater than 2 miles per square mile” and “no net increase in open motorized 
access density greater than 1 mile per square mile” in bear management subunits throughout the 
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Forest.1  Flathead National Forest, Forest Plan Amendment #19, Decision Notice, at 4 (Mar. 
1995) (“Amendment 19 Decision Notice”).  Further, Amendment 19 required the Forest Service 
to “limit high-density (> 1 mile/square mile) open motorized access to no more than 19 percent” 
of a bear management subunit “within 5 years” and “limit high-density (> 2 miles / square mile) 
total motorized access to … no more than 19 percent in 10 years.”  Id.  Total motorized access 
density includes all roads that have not been fully reclaimed, while open motorized access 
density includes all roads that are open to public use during times of year when grizzly bears are 
active and out of their dens.  Flathead National Forest, Forest Plan Amendment #19, Amended 
Environmental Assessment, app. D at 2-3 (Mar. 1995) (“Amendment 19 EA”).  Amendment 19 
also required the Forest Service to “provide security core areas that equal or exceed 60 percent of 
each [grizzly bear management subunit in the Forest] in 5 years, and 68 percent in 10 years.” 
Amendment 19 Decision Notice at 4; see also Amendment 19 EA, app. D. at 3 (defining 
“security core” as an “area that is at least 0.3 miles from open roads and high-intensity, non-
motorized trails”). 
 
 Amendment 19 thus required the Forest Service both to limit new road construction and 
to reclaim existing roads in areas that did not already meet prescribed density standards.  Even 
reclaimed roads could be excluded from total motorized access density only if they met stringent 
requirements: at a minimum, the Service had to treat the first 200 to 600 feet of the road “to 
preclude its use as a motorized or non-motorized travel way”; revegetate and scatter natural 
debris on the remainder of the road; and remove all stream-aligned culverts under the road.  
Amendment 19 EA, app. D at 2.  Such treatment was intended to make the “reclaimed road no 
longer function as a road again.”  Id. at 3.  The Service has decommissioned about 730 miles of 
roads in this manner.  Flathead National Forest, Final Environmental Impact Statement for Land 
Management Plan, vol. 2 at 143 (Nov. 2018) (“Revised Plan Final EIS”). 
 

The Revised Forest Plan abandons Amendment 19’s road-management direction and 
therefore weakens protections for grizzly bear habitat in multiple respects.  First, although the 
Forest Service claims that the Revised Forest Plan maintains baseline road conditions that 
existed in 2011, Revised Plan Final EIS, vol. 2 at 173, vol. 4, Glossary at 2, the Plan fails to do 
so.  At the outset, because the Service never attained the Amendment 19 limits in many parts of 
the Flathead, this 2011 road-density baseline is less protective of grizzly bears than the prior 
management regime.  See Revised Plan Final EIS, vol. 2 at 325-26.  Additionally, the Revised 
Forest Plan’s commitment to maintaining the lesser 2011 baseline is illusory because the Revised 
Forest Plan moved the goal posts on what qualifies as a “reclaimed” road.  Under the Revised 
Forest Plan, the Forest Service can build new roads in grizzly bear habitat without violating the 
2011 baseline requirement as long as the Service puts a minimal barrier across the entrance of 
the road, such as a fallen tree.  Revised Forest Plan at 199 (defining “impassable”); id. at 207 
(defining “total motorized route density” as excluding “impassable” roads).  By contrast, under 
Amendment 19, roads in grizzly bear habitat counted against maximum road-density 
requirements unless the Service fully reclaimed them by, at a minimum, treating the first portion 
of the road “to preclude its use as a motorized or non-motorized travel way”; revegetating and 

                                                
1 A bear management subunit is a subdivision of the Northern Continental Divide Ecosystem “representing the 
approximate size of an average annual female grizzly bear home range.”  Revised Forest Plan at 172. Flathead 
National Forest, Forest Plan Amendment #19, Amended Environmental Assessment, at 136 (Mar. 1995) 
(“Amendment 19 EA”). 

 



  

 

4 

scattering debris on the remainder of the road; and removing all stream culverts under the road.  
Amendment 19 EA, app. D at 2.  By abandoning this 1995 management framework, and instead 
allowing “impassable” roads to remain on the landscape without counting toward road density 
calculations, the Revised Forest Plan threatens to degrade the 2011 on-the-ground road 
conditions that the Revised Forest Plan purports to maintain.  See Revised Biological Opinion at 
III-67 (stating that the Revised Forest Plan will “maintain on-the-ground conditions that have 
contributed to the growth and expansion of the NCDE grizzly bear population”).  These road 
management changes further facilitate the proliferation of new roadbuilding in much of the 
Flathead’s formerly secure grizzly bear habitat by reducing the time and resource-costs required 
to remove roads from road-density calculations.  Accordingly, there is no merit to the Forest 
Service and FWS’ claims that the Revised Forest Plan will maintain 2011 road density and 
secure habitat conditions and thus adequately protect NCDE grizzly bears.   

 By opening the door to new road construction, the Revised Forest Plan threatens a severe 
impact on grizzly bear habitat security.  As researchers demonstrated more than twenty years 
ago, even closed roads threaten a detrimental impact on grizzly bear survival because grizzly 
bears are displaced from roaded habitat regardless of whether the roads are open to public or 
administrative use.  The Revised Forest Plan, however, permits the Forest Service to leave closed 
roads in place, and in fact contemplates that some of these roads will be stored in a condition that 
will allow future use.  See Revised Forest Plan at 199 (“Impassable roads may remain on the 
inventoried road system if use of the road is anticipated at some point in the future.”).  Therefore, 
under the Revised Forest Plan, roads once “reclaimed” by the Forest Service to offset new road 
construction can instead remain on the landscape indefinitely and displace grizzly bears from 
their habitat long after the roads have been “closed.”  Id. at 54.  Further, as a practical matter, 
motorized human use is unlikely to dissipate on roads deemed “impassable” under the Revised 
Forest Plan’s lax standards, which necessitate only a minimal barrier across the road entrance.  
Such minimal measures enable motor vehicle trespass on putatively closed roads: as grizzly bear 
scientists studying the impacts of road density on bears have asserted, “[u]nless a road has 
completely revegetated, managers should assume that some level of human use is occurring 
along closed roads, and grizzly bears will respond to that use.”  Mace & Manley 1993, at 25.  
The Revised Forest Plan’s new management direction threatens harm to grizzly bears in this way 
as well. 

FWS’ Revised Biological Opinion overlooks the Revised Forest Plan’s weakening of 
protections for grizzly bears in multiple respects.  First, as the U.S. District Court for the District 
of Montana held in its June 24, 2021 Order, unlike Amendment 19’s stringent reclamation 
requirements, the minimal road closures adopted by the Revised Forest Plan frequently fail to 
prevent motor vehicle trespass on putatively closed roads, and motorized users can and do 
remove and bypass minimal physical barriers.  WildEarth Guardians, 2021 WL 2590143, at 
*868–69.  Thus, the District Court held that “the Fish and Wildlife Service’s failure to consider 
the effect of ineffective road closures [in its Initial Biological Opinion] was arbitrary and 
capricious” and violated the ESA.  Id. at *869.  

Despite this explicit judicial determination, FWS again failed to meaningfully consider 
impacts to grizzly bears from unauthorized motorized use in the Revised Biological Opinion.  
The Opinion’s new analysis began by stating that FWS would not consider future unauthorized 
motorized use associated with ineffective road closures because such use is “not the result of a 
federal action and therefore not analyzed under effects of the action, but their influence is 
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considered for describing the environmental baseline.”  Revised Biological Opinion at III-46.  
Nevertheless, FWS appeared to undertake a cursory review of adverse impacts to grizzly bears 
from such unauthorized activity, ultimately concluding that future unauthorized motor-vehicle 
use of roads closed by ineffective entrance barriers would not harm grizzly bears because past 
levels of unauthorized use had not caused grizzly bear populations to decline.  Id.  (“[T]he effects 
of any illegal motorized access on the grizzly bear population is likely low as evidenced by the 
NCDE grizzly bear population status….”).  However, this conclusion failed to recognize that the 
Revised Forest Plan’s new direction will increase the number of roads closed only by entrance 
barriers and will therefore yield an ever-increasing mileage of roads susceptible to, and 
ultimately receiving, unauthorized motorized use in grizzly bear habitat.  In short, FWS, and the 
Forest Service through its reliance on the Revised Biological Opinion, irrationally assumed that 
future adverse impacts to grizzly bears from ineffective road closures would mirror past 
impacts—even while the Revised Forest Plan fundamentally altered and weakened road closure 
requirements in the Flathead Forest’s grizzly bear habitat. 

The FWS’s Revised Biological Opinion on the Revised Forest Plan also failed again to 
acknowledge the threat of new road proliferation and associated human disturbance of grizzly 
bear habitat that the Revised Forest Plan allows.  Instead, FWS simply stated that the Revised 
Forest Plan will not cause jeopardy because it “will require projects to results [sic] in no net 
increase above baseline conditions in” open motorized route density and total motorized route 
density.  Revised Flathead Biological Opinion at III-89; see also id. at III-6 (stating that the 
Revised Forest Plan will “require no net decrease to the ‘baseline’… for secure core and no net 
increase to the baseline for open motorized route density or total motorized route density” that 
existed in 2011).  

Although the management changes associated with the Forest Service’s abandonment of 
Amendment 19 requirements were overlooked in the Revised Biological Opinion, their 
significant consequences for grizzly bear habitat security are already becoming apparent in a 
series of proposed new project decisions under the Revised Forest Plan.  Under Amendment 19, 
only 3.2 miles of new roads were built in grizzly bear habitat on the Flathead National Forest 
from 1996 to 2010—and even this small amount was apparently offset by similar amounts of 
road reclamation.  In contrast, while litigation over the Revised Forest Plan has proceeded, the 
Forest Service has advanced multiple projects that implement the Revised Forest Plan’s 
challenged provisions and involve significant roadbuilding totaling more than 66 miles of roads 
in grizzly bear habitat.  The bulk of this roadbuilding involves just three projects, including the 
Mid-Swan (31.9 road miles), Bug Creek (13.3 road miles), and Frozen Moose projects (13 road 
miles).  The Revised Forest Plan facilitates and incentivizes this new level of roadbuilding by 
diminishing the stringency of the requirement for offsetting road reclamation, thereby making it 
easier and less costly for the Forest Service to undertake construction of new forest roads.  The 
Forest Service’s proposed onslaught of new roadbuilding under the Revised Forest Plan would 
result in a marked reduction in on-the-ground baseline grizzly bear security conditions, but the 
resulting impact to grizzly bears has escaped analysis under the ESA due to FWS’s arbitrary 
analysis in the Revised Biological Opinion. 

In sum, by relying on FWS’s arbitrary Revised Biological Opinion to satisfy its own ESA 
obligations, the Forest Service violated the ESA in failing to determine, based on a rational 
analysis, whether the Revised Forest Plan’s weakened roadbuilding requirements will jeopardize 
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the grizzly bear, a threatened species. 16 U.S.C. § 1536(a)(2); see Ctr. for Biological Diversity v. 
BLM, 698 F.3d at 1127-28. 

II. Bull Trout 

The Forest Service similarly failed to rationally address the impacts on threatened bull 
trout of the Revised Forest Plan.  Roads built in bull trout watersheds—including roads closed to 
human travel—threaten to degrade trout habitat conditions by delivering sediment to creeks.  
Revised Biological Opinion at II-47-49.  Further, stream-aligned culverts supporting a road can 
trap debris and, over time, fail, causing the stream to run over the roadbed with associated 
erosion and sedimentation if not total roadbed collapse.  See id. at II-48-49.  As FWS has 
acknowledged, such culvert failure is inevitable if culverts are not removed: “Whatever the 
design life, any crossing structure would have a 100% chance of failure over its installation life if 
it is not removed after the road is abandoned.”  FWS, Biological Opinion on the Effects of the 
Moose Post-Fire Project on Bull Trout, at 40 (Nov. 14, 2002).  Such stream pollution associated 
with roads and culverts is one of the primary factors that has threatened the bull trout’s survival 
in the United States.  Revised Biological Opinion at II-21.  Addressing the threat of 
sedimentation from roads therefore requires, according to FWS in its own bull trout recovery 
plan, “maintaining bridges, culverts, and [stream] crossings” and “decommissioning surplus 
roads and removing culverts and bridges on closed roads.”  FWS, Recovery Plan for the 
Coterminous United States Population of Bull Trout, at 26 (2015).   

As discussed, former Forest Plan Amendment 19 required the Forest Service to reclaim 
roads through stringent measures to meet road-density standards throughout most of the Forest, 
which included a requirement to remove all stream-aligned culverts when reclaiming roads.  
Amendment 19 EA, app. D at 2.  Although Amendment 19’s primary purpose was to protect 
grizzly bears, managers also concluded that the Amendment 19 standards were important to 
conserve bull trout and their habitat in the Forest.  See Amendment #19, Decision Notice, at 12.   

 
As described above, however, the Revised Forest Plan abandoned Amendment 19’s 

mandatory road-reclamation requirements, including the requirement for culvert removal, thus 
subjecting bull trout to perpetual threats of erosion and sedimentation when roads and road 
culverts remain on the Flathead landscape.  The Montana District Court’s June 24, 2021 opinion 
recognized this change and held that “[t]he scientific evidence does not support the Revised 
Plan’s shift away from mandatory culvert removal, particularly since the Fish and Wildlife 
Service endorsed culvert removal as one of the most effective bull trout protection tools just two 
years prior to” issuing its Initial Flathead Biological Opinion in 2017.  WildEarth Guardians, 
2021 WL 2590143, at *869; see also, id. at *871 (holding that FWS’s analysis regarding the 
“abandonment of the culvert removal requirement was arbitrary and capricious”). 

In response, FWS’s Revised Flathead Biological Opinion acknowledged that failing to 
remove culverts “has the potential to adversely affect bull trout and bull trout critical habitat.” 
Revised Biological Opinion at II-53.  As a result, FWS issued an incidental take statement 
accompanying the Revised Biological Opinion that required the Forest Service to “[r]emove all 
stream-aligned culverts when decommissioning roads in Conservation Watershed Network 
watersheds that have bull trout….”  Id. at II-78 (emphasis added).  However, FWS failed to 
recognize or acknowledge that the Revised Forest Plan contemplates that the Forest Service will 
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remove roads from road-density calculations not by “decommissioning” them, but rather by 
rendering them “impassable,” which is a distinct concept under the terms of the Revised Forest 
Plan.  See Revised Forest Plan at 199 (defining “impassable” and “decommissioned” roads).  
Importantly, while the Revised Forest Plan allows the Forest Service to remove 
“decommissioned” roads from road-density calculations “as long as they meet the definition of 
impassable,” the converse is not true—there is no requirement that “impassable” roads also meet 
the definition of “decommissioned.”  Id. (defining “decommissioned” to mean “[a]n unneeded 
road that has been stabilized and restored to a more natural state”).   

In short, the Forest Service may easily circumvent FWS’s new culvert-removal 
requirement by rendering roads impassable (blocking the entrance) but not decommissioning 
(restoring them to a more natural state), thus allowing the Forest Service to remove roads from 
road-density calculations without removing stream-aligned culverts.  FWS’s culvert-removal 
requirement therefore offers no guarantee of protections for bull trout.  FWS failed to consider 
this significant limitation of its own prescribed new protection for bull trout habitat.  In short, the 
inadequate culvert-removal requirement falls far short of addressing the ESA violation identified 
in the District Court’s June 24, 2021 Order. 

FWS’s new culvert-removal requirement is also insufficient because it applies only in the 
so-called “conservation watershed network.”  This network excludes significant portions of 
designated critical bull trout habitat, including Swan Lake and the land surrounding it, the 
headwaters of Cyclone Creek, and portions of the Swan River and Flathead River watersheds.  
Compare Revised Forest Plan, app.  B at 2 (map of conservation watershed network) with 
Flathead National Forest, Biological Assessment for Threatened, Endangered, and Proposed 
Species, at 332-335 (Oct.  31, 2017) (maps of bull trout critical habitat).  Thus, FWS’s 
inadequate culvert-removal requirement again falls far short of addressing the ESA violation 
identified in the District Court’s June 24, 2021 Order. 
 

Moreover, as with grizzly bears, FWS overlooked impacts to bull trout from the Revised 
Forest Plan’s abandonment of Amendment 19’s stringent road-reclamation requirements.  FWS’s 
Revised Biological Opinion stated that the Revised Forest Plan’s “direction for the conservation 
watershed network” does “not allow[] a net increase of road network in these watersheds.” 
Revised Biological Opinion at II-50 (emphasis added).  However, this assertion relied on a 
hortatory guideline that provides that “net increases in stream crossing and road lengths should 
be avoided,” Revised Forest Plan at 18 (emphasis added).  As a Forest Plan “guideline” 
describing what the Service “should” do, this provision is not mandatory, both by definition and 
by its own terms.  See id. at 6 (defining “guideline”).  Therefore, FWS was factually wrong to 
assert that the Revised Forest Plan does not allow increased road density in watersheds 
designated for fish conservation.  Moreover, as with the culvert removal requirement, this 
hortatory guideline applies only in the “conservation watershed network,” which does not 
include significant designated critical bull trout habitat. 
 

As discussed for grizzly bears, the Revised Forest Plan allows for new roadbuilding—and 
new culvert installation—throughout most of the Forest as long as the Forest Service 
compensates for such new construction by rendering other roads “impassable” by placing a 
minimal barrier across just the entrance of those otherwise usable roads.  Flathead National 
Forest, Final Environmental Impact Statement for Land Management Plan, vol. 1, at 135 (Nov. 
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2018).  That barrier will not prevent the unreclaimed roadbed from eroding, nor will it prevent 
culverts under the road from failing and releasing large amounts of sediment into bull trout 
habitat.  Further, because the Revised Biological Opinion’s culvert-removal requirement includes 
a loophole that allows culverts to remain on impassable roads, this new requirement guarantees 
no protections for bull trout.  Finally, as discussed, FWS’s Revised Biological Opinion failed to 
meaningfully consider that minimal barriers may allow motorized trespass on “impassable” 
roads, causing further sedimentation. 

FWS’s Revised Biological Opinion did not acknowledge or analyze these potential 
impacts to bull trout in concluding that the Revised Forest Plan will not likely jeopardize bull 
trout or adversely modify bull trout critical habitat.  In its reliance on this revised Opinion, the 
Forest Service thus failed to rationally determine, based on a consideration of all relevant factors, 
whether the Revised Forest Plan’s new management direction will jeopardize the survival of bull 
trout or adversely modify bull trout critical habitat in the Flathead.  See Ctr. for Biological 
Diversity, 698 F.3d at 127-128.  Therefore, the Forest Service’s treatment of the revised Plan’s 
provisions for bull trout habitat also violated the ESA.  16 U.S.C. § 1536(a)(2). 

III. Conclusion 

As set forth in this letter, the Forest Service violated the Endangered Species Act by 
relying on the U.S. Fish and Wildlife Service’s unlawful Revised Biological Opinion and 
continuing to arbitrarily and capriciously dismiss the threat to grizzly bears and bull trout posed 
by the Revised Forest Plan’s weakened reclamation standards, which enable increased 
roadbuilding, the proliferation of unauthorized motor use of roads, and permit culverts to remain 
on “impassable” roads.  If these violations are not corrected within 60 days of the receipt of this 
letter, the parties to this notice letter will institute a legal action to challenge the revised Forest 
Plan in federal district court. 

 
Sincerely, 

 
Benjamin J. Scrimshaw 
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