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May 31, 2016

Hon. Jo-Ellen Darcy Hon. Penny Pritzker

Assistant Secretary of the Army Secretary of Commerce

U.S. Department of the Army U.S. Department of Commerce

108 Army Pentagon 1401 Constitution Ave., N.W.
Washington, D.C. 20310-0108 Washington, DC 20230
joellen.darcy@us.army.mil TheSec@doc.gov

Lieutenant General Thomas P. Bostick Eileen Sobeck

Commanding General, Chief of Engineers Assistant Administrator for Fisheries
U.S. Army Corps of Engineers NOAA Fisheries / NMFS

441 G Street N.W. 1315 East-West Highway
Washington, DC 20314 Silver Springs, MD 20910
Thomas.P.Bostick@usace.army.mil Eileen.Sobeck@noaa.gov

Col. Jason A. Kirk, District Commander Roy E. Crabtree, Ph.D., Administrator
Jacksonville District Corps of Engineers Southeast Region

701 San Marco Blvd. National Marine Fisheries Service
Jacksonville, FL 32207 263 13th Avenue South
Jason.A.Kirk@usace.army.mil St. Petersburg, FL 33701

Roy.Crabtree@noaa.gov

Re: Notice of Intent to Sue for Violations of the Endangered Species Act Related to Port
Everglades, Florida Channel Deepening and Widening

Dear Madams and Sirs:

On behalf of Miami Waterkeeper, the Center for Biological Diversity, Florida Wildlife
Federation, and Sea Experience, this letter serves as a sixty-day notice of our intent to sue the
United States Army Corps of Engineers (“Corps”) for violations of the Endangered Species Act
(“ESA”), 16 U.S.C. § 1531 et seq., relating to the proposed expansion of Port Everglades Harbor
and planned dredging. More specifically, and as described further below, the Corps has violated
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and is violating ESA Section 7 by arbitrarily and capriciously relying on a flawed biological
opinion; failing to reinitiate consultation after the Corps learned of new information revealing
that the effects of the proposed dredging project may affect listed species and critical habitat in a
manner or to an extent not previously considered; and failing to reinitiate consultation following
the listing of a new species or designation of critical habitat that may be affected by the project.
The Corps recently finished a similar dredging project at the Port of Miami (“PortMiami”). The
construction for that project violated the ESA by taking hundreds more corals than allowed for
under the relevant incidental take statement and causing significant impacts that were not
accounted for in the related biological opinion. The Corps must stop flouting its ESA
responsibilities and violating the law now, before construction begins in Port Everglades.

l. FACTUAL BACKGROUND

The National Marine Fisheries Service (“NMFS”) listed Acropora cervicornis (staghorn
coral) and Acropora palmata (elkhorn coral) as “threatened” under the ESA in 2006.> In an
effort to further reverse the rapid loss of coral reefs, on September 10, 2014, NMFS added pillar
coral (Dendrogyra cylindrus), rough cactus coral (Mycetophyllia ferox), lobed star coral
(Orbicella annularis), mountainous star coral (Orbicella faveolata), and boulder star coral
(Orbicella franksi) to the ESA list as “threatened.”® Most of these ESA-listed corals or critical
habitat for these corals have been found near Port Everglade’s existing entrance channel.® In
fact, some of the largest known thickets of ESA-listed staghorn coral within the United States are
located off Broward County* and approximately 19,200 acres of staghorn coral critical habitat
occur within the project “action area.””

Dredging in Port Everglades threatens to harm coral species. Dredging projects pose
enormous threats to coral reef systems, as they directly destroy coral colonies during
construction. In addition, the fine sedimentation produced by dredging projects can smother
coral and coral habitat, choking access to light and food, interfering with reproduction, and
contributing to disease.® The proposed channel deepening and widening at Port Everglades
would be the second major project the Corps has undertaken in South Florida in the past five
years to accommodate larger tanker and container ships. The first project, at PortMiami,
highlighted fundamental problems with the Corps’ and NMFS’s approach to impacts on corals.

PortMiami Background

Port Everglades lies approximately 30 miles north of PortMiami, where the Corps
recently completed deepening and widening of the Miami Harbor Channel to accommodate “post

1 71 Fed. Reg. 26,852 (May 9, 2006).
279 Fed. Reg. 53,852 (Sept. 10, 2014).
% See March 7, 2014, National Marine Fisheries Service Endangered Species Act Section 7
Consultation Biological Opinion (“PE BiOp”) at 16, 105-06.
4
Id. at 43.
>|d. at 89.
®1d. at 57.
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Panamax” vessels. Similar to Port Everglades, the Miami Harbor Channel bisects coral reefs and
staghorn coral critical habitat. Over the course of the Miami dredging, over 5 million cubic
yards of material was dredged and transported offshore for disposal. The Corps believes the
impacts to corals and their critical habitat in Port Everglades will be the same as in Miami’ and
so the results of the deep dredge of the Miami Harbor Channel are relevant to the Port
Everglades project.

The results of the PortMiami dredging project demonstrate that many of the fundamental
assumptions and conclusions in the biological opinion for Port Everglades are erroneous.
Lessons learned from PortMiami also reveal that the dredging may affect listed species and
critical habitat in a manner or to an extent not previously considered. Among other things, the
PortMiami information demonstrates that sedimentation will have a significantly greater impact
over a much wider area than anticipated in the Port Everglades biological opinion.

PortMiami was deepened and widened to accommodate larger vessels, with construction
spanning November 2013 through August 2015. Before beginning that project, the Corps
identified two threatened coral species that might be present in the Miami action area, staghorn
and elkhorn coral. For the Miami project, the Corps assumed indirect impacts to the threatened
coral and its critical habitat would extend out 150 meters from the harbor. In 2010, the Corps
contracted with Dial Cordy to survey the area within 150 meters of the Miami Harbor Channel to
determine whether staghorn or elkhorn corals were present. Dial Cordy identified 31 staghorn
colonies in the 150-meter indirect impact area.® In 2011, NMFS issued a biological opinion for
the PortMiami dredging project (“Miami BiOp”). Based on the 2010 Dial Cordy survey, the
Miami BiOp only analyzed the project’s effects on 31 colonies of staghorn coral within 150
meters of the Miami Harbor Channel,® which the Corps proposed removing and transplanting.*
The Miami BiOp also considered the impacts of sedimentation on the staghorn critical habitat.
NMFS concluded the impact of dredge related sediments on the critical habitat would be
“temporary,” “localized” and “insignificant.”**

The Incidental Take Statement in the Miami BiOp authorized the take of the 31 staghorn
colonies by transplantation, but did not authorize the take of staghorn corals by sedimentation or
any other means.™ It did not anticipate any critical habitat would be permanently impacted by
sedimentation.

In late September 2013, one month before the planned commencement of dredging, the
Corps engaged a different contractor to find the 31 staghorn colonies identified in the May 2010

" May 2015. U.S. Army Corps of Engineers. Port Everglades Final Environmental Impact
Statement (Port Everglades Harbor Navigation Study) Broward County, FL (“FEIS™) at 194,
199.
® May 2010 Dial Cordy Final Report Miami Harbor Acropora Coral Survey at 3.
% September 8, 2011, National Marine Fisheries Service Endangered Species Act Section 7
%onsultation Biological Opinion (“Miami BiOp”) at 26-27.

Id.
" 1d. at 30.
2 1d. at 35.
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Dial Cordy survey for the purpose of beginning the relocation work. Rather than finding 31
colonies, however, the new contractor identified 243 colonies after surveying just over half of the
anticipated indirect impact area.’® The Corps attributed the substantial increase in the number of
colonies to a change in survey methodologies and to a “bloom” of staghorn corals in southeast
Florida that occurred following completion of the 2010 Dial Cordy survey.** The Corps
explained:

[I]t appeared as though there had been a “bloom” of [staghorn coral] in southeast
Florida between 2010 and 2013. In Broward County, NOVA Southeastern
University conducted a “county-wide” [staghorn coral] survey and between Port
Everglades and the Palm Beach County line along 4,000 meter long east-west
transects across all the offshore habitats, more than 10,000 colonies of [staghorn
coral] were mapped, including a significant number of colonies in areas that had
previously been devoid of the species (Los Angeles Times, January 19, 2015).*

Of the 243 staghorn colonies found in the 150-meter indirect impact area, the Corps
relocated 38 colonies nearest to the Channel. Of those, 17 colonies were transplanted to a
location 261 meters north of the Channel.*® Unfortunately, 261 meters was too close to the
Channel to avoid sediment-related impacts, and over 90% of those staghorn corals suffered
partial mortality likely due to dredge-related sedimentation.®’

In addition to the discovery of hundreds of additional staghorn corals in the 150-meter
indirect impact area, local agencies realized that the sediment impacts to corals were much more
devastating than predicted. After the commencement of dredging in November of 2013, officials
noted that sediment impacts to corals were significant within and extending well beyond the 150-
meter area and out to more than 650 meters from the Channel. Those impacts included complete
mortality of coral.

In response to reports of sediment stress and large turbidity plumes, in early July 2014,
almost a year after dredging began, the Miami-Dade County Division of Environmental
Resources Management (“DERM”) sent a team of biologists to dive the Channel and evaluate
the condition of the corals and hardbottom habitat. They found areas of the reef heavily covered

13 October 21, 2013, email from Terri Jordan-Sellers (USACE) to Kelly Logan (NMFS PRD):;
Sept. 14, 2014, Corps Revised Section 7a(2)/7(d) Evaluation/Supplemental Biological
Assessment for Miami Harbor Navigation Project at 2.

14 Sept. 14, 2014, Corps Revised Section 7a(2)/7(d) Evaluation/Supplemental Biological
Assessment for Miami Harbor Navigation Project at 4; January 27, 2016, Supplemental
Biological Assessment for the Reinitiation of Consultation Under Section 7 of the Endangered
Species Act—PortMiami Navigation Project at 20.

15 January 27, 2016, Supplemental Biological Assessment for the Reinitiation of Consultation
Under Section 7 of the Endangered Species Act—PortMiami Navigation Project at 20.

18 February 2015 Coastal Systems International, Inc. Acropora cervicornis One Year Post-
relocation Monitoring Report for the Miami Harbor Phase 111 Federal Channel Expansion at 1.
" May 11, 2015, letter from Miami Waterkeeper to Frederick L. Aschauer, Jr., Director, Florida
Department of Environmental Protection Division of Water Resource Management.
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with dredge related sediments as well as dead and dying corals.*®

In response to the DERM report, the Florida Department of Environmental Protection
(“FDEP”) sent a team of scientists to inspect the corals. In their report, they wrote:

The observed sediment cover has had a profound effect on the benthos. There
were no [hard coral] or [soft coral] recruits or juveniles less than 3 c¢cm in
maximum dimension observed along the assessment transects at the Inner and
Middle Reefs; other small benthic organisms of the same size were also buried
under the sediments. The survival of impacted [hard] corals and [soft corals] in
size class < 10 cm is highly unlikely; according to our observation, the sediment
layer has resulted in anoxic conditions. Larger size classes of [hard] corals, [soft
corals], and sponges were also adversely affected by project-related
sedimentation, and impacts to these larger organisms is considerable. More than
half of the larger [hard] corals (> 10 cm in max dimension) observed had partial
mortality caused by sediment accumulation, which can increase diseases in corals
through infections in the affected areas. . . .

The character of [the] impact indicates that it was recent. Large areas of
hardbottom were covered with 1 cm to 14 cm [.39 to 5.5 inches] thick layer of
fine sediments (visually silt and clay, with some mixture of fine sand at the
monitoring stations). Such sediment cover is not characteristic for the hardbottom
of this area (DEP staff pre-construction observations; pre-construction survey at
monitoring stations). The sedimentation was observed during dredging activity
(DERM reports).*

According to FDEP, the impacts extended at least 200 meters from the Channel “and farther” but
that “the full spatial extent of the impact could not [be] defined because . . . 200 m long
assessments transects were not long enough to identify the end of impact areas.””® FDEP
concluded that the lost reproductive output and recruitment from the sedimentation would have
long-lasting effects and would persist for some time, with “even more profound effects on the
ecological function of the communities.”*

Following up on its inspection, on August 18, 2014, FDEP issued the Corps an
enforcement “Warning Letter,” identifying possible violations of the dredging permit FDEP had
issued to the Corps in association with its dredging. In the Warning Letter, FDEP stated it had
identified “significant impacts” to corals during its July 2014 dive inspection and the impacts

'8 DERM Report on Opportunistic Hardbottom/Reef Inspections—July 2014.
9 FDEP Field Notes on Impact Assessment in Miami Harbor Phase 111 Channel Expansion.
20
Id.
2.
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violated the FDEP issued dredging permit.?> Subsequently, in a September 12, 2014, letter the
Secretary of FDEP, Herschel Vinyard, told the Corps that violations had occurred and that FDEP
wanted to “resolve the existing violations to ensure the project is completed in a way that
prevents any additional harm.” Secretary Vinyard asked the Corps to meet with his staff and “to
enter into a Consent Order that addresses our concerns and provides additional environmental

assurances.”

Despite the discovery of the additional 200 staghorn corals in the 150-meter indirect
impact area and the realization that sediment impacts were more extensive than anticipated, the
Corps failed to reinitiate ESA Section 7 consultation for nearly a year after construction began
and continued its harmful dredging operations relying on a flawed biological opinion, in
violation of the law. On July 16, 2014, Miami Waterkeeper sent the Corps a sixty-day notice
letter of its intent to sue for ongoing violations of the ESA in Miami.

The threat of litigation by Miami Waterkeeper finally resulted in the Corps reinitiating
formal consultation with NMFS on September 14, 2014. In its letter requesting to reinitiate
consultation, the Corps acknowledged that its own reports “demonstrat[ed] a larger geographical
extent of project-related sedimentation than originally anticipated” and that:

New information reveals that the number of staghorn corals present in the project
area are greater than previously anticipated, with the potential for higher take than
estimated in the [Miami BiOp] Incidental Take Statement. Additionally, effects of
sedimentation, while considered in the [Miami BiOp], may exceed the
assumptions of either the Biological Assessment or Biological Opinion.**

The sedimentation within the 150-meter area was found to be so extensive and the harm
to ESA-listed staghorn corals so severe that in September 2014 NMFS issued an emergency
relocation recommendation calling for the immediate rescue and removal of the hundreds of
staghorn corals the Corps left behind within the 150-meter area.?

After the Corps declined NMFS’s request for the emergency relocation, in October 2014,
Miami Waterkeeper and others filed a citizen suit and sought emergency injunctive relief to
compel the Corps to act. In resolving that matter, the Corps agreed to fund the relocation and

22 August 18, 2014, letter from Mark Thomasson, Director, FDEP Division of Water Resources
Management to Eric Summa, Chief, Corps Jacksonville District, Environmental Branch,
Planning Division.

23 September 12, 2014, letter from Herschel Vinyard, FDEP Secretary, to Colonel Alan M. Dodd,
Corps Jacksonville District. (The Corps’ subsequently refused to into a consent order, claiming
sovereign immunity.)

24 September 14, 2014, letter from Eric Summa, Chief, Corps Jacksonville District,
Environmental Branch, Planning Division, to David Bernhart, NMFS Assistant Regional
Administrator for Protected Resources, Attachment 4 at 1.

2% September 10, 2014, NMFS Port of Miami Emergency Remediation Recommendations from
NMFS [Protected Resources Division].
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also represented that its contractor, Great Lakes Dredge & Dock Corporation, “has recently
implemented adaptive management measures to minimize sediment and turbidity during the
remainder of the project.”?® The Corps stated in open court that it “confirms that adaptive
management measures will be used during project construction to minimize turbidity generation
and sedimentation in accordance with the existing permit . . . and existing contract.”*’ However,
Dial Cordy, in a report prepared for Great Lakes, acknowledged that “[a]fter months of
implementing adaptive management strategies for the dredging operations, corals at channel-side
sites were still exhibiting ‘stress above normal” as defined by the FDEP permit.”%

In February 2015, FDEP scientists returned to the Channel for an inspection, as did
NOAA divers in May and December 2015. In their findings, they each reported that sediments
were continuing to cause coral stress and mortality.?® In a February 2015 letter, NMFS asked the
Corps to fully define the geographic extent of the sedimentation and its impacts, and to submit a
mitigation proposal based on that information.*® After the Corps declined to provide the
requested information, NMFS wrote:

We are concerned by the continued lack of acknowledgment by the Corps that the
impacts that have actually occurred to listed corals and their habitats, are vastly
different than those that were predicted and authorized in the [Miami BiOp]. The
biological opinion and the Corps’ EIS for the project predicted only “temporary,”
“minimal,” and “insignificant” impacts to corals and coral habitats from the
dredging project. The only adverse effects (take) predicted in the biological
opinion were the potential mortalities of a percentage of relocated coral colonies;
no adverse effects of any kind were predicted from sedimentation. The adverse
impacts that have resulted thus far from the dredging project are anything but the
“temporary” and “insignificant” effects predicted, including widespread coral
injury and mortality, and burying of coral habitats to an extent that will result in
further mortality, and interference with settlement, recruitment and recovery.*:

26 October 20, 2014. Biscayne Bay Waterkeeper et al. v U.S. Army Corps of Engineers, Case No.
14-23632, U.S. Southern District of Florida, U.S. Army Corps of Engineers Memorandum in
Opposition to Miami Dade Reef Guard’s Motion for Emergency Injunction, Docket No. 18, at
20.

2T October 23, 2014 Biscayne Bay Waterkeeper et al. v U.S. Army Corps of Engineers, Case No.
14-23632, U.S. Southern District of Florida. Emergency Injunction Hearing Transcript, Docket
No. 48, at 310.

28 August 2015 Dial Cordy Delineation of Potential Sediment Effect Area Within Middle and
Outer Reef Habitats at 3.

%% February 9, 2015 FDEP Report on Sites Visited in Port of Miami Expansion Project; June 17,
2015, NOAA Port of Miami Field Observations from May 19, 2015.

%0 February 11, 2015, letter from Roy E. Crabtree, NMFS Regional Administrator, to Eric
Summa, Chief, Corps Jacksonville District, Environmental Branch, Planning Division.

31 March 17, 2015, email from Kelly Logan NMFS Protected Resources Division to Eric
Summa, Chief, Corps Jacksonville District, Environmental Branch, Planning Division.
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In addition to the unanticipated sediment impacts within the 150-meter indirect impact
area, impacts from dredge-related sediments were found to extend far beyond the 150-meter
zone. According to NMFS, the impact zone is “significantly larger than the 150 meters”
predicted in the Miami BiOp “ranging well over 400 meters and potentially up to 1,000 meters or
more” from the Channel.*

As part of the ongoing reinitiated consultation, the Corps sent NMFS a memo arguing
that the original Miami BiOp discussed and evaluated all the potential effects from
sedimentation.®® In response, NMFS confirmed that these impacts, in fact, had not been
considered in the Miami BiOp, saying:

NMFS unequivocally reiterates that the sedimentation actually experienced at the
Port of Miami greatly exceeds the amount that we predicted in our [Miami BiOp],
both in area affected and environmental consequences, and that reinitiation of
consultation was required to consider these unanticipated sedimentation effects.
Our [Miami BiOp] only considered possible sedimentation impacts within the 150
meter “indirect” impact zone adjacent to the federal channel and predicted that
those impacts would be temporary and insignificant.

Your April 10, 2015, memo seems to be based on a misinterpretation of the term
“insignificant.” That term is very clearly defined in the context of ESA section 7
analysis. Insignificant effects relate to the size or severity of the impact and
include those effects that are undetectable, not measurable, or so minor that they
cannot be meaningfully evaluated. Insignificant is the appropriate effect
conclusion when plausible effects are going to happen, but will not rise to the
level of constituting an adverse effect. That means the ESA-listed species may be
expected to be affected, but not “taken” (e.g., injured or killed). The partial and
total mortality of coral colonies caused by the dredging-induced sedimentation at
Miami Harbor is not an insignificant effect, it is take, and it was not predicted in
our [Miami BiOp] and not included in the incidental take statement.®*

In an August 2015 report, Dial Cordy confirmed sediment-related impacts extending up
to 750 meters from the Channel where partial coral mortality was observed and pockets of
dredge-related sediments were found.*®

The Corps completed the dredging portion of the project in September of 2015 before
providing NMFS with the information NMFS requested in its February 2015 letter. Under the
pressure of continuing litigation, in January 2016, the Corps finally submitted to NMFS a

%2 May 14, 2015, letter from David Bernhart, NMFS Assistant Regional Administrator for
Protected Resources, to Jason Spinning, Corps’ Jacksonville District, at 2.

3. at 1.

¥ d.

% August 2015, Dial Cordy Delineation of Potential Sedimentation Effect Area Within Middle
and Outer Reef Habitats at 42.
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Supplemental Biological Assessment, wherein the Corps acknowledged that up to 290 colonies
of staghorn coral located within 150 meters of the Channel suffered sediment accumulation.
The assessment also documented impacts up to 600 meters north of the Channel.’” The
consultation ended on February 29, 2016 without issuance of a new biological opinion.*®

Most recently, NMFS issued a damage assessment report based on the agency’s own
investigation by its coral damage assessment specialist team.*® The report presented results from
its December 2015 survey of one portion of the impacted reef area, the north middle reef. In the
report, NMFS found that 95% of the reef area surveyed suffered impacts from sedimentation,
four percent of which was lost forever, permanently converted from reef to sand due to dredging-
related sedimentation.*® NMFS reported that divers observed sedimentation impacts, including
the “accumulation of fine white sediments, partial mortality of sceleractinian corals, [and] burial
of octocoral holdfasts” at all survey sites in the middle reef.* Sedimentation impacts extended
beyond 700 meters north of the Channel.*> NMFS concluded that the “disproportionate decline
in [] coral species richness” was not consistent with the Corps’ theory that region-wide disease,
independent of dredging activities, could account for the coral mortality, and that sediment
deposition from dredging activities was the most plausible explanation for impacts.”* NMFS
also reported that out of the ten other survey reports from the north middle reef, sediment
accumulation was consistently described as recent and distinguishable from natural sediment.

The United States Environmental Protection Agency (“EPA”) also threatened the Corps
with an enforcement action, writing in December 2014 that the Corps was, among other
violations, allowing its dredging contractor to decant sediment laden water from scows in the
Channel “while passing by critical aquatic habitat” which “unnecessarily risks the health of the
adjacent coral reef environment” in violation of the Marine Protection Research and Sanctuaries
Act.** Additional violations occurred even after receipt of the EPA letter and, in a June 6, 2015,

% January 27, 2016, Supplemental Biological Assessment for the Reinitiation of Consultation
3L;nder Section 7 of the Endangered Species Act—PortMiami Navigation Project, at 4.

Id.
%8 February 29, 2016, letter from David Bernhart, NMFS Assistant Regional Administrator for
Protected Resources to Jason Spinning, Corps’ Jacksonville District.
%9 April 2016 Examination of Sedimentation Impacts to Coral Reef along the Port of Miami
Entrance Channel, NMFS, December 2015, Final Report.
%0 1d. at 1, 51 (demonstrating that 6.6 acres out of the total 167 acres surveyed (4%) suffered
“very severe” impacts and transitioned to sand).
“11d. at 8.
2 1d.
*1d. at 35, 47.
* December 23, 2014, letter from Jennifer Derby, U.S. EPA Region IV Acting Chief, Wetlands
Coastal and Ocean Branch, to Eric Summa, Chief, Corps Jacksonville District, Environmental
Branch, Planning Division.
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letter, EPA identified 125 non-compliance events.* EPA’s investigation is ongoing.

Port Everglades Project Background

Port Everglades is on Florida’s east coast near the City of Ft. Lauderdale in Broward
County, Florida. This manmade harbor was first federally authorized in 1930. It is a major
seaport for petroleum delivery, has U.S. Navy and U.S. Coast Guard stations, and is the third
largest cruise ship terminal in the world. It lies adjacent to ecologically and economically
important bodies of water containing corals, seagrass meadows, and mangrove forest
ecosystems, and is home to numerous threatened, endangered, or protected marine species. The
three linear reefs that comprise the Florida reef tract, the only coral reef system in the continental
United States, lie just offshore of the Port. These reefs are bisected by the shipping channel.
The Florida reef tract provides hundreds of millions of dollars to the local economy annually,
supporting eco-tourism, fishing, diving, and boating industries, while also protecting coastlines
from storm surge and providing habitat for fish and other creatures.

The Corps seeks to deepen, widen, and lengthen the existing “Outer Entrance Channel”
and other harbor areas to accommodate “post-Panamax” vessels, much like it did in PortMiami.
The “Recommended Plan,” identified in the March 2015 Final Environmental Impact Statement
(modified May 2015) (“FEIS”) includes, among other things:

) Deepening the Outer Entrance Channel from an existing 45-ft depth to 57 feet
deep, extending the Channel an additional 2,200 feet seaward, and widening the
entire Outer Entrance Channel from 500 feet to 800 feet;

) Deepening the Inner Entrance Channel and the Main Turning Basin from 42 to 50
feet;

o Blasting of up to 900 days to pre-treat rock prior to dredging; and

. Transporting approximately 5.47 million cubic yards of dredged material across

the reefs and for offshore disposal.*®

The project is expected to take five years to complete.*’

The Corps initiated Section 7 consultation with NMFS in 2002 on the Port Everglades
Project.*® On March 7, 2014, six months after it came to light that the 2010 Dial Cordy Survey
vastly underestimated the number of coral in the project area for PortMiami, NMFS published its

% June 6, 2015, letter from James D. Giattina, U.S. EPA Region IV Director, Water Resources
Management Division, to Eric Summa, Chief, Corps Jacksonville District, Environmental
Branch, Planning Division.

“® FEIS at 28; PE BiOp at 8.

“"PE BiOp at 7.

*1d. at 6.
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biological opinion regarding the project’s impacts on ESA listed species, corals then proposed
for ESA listing, and the ESA designated staghorn coral critical habitat (“PE BiOp”).* NMFS
concluded that the project “may adversely affect loggerhead and green sea turtles, Johnson’s
seagrass, staghorn coral and corals [then] proposed for listing under the ESA, and designated
critical habitat for staghorn coral” but that the project was not likely to jeopardize their continued
existence or destroy or adversely modify the designated critical habitat.>

The PE BiOp concluded that expanding the Outer Entrance Channel would directly
impact 21.66 acres of staghorn coral critical habitat and an additional 98.09 acres were expected
to be impacted by dredge-related sedimentation.®> NMPFS estimated that two percent of the
98.09 acres would experience permanent sediment-related impacts.>> NMFS also estimated the
dredging project would kill over 20,000 colonies of newly ESA-listed corals but was not
expected to impact, directly or by sedimentation, any ESA-listed staghorn corals.>

The conclusions in the PE BiOp were reached shortly after the beginning of the
PortMiami dredging project and before the full extent and severity of sedimentation impacts in
Miami were realized. The conclusions in the PE BiOp were based, in part, on (1) a 2010 Dial
Cordy and Associates survey using the same flawed protocol as PortMiami; (2) the erroneous
assumption that impacts from dredge-related sediments would be confined to the area within 150
meters of the Outer Entrance Channel (the “indirect impact area”); (3) the erroneous assumption
that no more than two percent of the indirect impact area would suffer permanent impacts; and
(4) the belief that adaptive management measures could successfully be used to abate
unanticipated dredge-related sediment impacts.

In reaching its conclusions in the PE BiOp, NMFS relied on a 2010 survey prepared by
Dial Cordy on behalf of the Corps. The survey concluded that no staghorn coral colonies are
present within the 150-meter indirect impact area. This led NMFS to conclude that no staghorn
corals would be taken by sedimentation and also that the impact to critical habitat would be
“insignificant.”>* NMFS chose not to require sediment-related incidental take authorization and
attendant mitigation for staghorn corals based on its assumption that no staghorn corals occur in
the 150-meter indirect impact area. Yet, in PortMiami, later surveys demonstrated that the 2010
Dial Cordy survey underestimated the amount of coral in that area by ten or more times, either as
a result of an alleged “bloom” or because of flawed survey techniques.

“d.

%0 |d. at 4, 126. Impacts to staghorn corals are limited to those associated with transplantation.
The PE BiOp does not anticipate dredging-related sediments will impact any staghorn coral
colonies.

*L1d. at 11, 99-100.

°21d. at 101.

>3 1d. at 129.

> 1d at 101, 123.
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In the PE BiOp, NMFS also assumed that indirect impacts would extend 150 meters
away from the Channel.>® This same 150-meter indirect impact area was used in the PortMiami

deep dredging project and, according to the Corps, it expected:

[T]urbidity and sedimentation effects associated with the Port Everglades
Navigation Project Recommended Plan to be similar to those seen at the ongoing
Miami Harbor expansion project [and that]...[t]he material disposed in the Port of
Miami project is the same type of material being dredged at Port Everglades (hard

limestone) and should result in similar conditions regarding associated

sedimentation and turbidity generated by the materia

|.56

NMFS used the 150-meter indirect impact area in the PE BiOp to form the basis of,
among other things:

the definition of the project “action area,” a term used throughout NMFS’s
analysis of the project’s impacts;>’

the conclusion that staghorn corals will not be taken by dredge-related sediments
(becatége none were found in the 2010 Dial Cordy survey of the 150-meter
area);

the conclusion regarding the number of other ESA listed corals likely to be taken
as a result of the project (based on the number of those corals located in the 150-
meter area);*®

the conclusion that sediment impacts on critical habitat will be “insignificant”
(because no staghorn corals were found in the 150-meter area, permanent impacts
to that area are deemed insignificant by NMFS);°

the conclusion that monitoring within 150 meters of the Outer Entrance Channel
will be sufficient to identify impacts from sedimentation;®*

the conclusion that only 98.09 acres of critical habitat will be impacted by
sedimentation (based on the size of the area within the 150-meter indirect impact
area);*? and

* July 2014 Mitigation Requirements Analysis for Hardbottom Resources Associated with Port
Everglades Harbor Navigation Improvements at 17 (Appendix E-3 to FEIS).

® FEIS at 194, 199.

" PE BiOp at 15-16, 98, 100.

%% |d. at 100-01, 125.

>%1d. at 105-06.

% 1d. at 101.
®11d. at 131.
%2 1d. at 100.
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o NMFS’s concurrence with the Corps’ proposed mitigation plan (which anticipated
that impacts from sediments would be limited to the 150-meter indirect impact
area).”

In sum, the use of 150 meters to define the area within which sediment impacts would be limited
informed virtually every issue considered by NMFS in reaching its conclusions in the PE BiOp.

In the PE BiOp NMFS also concluded that only two percent of the 150-meter indirect
impact areas would suffer permanent impacts, NMFS stated:

[p]revious monitoring from dredge events at Key West and Port Everglades show
no permanent impacts from sedimentation, but some NCRI scientists believe
some permanent impacts due to sedimentation may occur from the proposed
action. NMFS and USACE agreed [in a] meeting[] held in November 2013 that
the majority of the sediment effects are likely to be temporary. To be conservative
we will consider a maximum of 2% or 1.96 acres of the area predicted to be
impacted by sedimentation will be permanently adversely affected and 96.22
acres of the area predicted to be impacted by sedimentation will only be
temporarily adversely affected by dredging.®

The use of the 2% permanent impact number informed the mitigation plan.®® In PortMiami, such
conservative conclusions turned out to be wrong. Sedimentation impacts were far more
widespread and severe than anticipated. As the Corps now knows, it should not be using the
same assumptions in Ft. Lauderdale.

Finally, with regard to the terms and conditions necessary to implement the reasonable
and prudent measures in the PE BiOp, NMFS relied on the Corps’ use of “adaptive
management” practices to avoid or minimize impacts to listed corals from sedimentation if
monitoring demonstrated corals are being affected in a manner or to a degree exceeding the
impacts considered in the PE BiOp.*® Yet, in Miami, the adaptive management that the Corps
utilized proved ineffective at minimizing the impacts to corals.

As a result of these flawed assumptions, the PE BiOp is invalid. Despite learning that the
Dial Cordy Survey underestimated coral abundance at PortMiami, that sedimentation for that
project was far more severe than anticipated, that a 150 meter buffer is insufficient, and that the
Corps cannot reliably use adaptive management to protect coral, the Corps has used and relied
upon the PE BiOp to obtain conditional approval for the project from the State of Florida under

*1d. at 7, 131.

®1d. at 101.

% July 2014 Mitigation Requirements Analysis for Hardbottom Resources Associated with Port
Everglades Harbor Navigation Improvements at 17 (Appendix E-3 to FEIS).

% pPE BiOp at 132.
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the Florida Coastal Zone Management Act,®” as support for the March 2015 Final Feasibility
Study and Environmental Impact Statement, including the Comprehensive Mitigation Plan and
Incremental Cost Analysis, in finalizing the June 2015 Chief’s Report recommending
Congressional authorization of the project, and in issuing the January 29, 2016, National
Environmental Policy Act Record of Decision,®® among other things.

1. LEGAL BACKGROUND

Congress enacted the ESA to provide a “means whereby the ecosystems upon which
endangered species and threatened species depend may be conserved . . . [and to implement] a
program for the conservation of such endangered species and threatened species.”® At its core,
the ESA prohibits any person from taking any species listed as endangered, and empowers
NMFS to promulgate regulations prohibiting the taking of any species listed as threatened.™
“Take” is defined broadly to include all manner of harm or harassment to protected species,
including both direct injury or mortality and also acts and omissions which disrupt or impair
significant behavioral patterns.”* Similarly, federal agencies are required to “carry[] out
programs for the conservation of endangered species and threatened species,”’” and to “insure
that any action authorized, funded, or carried out by such agency . . . is not likely to jeopardize
the continued existence of any endangered species or threatened species or result in the
destruction or adverse modification of [the critical] habitat of such species.”"

Section 7 consultation is required for “any action [that] may affect listed species or
critical habitat.”’* If the action agency determines its action “may affect” a listed species, the
agency must initiate formal consultation with an expert agency (in this case, NMFS).”™ Once the
action agency has concluded formal consultation, NMFS is required to complete a biological
opinion (“BiOp™) for that proposed action.”® The BiOp summarizes NMFS’s findings and
determines whether the proposed agency action will jeopardize the continued existence of any

%7 June 13, 2014, letter from Mark Thomasson, Director, Division of Water Resource
Management, FDEP to Eric Summa, Chief, Environmental Branch, Jacksonville District, U.S.
Army Corps of Engineers.

% By signing the Record of Decision on January 29, 2016, Secretary Darcy signified to Congress
that the Corps believes that the dredging project planning is complete and that the project is ripe
for authorization and funding. The ROD also allows for initial funds to flow for the project;
already, $1.2 million has been allocated.

916 U.S.C. § 1531(h).

016 U.S.C. §8§ 1538(a)(1); 1533(d); 50 C.F.R. § 222.101.

™ «“Take” is defined by the ESA as “to harass, harm, pursue, hunt, shoot, wound, kill, trap,
capture, or collect, or to attempt to engage in any such conduct.” 16 U.S.C. § 1532(19); 50
C.F.R. § 222.102.

216 U.S.C. § 1536(a)(1).

" 1d.§ 1536(a)(2).

50 C.F.R. § 402.14(a).

" |d.; ENDANGERED SPECIES JOINT CONSULTATION HANDBOOK at 2-6.

%16 U.S.C. § 1536(b)(3)(A).
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species or result in adverse modification of critical habitat.”” If NMFS determines the agency
action is likely to jeopardize the continued existence of a listed species or result in adverse
modification, NMFS must provide an “incidental take statement,” specifying the amount of such
incidental taking on the listed species, any “reasonable and prudent alternatives” (“RPAS”),
which would reduce action-related impacts such that the agency action may avoid jeopardizing
listed sp%cies, and set forth the “terms and conditions” that must be complied with by the action
agency.

Federal agencies are also required to confer with the Service when an action is likely to
jeopardize the continued existence of a species that has been proposed to be listed under the
ESA.” Once a proposed species has been formally listed under the ESA, the Service may
eventually adopt a conference opinion as a biological opinion, but only if “no significant new
information is developed . . . and no significant changes to the Federal action are made that
would alter the content of the opinion.”®® Any incidental take statement associated with a
proposed species or a conference opinion does not become effective unless and until the Service
formally adopts the conference opinion.®!

Pervading the Section 7 consultation process is the mandate for “each agency [to] use the
best scientific and commercial data available.”® Importantly, each federal agency has an
independent duty to “use the best scientific and commercial data available” to ensure any action
it authorizes “is not likely to jeopardize the continued existence...or result in the destruction or
adverse modification of [the critical] habitat” of any listed species.®® Section 7(a)(1) of the ESA
requires the Corps, in consultation with and with the assistance of NMFS, to utilize its authorities
in furtherance of the purposes of the ESA by carrying out programs for the conservation of
endangered and threatened species.?* Federal agencies have an independent and substantive
obligation to insure that their actions are not likely to jeopardize the continued existence of
endangered or threatened species or adversely modify critical habitat.** Indeed, a “no jeopardy”
biological opinion from the Fisheries Service does not absolve the action agency of its duty to
insure that its actions comply with the ESA.%

Consultation must be reinitiated if, among other reasons, “new information reveals
effects of the action that may affect listed species or critical habitat in a manner or to an extent

750 C.F.R. § 402.14(h).

816 U.S.C. 88 1536(b)(3)(A), b(4); 50 C.F.R. § 402.14(j).

® 16 U.S.C. § 1536(a)(4); 50 C.F.R. § 402.10(a).

8050 C.F.R. § 402.10(d).

8 4.

82 1d. § 1536(a)(2).

8 4.

%16 U.S.C. § 1536(a)(1).

% 16 U.S.C. § 1536(a)(2); See Pyramid Lake Paiute Tribe of Indians v. U.S. Dep’t of the Navy,
898 F.2d 1410, 1415 (9th Cir. 1990).

% Res. Ltd., Inc. v. Robertson, 35 F.3d 1300, 1304 (9th Cir. 1994).
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not previously considered,” or “[i]f a new species is listed or critical habitat designated that may
be affected by the identified action.”®’

I11.  ESAVIOLATIONS

The Corps is violating the ESA by arbitrarily and capriciously relying on a flawed
biological opinion, by failing to reinitiate consultation after learning of new information that
reveals that the effects of the dredging may affect listed species and critical habitat in a manner
or to an extent not previously considered, and by failing to reinitiate consultation following the
listing of new species of corals that may be affected by the dredging project.

A. The Corps is violating the ESA by arbitrarily and capriciously relying on a
flawed biological opinion and by failing to reinitiate consultation after
learning of new information that reveals effects of the action may affect listed
species and critical habitat in a manner or to an extent not previously
considered.

Before and after the PE BiOp was issued in March 2014, information revealing extensive
adverse effects of the PortMiami dredging project became available to the Corps. The results of
the PortMiami dredging project demonstrate that many of the fundamental assumptions and
conclusions in the PE BiOp are erroneous. Furthermore, new information also reveals that the
dredging may affect listed species and critical habitat in a manner or to an extent not previously
considered. Among other things, the PortMiami information demonstrates that sedimentation
will have a significantly greater impact over a much wider area than anticipated in the PE BiOp.
The new information:

. Reveals that a 150-meter indirect impact area is insufficient for purposes of
sediment monitoring and is insufficient for determining the extent of sediment
impacts. At PortMiami, turbidity plumes have been measured as much as 1,500
meters long and sediment impacts to corals documented as far as 1,000 meters
from the Channel. The Corps acknowledges that it expects “turbidity and
sedimentation effects associated with the Port Everglades Navigation Project...to
be similar to those seen”® at PortMiami. This new information from PortMiami,
demonstrating that sediment impacts occurred well beyond the 150-meter indirect
impact area creates a likelihood of a greater take than anticipated, the need for
monitoring outside the 150-meter area, and the need for additional mitigation.

o Indicates that a “bloom” of staghorn corals occurred in southeast Florida after
completion of the Dial Cordy Port Everglades staghorn survey report in 2010. In
the PortMiami project, the Corps attributed an eight-fold increase in the number
of staghorn corals to the “bloom” and reported that, in Broward County, scientists
mapped more than 10,000 colonies of staghorn, including a significant number of
colonies in areas that had previously been devoid of the species. Since the 2010

¥750 C.F.R. § 402.16.
% Pport Everglades FEIS at 194, 199.
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Dial Cordy report predates the bloom, the report’s conclusion that no staghorn
corals are located within 150 meters of the Outer Entrance Channel is outdated
and unreliable. If, as occurred at PortMiami, staghorn corals are found within the
area likely to be impacted by sedimentation the Incidental Take Statement and the
mitigation requirements of the PE BiOp would need to be revised and the
conclusion that impacts to critical habitat are insignificant revisited.

o Suggests that the area of staghorn coral critical habitat which may suffer
permanent impacts may be more than double the estimate in the PE BiOp—an
estimate that was derived in 2013 before the PortMiami dredging commenced. At
PortMiami, four percent of the reef area that NMFS analyzed was converted to
sand. This alters the mitigation calculation.

o Demonstrates that the turbidity limit of 29 Nephelometric Turbidity Units is
insufficient for the protection of corals and critical habitat from sedimentation.
Observations of massive 1,500-meter turbidity plumes and corals buried under up
to 5 inches of fine, dredging-related sediments were made in PortMiami,
purportedly without violation of the turbidity limit.

o Reflects a need for pumping the dredged material to the east of the Outer Entrance
Channel before the material is loaded onto scows and for disallowing
“dewatering” or decanting of sediment-laden water or leaking scows from
contributing to sediment loading on the reefs.

. Suggests that sites selected for outplanting of staghorn corals may be at risk of
sedimentation unless located 1,000 meters or more from the Outer Entrance
Channel. At PortMiami, staghorns relocated from within the 150-meter indirect
impact area to 261 meters north of the Channel suffered partial mortality due to
sedimentation.

. Proves that adaptive management is not a reliable alternative for addressing
sedimentation that exceeds expectations. At PortMiami, the Corps required that
the dredging contractor implement adaptive management measures but could not
require the implementation of any specific measure to reduce sedimentation. As
acknowledged by Dial Cordy just prior to the completion of the dredging,
adaptive management proved completely ineffective at abating the sedimentation.

Although the Corps was aware of this new information from PortMiami, and that it
rendered the fundamental findings and conclusions of the PE BiOp invalid, the Corps used the
flawed PE BiOp to obtain conditional approval for the dredging project from the State of Florida,
as support for the FEIS, including the Comprehensive Mitigation Plan, in finalizing the June
2015 Chief’s Report, and in issuing the January 2016 ROD. The Corps’ arbitrary and capricious
reliance on the flawed PE BiOp violates ESA Section 7. Any future reliance on the flawed PE
BiOp by the Corps will constitute additional ESA Section 7 violations. Separately, based on this
new information, and pursuant to 50 C.F.R. § 402.16(b), the Corps is obligated to reinitiate
consultation with NMFS. Its failure to do so violates ESA Section 7.
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In sum, the Corps cannot ignore and must acknowledge the facts of what occurred in
Miami by immediately reinitiating formal consultation with NMFS.%°

B. The Corps is violating the ESA due to its failure to reinitiate formal
consultation following the listing of new coral species.

The Corps failed to reinitiate consultation even though the project will affect several
species of corals listed after NMFS completed the PE BiOp. The PE BiOp contained a
Conference Opinion on the coral species that NMFS then proposed for listing.” As NMFS
described in the PE BiOp, however, this Conference Opinion did not satisfy the requirements of
Section 7 consultation because NMFS had not yet completed the ESA listing.** The listing was
made final in September 2014, and the Corps’ failure to reinitiate consultation and/or request that
the Conference Opinion be confirmed as NMFS’s biological opinion is a violation of ESA
Section 7 and 50 C.F.R. § 402.16(d).

Even if the Corps were to request confirmation, reinitiation to consider new information
relevant to these corals is required under 50 C.F.R. § 402.10(d) for the same reasons as described
in Section I1I.LA. The Conference Opinion relied, in large part, on the same 2010 Dial Cordy
survey to estimate the numbers of newly-listed coral species that could potentially be in the Port
Everglades project area and relied on the same Miami assumptions, including the 150-meter
indirect impact zone, to estimate impacts. A new survey needs to be conducted in order to
accurately estimate the number of newly-listed coral colonies that are present in the action area.

Moreover, the Conference Opinion did not evaluate the impacts on pillar coral at all,
concluding that it was not in the project area.® However, pillar coral may be within the impact
area of project and it is susceptible to sedimentation.®® Yet, the BiOp did not analyze impacts to
Dendrogyra cylindrus, and NMFS’s incidental take statement does not authorize the take of this
species.” The Corps should reinitiate consultation so that NMFS and the Corps can more
adequately conduct species surveys, assess potential threats and impacts, and integrate a
mitigation strategy to ensure these corals are not harmed during project construction or
operation.

% In addition to the new information arising from the PortMiami project, new information has
become available indicating that coral disease risks are heightened by exposure to dredging-
related sediments and that corals exposed to chronic dredging sediments are twice as likely to
develop disease. See Pollock, F. J., Larnb, J. 8, Field, S. N., Fleron, S. F., Schaffelke, 8.,
Shedrawi, G., & Willis, B. L. (2014). Sediment and turbidity associated with offshore dredging
increase coral disease prevalence on nearby reefs. PloS ONE, 9(7), e102498

% pE BiOp at 1.

L1d. at 129.

%21d. at 40.

% See McDevitt et al., A Species Action Plan for the Pillar Coral Dendrogyra Cylindrus, Fish &
Wildlife Conservation Comm’n, at iii, 3 (Nov. 1, 2013); 79 Fed. Reg. 53,852, 53,926 (Sept. 10,
2014). (“D. cylindrus may be more sensitive to turbidity due to its high reliance on nutrition
from photosynthesis and as evidenced by the geologic record.”).

% See PE BiOp at 129.
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IV. CONCLUSION

New information arising out of the Corps’ PortMiami deep dredge project demonstrates
that fundamental assumptions and conclusions in the PE BiOp are flawed. Notwithstanding its
knowledge of these flaws, the Corps continues to rely on the PE BiOp, using it to gain
authorization and funding for the project. The Corps’ arbitrary and capricious reliance on a
flawed biological opinion violates ESA Section 7. Separately, new information indicates the
project will impact listed corals and designated critical habitat in a manner and to an extent not
anticipated in the PE BiOp. The Corps’ failure to reinitiate consultation based on this new
information also violates ESA Section 7. Finally, the Corps is obligated to reinitiate consultation
due to the listing of new corals and its failure to act is a separate violation of ESA Section 7.

Please contact us to discuss the issues raised in this notice letter. We look forward to
your prompt reply.

Sincerely,

Rachel Silverstein, Ph.D Bill Cole

Executive Director and Waterkeeper Sea Experience
Miami Waterkeeper 801 Seabreeze Blvd.

12568 N. Kendall Dr.
Miami, FL 33186
rachel@miamiwaterkeeper.org

Jaclyn Lopez, Florida Director
Center for Biological Diversity
P.O. Box 2155

St. Petersburg, FL 33731
727-490-9190
jlopez@biologicaldiversity.org

Manley K. Fuller, 111, President
Florida Wildlife Federation
2545 Blairstone Pines Dr.
Tallahassee, FL 32301
wildfed@gmail.com

Enclosures
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Fort Lauderdale, FL 33316
scuba@divefortlauderdale.com

Brettny Hardy

Andrea A. Treece
Earthjustice

50 California St., Suite 500
San Francisco, CA 91411
415-217-2142
415-217-2089
bhardy@earthjustice.org
atreece@earthjustice.org
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