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“AIR POLLUTION: PREVENTION

reason of the taking effect.of Pub.L. 95-8b, see section 406(a)
of Pub.L. 95-85, set out as an Effective. and Applicability
Provisions of 1977 Acts note under section 7401 of th1s tatJe

Section 16 of Pub,L, 91604 prowdeé that )

“(a)(l) Any unplementatlon plan adopbed by any State
and, submitted to the’ Secretary of Health, Educatmn, and
Welfare, or to the Adminisirator pursuant to the Clean Air
Act [this chapter] prior o enactment of this Act [Dec. 31,
19701 may be approved under ‘setiion 116 of the Cleanh Air
Act [this section] (as amended by this Act) {Pub.l. 91-804]
and shall remain in effect, unless the Administrator deter-
minés that such 1mplemantatmn plan, or any portion thereof,
is not consistent’ with the applicable requirements of the
Clean Air Act:[this: chapter] (as -amendéd by this Act) and
will” ot promde for the attainment of national primary
ambient air quality standards in the time required by such
Act. If the Administrator so determines, he shall, within 90
days after promulgation of any national ambient air quality
standards pursuant to section 109(a) of the Clean Air Act
[section 7409(a) of this title], notify the State and specify in
what respects changes are needed to meet the additional
requirements of such Aet, mcludmg reqmrements to imple-
ment national secondary ambient alr quality standards. If
such changes. are not adopted by the State after public
hearings and within: six months after such notification, the
Administrator shall promulgate such changes. pursuapt. to
sectmn 110(c) of such Act [subsec (e) of this section}, . .

“‘(2) The amendments made by section 4(b) {amendmg
sactions 7403 and 7415 of this title] shall not he construed as
repealing or modzfymg the powers of the Administrator with
respect to any conference converied under section 108(d) of
the Clean Air Act [section 7415 of this. title] before the date
of enactment. of this Act [Dee. 31, 1970}, -

“(h) Regulations or standards issued undex tltle I of the
Clean Air Act [subchapter 1T of this chapter] prior to the
engebment of this Act.[Dec..81, 1870} shall .continue in effect
until revised by the Adm1mstrator consistent. mth the pur-
poses of nI}Ch Act {thzs chapter] " o

Prwr Prowsmns

" A priox -section: 110 of Act July 14 1955 was renumbered
section 117 by Pub.L. 81-604 and is; set out as sectmn 7417 of
this title. .- ) ‘ . . :

Modification or Rescnssmn ‘of Implementatlon P]ans Ap-
proved and In Effect Prior to Aug 7,1977 # ‘

- ‘Nothing i in the Clean Ay Act Amendments of i9’77 Pub.l.
95-95} to affect any redquirement of an approved 1mplementa~
tiony plan wnder this section or any -other provision in effect
under thig ehapter before Aug. 7, 1977, until-modified or
reseinded in accordance with this chapter ag amended by the
Clean Air. Act Amendments of 1977, see. section 406(c) of
Pub. L 9595, set out as an Effectlve and Appiicability Provi-
s1ons of 1977 Acts note under secmon 7401 of, this title.

Modifmat:on or Resczssmn of Rules, Regulations, Orders,
Determinations, Contracts, Certifications, Authoriza—,
tions, Delegations, and Other Aciions .

- All rules,. regulations, -orders, determmatmns, contracts,
certifications, authorizations, delegations or other- actions
duly issued, made, or taken by or pursuant to Act July 14,
1955, the Glean Afr'Act, as in effect immedidately prior to the
date of enactment of Pub. L 85-95 fAug. 7, 1977] to cantmue

42 § 7411

CAA § 111
i full force and effect unti modified or rescinded in aceor-
dance with Act July 14, 1855, ag amended by Pub.L. 95-95
[this chapter], see section 406(b) of Pub.L. 95-85, sef out as
an Effective and Applicability Provisions of 1977 Acts note
un&er section 7401 of this title,

§ T411.

Standards of performance for new sta-
tionary sources

- feads 1
(a) Defmitions '

- For purposes of this sectmn

(1) The term “standard of performanee means a
standard -for emissions of air pollutants which re-
fleets the degree of emission limitation achievable
through the application of the best system of emis-

. gion reduction which (taking. into-account the cost of
achieving such reductiep and. any nonair quality

_health and. environmental impact and energy -re-
quirements) the Administrator determines has been
adequately demonstrated

(2 The term ‘new source” means any stataonary
source, the construction .or modification of which is

_ commenced after the publication of regulatlons {or,
if earlier,. proposed regulations) preseribirg a stan-
dard ‘of performance under this section. which will

) be apphcable to such source. '
_ (3) The.. term stamonary source” means any

. .buﬂdmg, structure, facility, or ingtallation which

_emits or may emit any air pollutant. Nothing in
subchapter Il of this chapter relating to nonroad
engines, shall be congtrued to apply to. statmnary
internal combustion engines. .

. (#) The term ‘“modification” mesans any physmal
.-ehange in, or change in the method -of operation of,

* a'stationary source which inereases the:amount of

- any air pollutant emitted by such source -or which
results in the -emission . of any air poilutant not

: prewausly emitted.- : o

0 (B) The term “owner or’ @perator means any

-‘,person who owns, leases, operates, wntrols, or su-
‘pemses 4 stationary source.

" (6) The term “existing source” means any sta-

' tzonary source other than a new source

(7) The term “technological System of contmuaus
‘emigsion reduction” means— .

(A) a technological process for productlon or
operation by amy source which is mherenﬂy low-
pollutmg or nonpoﬂutlng, or” 7

(B) 4 technological system for continuous re-
duetion of the pollutmn ‘generated by a source
before such pellution is emitted into the ambient
air, inclading precombustxon eleamng or treat-
ment of fuels.

(8) A conversion to coal (A) by reason of an erder
under section 2(a) of the Energy Supply and Envi-

Complete Annmation Materiais, see Title 42.U.8.C.A;
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AIR POLLUTION PREVENTION -

Psrt B—OZONE PROTECTION

§§ 7450 to 7459. Repealed. Pub.L. 101-549,
Title V1, § 601, Nov. 15, 1990, 104 Stat.
2648

HISTORICAL AND STATUTORY NOTES

Section 7450, Act July 14, 1955, ¢. 360, Title I, § 180, as
added Aug. 7, 1977, Pub.L. 95-85, Title I, § 126, 91 Stat. 725,
get forth the Congressional declaration of purpose.

Section 7451, Act July 14, 1955, ¢. 860, Title I, § 151, as
added Aug. 7, 1977, Pub.L. 95-45, Title I, § 126, 91 Stat. 726,
gat forth Congressional findings.

Section 7482, -Act July 14, 1985, c. 36{} T1tie L& 152 as
added Aug. 7, 1977 Pub.L. 95-05, Title I, § 126, 91 Stat, 726,
get forth definitions applicable-to this part.

Section 7453, Act July 14, 1955, c. 360, Title I, § 153, as
added Aug. 7, 1977, Pub.L. 95-85, Title T, § 126, 81 Stat. 726,
related to studies by the Environmental Proteciion Ageney.

Section 7454, Act July 14, 1955, c. 360, Title I, § 154, as
added Aug. 7, 1977, Pub.L. 95-95, Title I, § 126, 81 Stat. 728,
and amended Pub.L. 96-88, Title V, § 508(h), Oct. 17, 1979,
93. Stat. 695, related to research and momtormg activities by
Federal agencies,

Sectiori 7455, Act July 14, 1985, e. 360, T1t]e1 § 155, as
added Aug. 7, 1977, Pub.L. 95-95, Title I, § 126, 91 Stat. 726,
related o reports on the progress of regulation.

Section 7456, Act July 14, 1955, . 860, Title I, § 166, as
added Aug. 7, 1977, Pub.L. 95-95, Title I,-§ 126, 81 Stat. 729,
authorized the President to enter into international agree-
ments to foster cooperative research.

‘Seetion 7457, Act July 14, 1955, ¢. 360, Title I, § 157, as
added Aug. 7, 1977, Pub.L. 95-95, Title T, § 126, 91 Stat. 729,
related to promulgamon of regulations,

‘Section 7458, Act July 14, 1955, c. 860, Title I, § 158, as
added Aug. 7, 1977, Pub.L. 95-95, Title I, § 126, 91 Stat. 730,
set forth other provisions of law that would be unaffected by
the provisions of this part, o

Section 7459, Act July ¥4, 1955, &. 360, Title I, § 159, as
added Aug. 7, 1977, Pub.I., 95-85, Title I, § 126, 91 Stat. 730,
related to the authority of t‘,he Stabe to protect the strato-
sphéere.

Lffective Date of Repeal

Repesl of sections 7450 fo 7459 effective Nov. 15, 1990,
except as otherwise provided, see section 711(h) of Publ.
101-549, set out as 2 note under section 7401 of this titie.

Savmgs Prowsmns ‘

Suits, actions or proceedings commenced under this chap-
ter as in effeet prior to Nov. 15, 1990, not to abate by reason
of the taking effect of amendments by Pub L. 101-549,
except ag otherwise pr0v1ded for, see section 711(a) of Pub.L.
101549, set out as a note under secmon 7401 of this title.

Similar Provxslons

For provisions relating to stratosphemc 0zone protectzon,
see section V671 et seq. of this title.

42 § 7470
CAA §160

Pant C—PREVENTION OF SIGNIFICANT
DETERIORATION OF AIR QUALITY

Subpwri T—~Clean Awr

§ 7470 Congressmnal declaration of purpose .
[CAA § 1601

The purposes of this part are as follows:

(1) to proteet public health and welfare from any
actual or potential adverse effect which in the Ad-
ministrator’s _]udg'ment may reasonably be antici-
pate ! to occur from air pollution or from exposures
to poﬂui:ants in other media, which pollutants origi-
nate zs emissions to the ambient air)? notwith-
standing attainment and maintenance of all national
ambient air quality standards;

(2) to preserve, protect, and enhance the air
quality in national parks, national wilderness areas,
. national monuments, national seashores, and other
areas of special national or regional natural, recre-
aticnal, seenie, or historie valae,

(3) to insure that economic growth will oceur in a
manner consistent with the preservation of existing
clean air resources;

(4) to assure that emizsions from any source in
_any State will not interfere with any portion of the
applicable implementation plan o prevent. signifi-
cant deterioration of air qzzahty for any other Sta%e,
and

(5) to assure that any demsu)n to pernnt in-
creased air pollutwn in any area to which this
section applies is made only after careful evaluation
of all the consequences of such a decision and after
adequate procedural opportunities for informed
public participation in the decisionmaking process.

{(July 14, 1955, c. 360, Title I, § 160, as added Aug. 7, 1977,
Pub.L. 95-95, Title I, § 127(a), 91 Stat. 751
1 8¢ in original. Pr obably should be “anticipated”.

2 8o in original. Ssetion was enacted without an opening parenthe-
sis.

HISTORICAL. AND STATUTORY NOTES. .
Effective and Applicability Previsi_ans :
1977 Acts
Section effective Aug. 7, 1977 except as othemse exXpress-

ly provided, see section 406(d) of Pub.L. 95-95, set out as a
note unider section 7401 of this title.

Guidanece Document

Section 127(c) of Pub.l.. 95-96 provided that not later than
1 year after Aug. 7, 1977, the Administrator publish a
guidance docnment to assist the States ih carrying out their
functions under part C of Title 1 of the Clean Alr Aet Hhis
part] with respect to pollutants for which national ambient
air quality standards are promulgated.

Compiete Annctation Materials, see Title 42 US.C.A:
1495



42" § 7470
CAA §160
Study and Report on Progress Made in Program Relatmg
to Significant Deterioration of Air Quality

Section 127(d) of Pub.L. 95-05 provided that not later than
2 years after Aug. 7, 1877, the Administrator shall complete a
study and report to the Congress on the progress made in
carrying out part C of Title I of the Clean Air Act [this part]
and the problems associated with carrying ouf sueh séction.

§ 7471. Plan requirements

[CAA § 161]

In aceordance with the policy of section 7401(b}1)

of this title, each applicable implementation plan shall
contain emission Hmitations and such other measures
as may be necessary, as determined under regulations
promuigated under this part, to prevent significant
deterioration of air guality in each region (or portion
thereof) designated pursuant to section 7407 of this
title ag attainment or unclassifiable,
{(July 14, 1955, c. 360, Title I, § 181, as added Aug, 7, 1977,
Pub.l. 95-95, Title I, § 127(a), 91 Stat. 731, and amended
Nov. 15, 1890, P&b L 101-548, Title I, § 11{}(1}, 104 Stat,
2476.) .

HISTORICAL AND STATUTORY NGTES
Effective and Appllcabllxty PrﬂVlSlOﬂS
1990 Acts
Amendment by Pob.L. 101-549 effective Nov. 15, 1990,
exespt as otherwise provided, see section 711(b) of Pub.L.
101-549, set out as a note under section 7401 of thig title.
1977 Aets -

Section effective Aug. 7, 1977, except as otherwise express-
ly provided, see section 406(d) of Pub.L. 95-95, set out as a
note under section 7401 of this title.

Savings Provisions

Suits, actions or proeeedings commenced under this chap-
ter as in effect prior to Nov. 18, 1990, not to abate by resson
of the taldng effect of amendments by Pub.L. 101-549,
except-as otherwise provided for, see section 711(a) of Pub.L.
101-549, set out as a note under section 7401 of this title.

§ T472.

Initial classifications

[CAA § 162]

{a) Areas designated as class I
Upon the enactment of this part, all—
(1) international parks,
(2) national wilderness areas which exeeed 5,000
acres in gize,
{3) national memorial parks which exceed 5,000
aeres in size, and
(4) national parks which exceed six thousand
acres in size,
and which are in existence on August 7, 1977, shall be
ciass I areas and may not be redesignated. All areas

which were redesignated as. class I under regulations
promulgated before August 7, 1977, shail ‘be class I

FEDERAL ENVIRONMENTAL LAWS

areas which may be redesignated as provided in this

‘part. The extent of the areas designated ag Class I

under this section shall conform fo any changes in the
boundaries of such areas which have occurred subse-
quent to August 7, 1977, or which may ocour subse-
quent to November 15, 1990,

(b) Areas designated as class I1

All areas ‘in such State demgnated pursuant fo

section 7407(d) of this title as attainment or uneclassifi-
able which are not established as.elass I under subsee-
tiok (a) of this section shall be class IT areas unless
redesignated under section 7474 of this titie.
(July 14, 1955, c. 360, Title I, § 162, as added Aug. 7, 1977,
Pub.L. 95-85, Title I, § 127(a), 91 Stat. 731, and amended
Nov. 16, 1577, Pub.L. 95-190, § 14(a)(40j, 91 Stat. 1401; Nov,
10, 1990, Pub.L. 161-549, Title I, §§ 108(m), 110(2), 104 Stat.
2469, 2470}

HISTORICAL AND STATUTORY NOTES
Effective and Applicability Provisions

1990 Acts

Amendment by Pub.L. 101-549 effectlve Nov. 15, 1990,
except as otherwise provided, see section 71L{b) of Pub.L.
101-549, set out as & note under section 7401 of this title.

1977 Acts
Section effective Aug. 7, 1977, except as otherwise express-

ly provided, see section 406(d) of Pub.L. 85-95, set out as a
note under section 7401 of thls titie.

Savings Provisions

Suits, actions or pr nceedmgs eommenced under this chap-
ter as in effect prior to Nov. 15, 1990, not to shate by reason
of the taling effect of amendments by Pub.L. 101-549,
except as otherwise provided for, see section 711(a) of Pub.L.
101549, set out as a note under section 7401 of this titie.

§ 7473.

Increments and ceilings
[CAA § 163]

(a) Sulfur oxide and particulate matier; require-
ment that maximum allowable increases and
maximum allowable concentrations net be
exceeded

In the case of sulfur oxide and particulate matter,
each applicable - implementation plan shall contain
measures assuring that maximum allowable increases
over baseline concentrations of, and maximum allow-
able concentrations of, such pollufant shall not be
exceeded, In the case of any maximum allowable
increase (except an allowable increase specified under
section TATS(GHE@YCYiv) of this title) for a poliutant
hased on concentrations permitted under national am-
bient air quality standards for any period other than
an annual period, such regulations shall permit such
maximum allowable increase to be exceeded during
one such period per year.

Complete Annotation Materlais, see Title 42 U.5.C.A.
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AIR POLLUTION PREVENTION

(b) Maximum allowable increases in concentra-
tions over baseline concentrations

(1) For any class I area, the maximum allowable
inerease in concentrations of sulfur dioxide and partie-
ulate matter over the baseline concentration of such
pollutants shall not exceed. the following amounts:

Maximum allowable in-
creage {n mierograms

Pollutant per cubic meter)
Particuiate matter:
Annual geometric mean ... .... e 5
Twenty-four-hour maximum ... 19
Sulfur dioxide: ‘ '
" Annual arithmeticmean .. ... ... ... . 2
Twenty-four-hour maximum ................ )

Three-hour maximum ... .. ... ... ... . ... 25

(2) For any class 1T area, the maximum allowable
increase in concentrations of sulfur dioxide and partie-
ulate matter over the baseline concentration of such
pollutants shall not exceed the following amounts:

Maximum allowable in-
crease (in micrograms

Pollutant per cuabic meter)
Particulate matter: o
Annual geometric mean . ... .. P 19
Twenty-four-hour maximum ..7. ... ... .. 37
Sulfur dioxide:
Annual arithmeticmean . ............... ... 20
Twenty-four-hour maximum ............... 91
Three-hour maximum .. ;... ... e 512

(3) For any class III area, the maximum allowabie
inerease in concentrations of sulfur dicxide and partic-
ulate matier over the baseline concentration of such
pollutants shall not exceed the following amounts:

Maximum allowable in-
crease {in micrograms

Poﬁutant per cubic meter)
Particulate matter : o :
Annual geometricmean ................... 87
- "Pwenty-four-hour maximum ............... 75
Sulfur dioxide:
Annual arithmeticmean . ................. . 40
- Twenty-four-hour maxdmum .. ..... e 182
- Three-hour maximum ..., ... e TOO

(4) The maximum allowable concentration of any
alr pollutant in any area to which this part applies
shall not exceed a concentration for such poliutant for
each period of exposure equal to—

(A) the concentration permitted under the na-
tional secondary ambient air quality standard, or

42 § 7473
CAA §163

(B) the concentration permitted under the na-
tional primary ambient air quality standard,

whichever concentration is lowest for such pollutant
for such period of exposure. :

(¢} Orders or rules for determining compliance
with maximum allowable increases in am-
bient concentrations of air pollutants

(1) In the case of any State which has a plan
approved by the Administrator for purposes of carry-
ing out this part, the Governor of such State may,
after notice and opportunity for public hearing, issue
orders or promuigate rules providing that for pur-
poses of determining compliance with the meaximum
allowable increases in ambient concentrations of an air
pollutant, the following concentrations of such pollu-
tant shall not be taken into account:

(A) concentrations of suech pollutant attributable
to the increase in emisgions from stationary sources
which have converted from the use of petroleum
products, or natural gas, or both, by reason of an
order which is in effect under the provisions of
gections 792(4) and (b) of Title 15 (or any subse-
quent legislat;ion which supersedes such provisions)
over the emissions from such sources before the

 effective date of such order. ?

(B) the concentrations of such pollutant attribut-
able to the increase in emissions from stationary
sources which have converted from using natural

 gas by reason of a natural gas curtailment pursuant
to a natural gas curtaflrnent plan in effect pursuant
to the Federal Power Act {16 URS.CA. § T91a et
seq.] over the emissions from such sources before
the effective date of such plan,

(C) concentrations of particulate matter attribut-
able to the increage in emigsions from construetion
or other temporary emission-related activities, and

(D) the increase in concentrations attributable to

new sources outside the United States over the

~ concentrations attributable fo ‘existing sources

which are inciuded in the baseline concentration

determined in accordance with section 7479(4) of
this title.

(2) No action taken with respect to a source under
paragraph (1)(A) or (13(B) shall apply more than five
vears after the effective date of the order referred to
in paragraph (1){A) or the plan referred to in para-
graph (13(B), whichever is applicable. If both such
order and plan are applicable, no such action shall
apply more than five years after the later of such
effective dates.

(3) No action under this subsectmn shall take effect
unless.the Governor submits the order or rule provid-
ing for such exclusion to the Administrator and the

Complete Annotation Materlals, see Title 42 - U.8.C.A,
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Administrator determines that sueh order or rule is in
compliance with the provisions of this subsection.

(July 14, 1955, c. 380, Title I, § 163, as added Aug. 7, 1977,
Pub.L. 95-65, Title I, § 127(a), 91 Stat 732, and amended
Nov. 16, 1977, Pub.L. 95-196, § 14(a}41), 81 Stat. 1401}

180 in original, The period probably shnuld be a comma.

HISTORICAL AND STATUTORY NOTES

References in Text

“The Federal Power Act, referred to in subsec. {(e}(1)(B), is
Act-June 10, 1920, c. 285, 41 Stat. 1063, as amended, which is
classified generally to chapter 12 (sectzon 791a et seq.) of
Title 18, Conservation. For complete classification of this
Act to the Code, see section 791a of Title 16 and Tables.

Effective and Apphcabihty Provisions

1977 Acts

Section effective Aug. 7, 1977, except as otherwise express-
ly provided, see section 406(d} of Pub.L. 95-85, set out as a
note under section 7401 of this title.

§ 7474. Area redesignation

[CAA § 164]

(a) Authority of States to redesignate areas

Except as otherwise provided under subsection {¢)
of this section, a State may redesignate such areas as
it deems appropriate as class I areas. The following
areas may be redesignated only as elass T or IL:

(1) an area which exceeds ten thousand acres in
size and is a national monument, a national primi-
tive area, a hational preserve, a national recreation
area, & national wild and scenic river, a national
wildlife refuge, a national lakeshore or seashore,
and

(2) 2 national park or national wilderness area
astablished after August 7, 1977, which exceeds ten
thousand acres in size.

The extent of the areas referred to in paragraph! (1) .

and (2) shall conform to any changes in the boundaries
of such sreas which have oceurred subseguent to
Aungust 7, 1977, or which may oceur subsequent to
November 15, 1980 Any area (other than an area
referred to in paragraph (1) or (2) or an area estab-
lished as class I under the first sentence of section
T472(a) of this tztle) may be redesignated by the State
as class I if—

(A) such redesignation has been specifically ap-
proved by the Governor of the State, after consulta-
tion with the appropriate Committees of the legisia-
ture if it is in session or with the leadership of the
legislature if it is not in session {unless State law
provides that such redesignation must be specifical-
ly approved by State legislation) and if general
purpose units of local government representing a
majority of the residents of the area so redesignat-
ed enact legislation {including for such units of local

FEDERAL ENVIRONMENTAL LAWS

government resolutions where appropmate) eoneny-
ring in the State’s redesignation;

(B) such redesignation will not cause, or contrib-
ute to, concentrations of any air pollutant which
exceed any maximum allowable increase or maxi-
mum allowable concentration permitted under the
classification of any other area; and

(C) stich redesignation otherwise meets the re-
quirements of this part.

Subparagraph (A) of this paragraph shail not apply to
area redesignations by Indian tribes.

(b) Notice and hearing; notice to Federal land
manager; writien comments and recommen-
dations; regulations; disapproval of redesig-
nation

(1(A) Prior to redesignation of any area under this
part, notice shall be afforded and public hearings shall
be conducted in areas propeosed to be redesignated
and in areas which may be affected by the proposed
redesignation. Prior to any such public hearing a
satisfactory description and analysis of the health,
environmental, economie, social, and energy effects of
the proposed redesigration shall be prepared and
made available for public inspeetion and prior to any
such redesignation, the description and analysis of
such effects shall be reviewed and examined by the
redesignating authorities.

(B) Prior to the issuance of notice under subpara-
graph (A) respecting the redesignation of any area
under this subsection, if such area includes any Feder-
al lands, the State shall provide written notice to the
appropriate Federal land manager and afford ade-
quate opportunity (but not in excess of 60 days) to
confer with the State respecting the intended notice of
redesignation and to submit written ecomments and
recommendations with respect to such intended notice
of redesignation. In redesignating any area under
this section with respect to which any Federal land
manager has submitted written comments and recom-
mendations, the State shali publish a list of any incon-
sistency between such redesignation and such recom-
mendations and an explanation of such inconsistency
{together with the reasons for making such redesig-
nation against the recommendation of the Federal
land manager).

(C) The Administrator shall promulgate regulations
not later than six months after August 7, 1977, to
assure, insofar as practicable, that pricr to any public
hearing on redesignation of any area, there shall he
available for public inspection any specific plans for
any new or modified major emitting facility which may
be per‘mitted to be constructed and operated only if
the area in questmn is designated or redesignated as
class IIT,

Complete Annotation Materials, see Title 42 U.S.C.A.
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(2) The Administrator may disapprove the redesig-
nation of any area only if he finds, after notice and
opportunity - for public hearing, that such redesig-
nation does not meet the procedural requirements of
this section or ig inconsistent with the requirements of
section 7472(a) of this title or of subsection (a) of this
section. If any such disapproval occurs, the classifica-
tion of the area shall be that which was in effect prior
to the redesignation which was disapproved.

(¢) Indian reservations. : S

Lands within the exterior boundaries of reserva-
tions of federally recognized Indian tribes may be
redesignated only by the appropriate Indian govern-
ing body. Such Indian governing body:shall be sub-
ject in all respect to the provisions of subsection (e} of
this section. ' ' :

(d) Review of national monuments, primitive ar-
eas, and national preserves I

The Federal Land Manager shall review all national
monurnents, primitive areas, and national preserves,
and shall recommend any appropriate areas for redes-
ignation as class T where air quality telated values are
important attributes of the area. - The Federal Land
Manager shall report such recommendations, within
supporting. analysis, to the Congress and the affected
States within one vear after August 7, 1977. The
Federal Land Manager-shall consult with the appro-
priate States. before making' such recommendations.

(e) Resolution of disputes between State and Indi-
. antribes o

_ 1f any State affected by the redesignation of an area
by an Indian tribe or any Indian tribe affected by the
redesignation of an area by a State disagrees with
such redesignation of any area, or if a permit is
provosed to be issved for any new major emitting
facility proposed for construction in any State which
the Governor of an affected State or governing body
of an affected Indian tribe determines will cause or
contribute to a cumulative chanige in air quality in
excess of that allowed in this part within the affected
State or tribal reservation, the Governor or Indian
riling body may request the Administrator to enter
into negotiations with the parties involved to resoive
such dispute.” If requested by any State or Indian
tribe fnvolved, the Administrator shall make a recom-
mendation to resolve the dispute and protect the-alr
quality related values of the lands involved. If the
parties involved do not reach agreement, the Adminis-
trator shall resolve the dispute and his determination,
or the resuits of agreements reached through other
meaps, shall become -partiof the applicable plan and
shall be enforceable as-part of such pian. In resolving
such -disputes relating to area redesignation, the Ad-
ministrator. shall consider the:extent to which the
lands involved are of sufficient size to allow effective
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air quality management or have air. guality related
values of such an area. :
(July 14, 1955, ¢. 860, Title L, § 164, as added Ang. 7, 1577,
Pub.L. 95-95, Title I, § 127(s), 91 Stat. 733, and amended
Nov. 16, 1977, Pub.L. 85-190, § 14(aj(42)}, (43), 91 Stat. 1402;
Nov. 15, 1990, Pub L. 101-549, Title I, § 108(n), 104" Stat.
2468.)

8o in original. Probably should be “paragraphs”.

2 8o in original. Probably should be “with”.

HISTORICAL AND STATUTORY NOTES
Effective and Applicahility Provisions -

1990 Acts :

Amendment by Pub.L.. 101-549 effective Nov. 15, 1990,
except as otherwise provided, see section 711(h) of Pub.l.
161549, set out as a note under section 7401 of this title.

1977 Acts

Section effective Aug. 7, 1977, except as otherwise express-

1y provided, see section 406(d) of Pub.L. 95-95, set out as a

note under section: 7401 of this fitle.
Savings Provisions R

Suits, actions or proceedings ecommenced under this chap-
ter as in-effect prior to Nov. 15, 1990, not to abate by reason
of the taking effect of amendments by Pub.[. 101-549,

except as otherwise provided for, see section 711{a) of Pub.L.
101-549, set out as a note under section 7401 of this title.

§ T475. Preconstruction requirements

[CAA § 165]

(a) Major emitting facilities on which construction
'is commenced
‘No major emitting facility on which construction is
commenced after August 7, 1977, may be constructed
in any area to which this part applies unlesg-—

(1) a permit has been issued for such proposed
facility in accordance with this part setting forth
emission limitations for such facility which conform
to the requirements of this part;

(2) the proposed permit has been subject to a
review it accordance with this section, the required

" analysis has been conducted in' accordance with
regulations promulgated by the Administrator, and

© a public hearing has been held with opportunity for
interested persons including representatives of the

- Administrator to appear and submit written or oral
‘presentations on the air quality impact of such
source, alternatives thereto, control technology re-
quirements, and other apprapriate considerations;

(3) the owner or operator of such facility demon-
strates, as required pursuant to section 7410() of
this title, that emissions from construction or opera-
tion of such facility will not cause, or contribute to,
air pollution in excess of any (A) maximum allow-
ahle increase or maximum aliowable concentration
for any pollutant in any area to which this part
applies more than one time per year, (B) national
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ambient air quality standard in any air guality
control region, or (C) any other applicable emission
standard or standard of performance under this
chapter;

(4) the proposed facility is subject to the best
available control technology for each pollutant sub-
ject to regulation under this chapter emitted from,
or which results from, such facility;

(5} the provisions of subsection (d) of this section
with respect to protection of class 1 areas have been
complied with for such facility;

(6) there has been an analysis of any air quality
"impacts projected for the area as a result of growth
" associated with such facility;

(7) the person who owns or operates, or proposes
to own or operate, a major emitting facility for
which a permit is required under this part agrees to
conduct such monitoring as may be necessary to
determine the effect which emissions from any such
facility may have, or is having, on air quality in any

_ area which may be affeeted by emissions from such
source; and '

(8) in the case of a source which proposes to
construct in a class 111 area, emissions from which
would cause or contribute to exceeding the maxi-
mum allowable increments applicable in a class II
area and where no standard under section 7411 of
this title has been promulgated subseguent to Au-
gust 7, 1977, for such source category, the Adminis-
trator has approved the determination of best avail-
able technology as set forth in the permit.

(b) Exception

The demonstration pertaining to maximum allow-
able increases required under subsection (a)3) of this
section shall not apply to maximam allowable increas-
eg for class II areas in the case of an expansion or
modification of a major emitting facility which is in
existence on August 7, 1977, whose allowable emis-
sions of air pollutants, after compliance with subsec-
tion (ay(4) of this section, will be less than fifty tons
per year and for which the owner or operator of such
facility demonstrates that emissions of particulate
matter and sulfur oxides will not cause or contribuie
to ambient air quality levels in excess of the national
secondary ambient air guality standard for either of
such poliutants. :

(¢) Permit applications

Any completed permit application under section
7410 of this title for a major emitting facility in any
area to which this part applies shall be granted or
denied not later than one year after the date of filing
of such completed application.

FEDERAL ENVIRONMENTAL LAWS

(d) Action taken on permit applications; notice;
adverse impact on air quality related values;
variance; emission limitations

(1) Each State shall transmit to the Administrator
a copy of each permit application relating to a major
emitting facility received by such State and provide
notice to the Administrator of every action related to
the consideration of such permit.

(2}(A) The Administrator shall provide notice of
the permit application to the Federal Land Manager
and the Federal official charged with direct responsi-
bility for management of any lands within a class 1
area which may be affected by emissions from the
proposed facility.: _ - ‘

(B) The Federal Land Manager and the Federal
official charged with direct responsibility for manage-
ment of such lands shall have an affirmative responsi-
bility to protect the air quality related values (includ-
ing visibility) of any such lands within a class I area
and to consider, in consultation with the Administra-
tor, whether a proposed major emitting facility will
have:an adverse impact on such values.

. (CXi) In any ease where the Federal official

charged with direct responsibility for management of
any lands within a class I area or the Federal Land
Manager of such lands, or the Administrator, or the
Governor of an adjacent State containing such a class
I area files a notice alleging that emissions from a
proposed major emitting facility may cause or contrib-
ute to a change in the air quality in such area and
identifying the potential adverse impact of such
change, a permit shall not be issued unless the owher
or operator of such facility demonstrates that emis-
sions of particulate matter and sulfur dioxide will not
cause or contribute to concentrations which exceed the
maximum allowable increases for a class [ area.

(ii) In any case where the Federal Land Manager
demonstrates to the satisfaction of the State that the
emissions from such facility will have an adverse
impact. on the air quality-related values (including
visibility) of such lands, notwithstanding the fact that
the change in air quality resuiting from emissions
from such facility will not cause or contribute to
concentrations which exceed the maximum allowable
inereases for a class I area, a permit shall not be
issued. S

(iii) In any case where the owner or operator of
such facility demonstrates to the satisfaction of the
Federal Land Manager, and the Federal Land Man-
ager so ceriifies, that the emissions from such facility
will have no adverse impact on the air quality-related
values of such lands (ncluding visibility), notwith-
standing the fact that the change in air quality result-
ing from emissions from such facility will cause or
contribute to concentrations which exceed the maxi-
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mum allowable increases-for class I areas, the State
may issue a permit. .

(iv) In. the case of a perrmt 1ssued pursuant to
clause (iii), such facility. shall comply with such. emis-
sion limitations under such permit .as may be neces-
sary to assure that emissions .of sulfur omdes and
particulates from. such facility will not cause or con-
tribute to: concentratlons of such. pollutant which ex-
ceed the following maximum allowable increases over
the baseline concentration for such pollutants:

* Maximum allowable in-
- crease (in mierograins

‘ e - per cubic meter} -
Particulate matter: S Lo
Arnual geometric mean .. [ a0 19

" Twenty-four+hour maximum .. ....¢7o 0000 37
Sulfur dioxide: : o
Annual arithmetiemesan . .................. 20
Twenty-four—hour mexdmum n s S 91
Three-hour maximum . .+ :5 oo oo e 325

(D)(:) In any case Where the owner or operator of a
proposed major emitting facility who has béen denied
a 'certification under subparagraph (C)(iii) demon—
strabes to the satisfaction of the Govérnor, after notice
and public hearing, and the Governor ﬁnds, that the
facility canngt he constructed by reason of any maxi-
mum allowable merease for sulfur- dioxide for periods
of twenty four 'hburs or-less applicable to any class I
areg’ and, in~the case of Federal mandatory class 'l
areds; that a Variance undér this clavsé will not dd-
ersaly affect the air quality related values of the area
(ificluding vigibility), the Governor, after consideration
ofthe Federal® Land Manager’s recomzhendation -(if
anyj ‘and subjeet to his coneurrence, may grant a
variance from such maximum allowable increage. If
such variance is granted,’a permit may bé issued ‘to
guchisgourcs pursuant to the reqmrements of th1s
subparagraph ' s
(i In ahycasé In which the Governor recommends
4 Virianes under this subparagraph in which fhe
Federal Land Manager does not - eoncur, the réeom:
nighdations ‘of the Governor' and the Federal Land
Manager shall be transmitted to the President. The
President may approve the Gévernior's recommendas
tign if:he finds that such.variance is in the natichal
interest.;:No Presidential finding shall be reviewable
iniany court: i 'The variance shall take effect if the
President approves the Governor’s recommendations;
The.President shail approve or disapprove such rec-
ommendation within ninety. days after his receipt.of
th 1ecommendatmns of - the Governm ang the Federal
d:Manager... -

1) In-the case of a pemmt 1ssued pursuant to thls
Spraragraph -such facility shall comply with -such
emission- limitations under such. permit -as mhay. be
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necessary to assure that emissions of sulfur oxides
from such facility will not- (during any day on which
the otherwise applicable maximum allowable increases
are exceeded) cause or contrlbute to. concentratlons
which exceed  the, following. maximum allowable in-
creases for such areas over the haseline. concentration
for such pellutant and to assure that such emissions
will not cause ar. contnbute 0. concentratlons which
exceed the ‘otherwise. applicable maximum aliowable
increases for periods of exposure of 24 hours or less
on _more than 18 days during any annual _period:

MAXIMUM ALLOWABLE INCREASE
[In micrograms per cubic meter] .

SRR Low terrain. . High terrain
Period of-exposure < Areas . greas
24-hr maximom o oaiean .86 0 0 B2
3-hrmaximum ..o 221

(iv) For purposes of claise (iii), the term”*high
terrain -area” means. with vespect to any facility, any
area having an elevation of 900 feet or more above the
base of:the stack of such fagility, and the term. “low
terrain area” means any area other than a high ter-
rain areg . ' D o

ey Analysxs contmuous air quallty munltormg
data;’ regulatlons,_model adjustments "

(1) 'The review provided for in subsection (a) of this
section shall be preceded by an analysis ih accordance
With regulations of the Administrator, promuigated
under this subsection, which may be conducted by the
State (or any’ general ‘purpose unit of loeal govern-
ment) or by the major, emlttmg faclhty applying for
suth permit, of the ambient air quality at the pro-
posed site - :and; in .areas -which' may. be-affected by
emissions from such fac:hty for each. pollutant subject
to regulation under this chapter which will be' etmtted
from such fac1l1ty

(2) Effective .one year after August 7 1977 the
analysis requzred by this subsection shall mcjude £ons
tinuous air guality monitoring data gathered for pur-
poses of determining whether emissiotis fromésuch
facility wiil exceed the maximum allowable increases
or the maximum allowable concentration permitied
under this part. . Such data.shall be gathered dver a
period of one ‘calendar year preceding the date of
apphcatlon for a permit under this part unless the
State, in accordance with regulations promulgated by
the Administrator, determmes that a.complete and
adequate analysis for such purpoges. may be accom-
plished. in a shorter, period, .The. results -of such
analysis shall be avaxlable at- the time.of the pubhe
hearing on the application for such permit. .

+(8) The Administrator shall within six: months aftez'
August 7, 1977, promulgate regulations respecting the
analysis required uncier thls ssbsection Wh}ch regula—
tiong— : , ‘ 1 :
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(A) shall not require the usze of any automatic or
uniform buffer zone or zones,

- (B) shall require an analysis of the ambient air
quality, climate and metecrology, terrain, soils and
vegetation, and visibility at the site of the proposed
major emitting facility and in the area potentially
affected by the emissions from such facility for each
pollutant regulated under this chapter which will be
emitted from, or which results. from the construc-
tion or operation of, such facility, the size and
nature of the proposed facility, the degree of contin-
uous emission reduction which could be achieved by
such facility, and such other factors as may be
relevant in determining the effect of emissions from
a proposed facility on any air quality control region,

(C) shall require the results of such analysis shall
be available at the time of the public hearing on the
application for such permit, and

(D) shall specify with reasonable particutarity
each alr quality model or models to be used under
specified sets of conditions for purposes of this part.

Any model or models designated under such regula-
tions may be adjusted upon a determination, after
notice and opportunity for public hearing, by the
Administrator that such adjustment is necessary to
take into account unique terrain or meteorological
characteristics of an area potentially affected by emis-
gions from a source applying for a permit required
under this part. ,

(July 14, 1955, ¢. 860, Title I, § 165, as added Aug, 7, 1877,
Pub.L. 95-95, Title I, § 127(a), 91 Stat. 736, and amended
Nov. 16, 1977, Pub.L. 95-190, § 14(a)(d4)-(51), 91 Stat. 1402.)

HISTORICAL AND STATUTORY NOTES
Effective and Applicability Provisions
1977 Aets
Seetion effective Aug. 7, 1977, exeent as otherwise express-

ly provided, see section 406(d) of Pub.L. 95-95, sef out as a
note under section 7401 of this title. : '

§ T476. Other poliutants
o [CAA § 166]

(a) Hydrocarbons, carbon monoxide, photochemi-
cal oxidants, and nitrogen oxides

In the case of the pollitants hydrocarbons, carbon
monoxide, photochemical oxidants, and nitrogen ox-
ides, the Administrator shail conduet a study and not
later than two years after August 7, 1977, promulgate
regulations to prevent the significant deterioration of
air quality which would result from the emissions of
such pollutants. In the case of pollutants for which
national ambient air quality standards are promulgat-
ed after August 7, 1977, he shall promulgate such
reguiations not more than 2 years after the date of
promulgation of such standards.

FEDERAL ENVIRONMENTAL LAWS

(b) Effective date of regulations

Regulations referred to in subsection (2) of thig
section shall become effective one year after the date
of promulgation, Within 21 months after such date &f
premuigation such plan revision shall be submitted fo
the Administrator who shall approve or disapprove
the plan within 25 months after such date or promul-
gation in the same manner as required under sectiong
7410 of this title, ' '

(¢) Contents of regulations

Such regulations shall provide specific numerical
measures against which permit applications may be
evaluated, a framework for stimulating improved eon-
trol technology, protection of air quality values, and
fulfill the goals and purposes set forth in section 7401
and section 7470 of this title. .

(d) Specific measures to fulfill goals and plirposes

The regulations of the Administrator under subsec-
tion (a) of this section shall provide specific measures
at least as effective as the inerements established in
section 7473 of this title to fulfill such goals and
purposes, and may contain air quality inerements,
emission density requirements, or other measures.

(e} Area classification plan not required

. With respect to any air pollutant for which a nation-
al ambient air quality standard is established other
than sulfur oxides or particulate matter, an area clag-
sification plan shall not be required under this section
if the implementation plan adopted by the State and
submitted for the Administrator's approval or-promul-
gated by the Administrator under section 7410(c) of
this title contains other provisions which when consid-
ered as a whole, the Administrator finds will carry out
the purposes in section 7470 of this title at least as
effectively as an area classification plan for such. pollu-
tant. Such other provisions referred to in the preced-
ing sentence need not require the establishment of
maximum allowable increases with respect to. such
pollutant for any area to which this section applies.

(f) PM-10 incremenis

- The Administrator is authorized to substitute, for
the maximum aliowable increases in particulate mat-
ter specified in section 7473(b) of this title and section
TATH{AE)CYiv) of this title, maximum allowable in-
creases in particulate matter with an aerodynamic
diameter smaller than or equal to 10 micrometers.
Such substituted maximum allowable increases shall
be of equal stringency in effect as those specified in
the provisions for which they are substituted, Untdl
the Administrator promulgates regulations under the
autherity of this subsection, the current maximum
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allowable increases in coneentrations of particulate
matter shall remain in effect.

(July 14, 1955, c. 360, Title T, 8 166, as added Aug. 7, 1977,
Pub.L. 65-65, Title I, § 127(a), 91 Stat. 789, and amended
Nov. 15, 1990, Pub.L. 101-549, Title I, § 106(b), 104 Stat.
2462.) . : ‘

HISTORICAL AND STATUTORY -NOTES
Effective and Applicability Provisions

1980 Acts '

Amendment by Pub.L. 101-540 effective Nov. 15, 1990,
except as otherwise provided, see section T11(h) of Puh.l.
101549, set out as a note under section 7401 of this title.

1977 Acts i

Seetion effective Aug. 7, 1977, except as otherwise express~
ly provided, see section 406(d} of Pub.L. 95-9B, set out as a
note under section 7401 of this title, '

Savings Provisions ,

Suits, actions or proceedings commenced under this chap-
ter as in effect prior to Nov. 15, 1990, not to abate by reason
of the taking effeet of amendments by Pub.L. 101-549,
except as otherwise provided for, see section 71 1(a) of Pup.L.
101-549, set out as a note under section 7401 of thig title.

§ T477. Enforcement _
' [CAA § 1671 _

The Administrator shall, and a State may, take such
mieasures, inclading isshance of an order, or seeking
irfunctive relief, as necessary to prevent the construc-
tion or modification of 4 major emitting facility which
does not conform to the requirements of this part, or
which is ‘proposed to be constructed in any area
designated pursuant to section 7407(d) of this title as
attainment or unclassifiable and which is not subject
to an implementation plan which meets the require-
ments of this part. '
(Fuly 14, 1955, c. 360, Title I, § 167, as added Aug. 7, 1971,
Pub.L. 05-95, Title I, § 127a), #1 Stat. 740, and amendad
Nov. 15, 1990, Pub.L. 101-549, Title I, § 110(3), Title VII,
§ 708, 104 Stat, 2470, 2684.) '

HISTORICAL AND STATUTORY NOTES

Effective and Applicability Provisions

1890 Acts

Amendment by Pub.L. 101-848 effective Nov. 15 1999,
except ‘as otherwise provided, see section T11(b) of Pub.L.
101-549, set out as a note under section 7401 of this title.

1977 Acts ‘

Section effective Aug. 7, 1977, except ag otherwise express-
ly provided, see section 406(d) of Pub.L. 95-95, set out as a
note under section 7401 of this title, '

Savings Provisions ' .

Suits, actions or proceedings commenced under this chap-
ter as in effect prior to Nov. 15, 1990, not to abate by reason
of the taldng effect of amendments by Pub.L. 101-549,
exeept as otherwise provided for, see section Til{a) of Pub.L.
101-549, set out as a note under section 7401 of thig title,

42§ 7479
CAA §169

§ 7478, TPeriod before plan approval

[CAA § 168]

(a) Existing regulations to remain in effect

Until such time as an applicable implementation
plan is in effect for any area, which plan meets the
requirements of this part to prevent significant deteri-
oration of air quality with respect to any air pollutant,
applicable regulations under this chapter prior to Au-
gust 7, 1977, shall remain in effect to prevent signifi-
cant deterioration of air quality in any such area for
any such pollutant except as otherwise provided in
subsection (b) of this secticn. :

(b) Regulations deemed amended; construction
commenced after June 1, 1975

If any regulation in effect prior to August 7, 1977, to
prevent significant deterioration of air guality would
be inconsistent with the reguirements of section
7472(a), section T473(b) or section 7474(a) of this title,
then such regulations shall be deemed amended so as
to conform with such requirements. In the case of a
facility on which construction was commenced (in ac-
cordance with the definition of “commenced” in sec-.
tion T479(2) of this title) after June 1, 1975, and prior
to August 7, 1977, the review and permitting of such
facility shall be in accordance with the regulations for
the prevention of significant deterioration in effect
prior to August 7, 1977.
(July 14, 1955, c. 360, Title I, § 168, as added Aug. 7, 1877,
Pub.L. 95-85, Title I, § 127(a), 91 Stat. 740, and amended
Nov. 18, 1977, Pub.L. 95-190, § 14(a)52), 81 Stat. 1402,

HISTORICAL AND STATUTORY NOTES
Effective and Applicability Provigions- -
1877 Acts o g
Section effective Aug. 7, 1977, except as otherwise express-
1y provided, see section 406(d) of Pub.L. 95-95, set out a5 a
note under section 7441 of this title. '

§ 7479. Definitions
. [CAA § 169}
For purposes of this part— )

(1) The term “major emitting facility” means any
of the following stationary sources of air poilutants
which emit, or have the potential to emit, one
hundred tons per year or more of any air pollutant
from the following types of stationary sources: fos-
gil-fuel fired steam electric plants of more than two
hundred and fifty million British thermal units per
hour heat input, coal cleaning plants {thermal
dryers), kraft pulp mills, Portland Cement plants,
primary zine smelters, iron and steel mill plants,
primary aluminum ore reduction plants, primary
copper smelters, municipal incinerators capable of
charging more than fifty tons of refuse per day,
hydrofiuoric, sulfuric, and nitric acid plants, petrole-
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um refineries, lime plants, phosphate rock- process-
ing planis, coke oven batteries, suifur recovery
plants, carbon black plants (furnace process), pri-
mary lead smelters, fizel conversion plants, sintering
plants, secondary metal production facilities, chem-
cal process plants, fossil-fuel boilers of more than
two hundred and fifty million British thermal units
per hour heat input, pbetroleum storage and transfer
facilities with a capacity exceeding three hundred
thousand barrels, taconite ore processing facilities,
glass fiber processing plants, charcoa] production
facilities, Such term also includes any other source
with the potential to emit two hundred and fifty
tons per year or more of any air poliutant. This
term shall not include new or modified facilities
which are nonprofit health or education institutions
which have been exempted by the State, '

(2)(A) The term “commenced” ag applied to con-
struction of a major emitting facility means that the
owner or operator has obtained ali necessary pre-
construction approvals or bermits required hy Fed-
eral, State, or loeal ajr poilution emissions and afr
quality laws or regulations and either has (1) begun,
or caused to begin, 4 continyois brogram of physi-
cal on-site construetion of the facility or (ii) entered
into hinding agreements or contractual obligations,
which cannot be eaneeled or medified without sub.
stantial loss to the owner or operator, to undertake
& program of construetion of the facility to be
completed within a reasonable time,

(B) The term “necessary preconstruction approv-
als or permits” means those permits or approvals,
required hy the permitiing authority as a precondi-
tion to undertaking any activity under clauses {i} or
(ii) of subparagraph (A) of this baragraph.

(C) The term “construetion” when uzed in con-
nection with any source op facility, includes the
modification (as defined in section 7411(a) of thig
title) of any source or facility.

(3) The term “best available control technology”
means an emission limitation based on the maxi-
mum degree of reduction of each pollutant subject
to regulation under this chapter emitted from op
which results from any major emitting facility,
which the permitting authority, on a case-hy-case
basis, taking into aceount energy, environmental,
and economic impacts and other costs, determines is
achievable for such facility through application of
production processes and available methods, Sys-
tems, and technigues, including fuel cleaning, clean
fuels, or treatment or innovative fuel combustion
techniques for control of each such pollutant. In no
event shall application of “best available control
technology” result in emissions of any pollutants
which will exceed the emissions allowed by any
applicable standard established pursuant to section

FEDERAL ENV IRONMENTAL LAWS

7411 or 7412 of this title. Emissions from any
source utilizing clean fuels, or any other means, g
comply with this paragraph shall not be allowed to
increase above levels thaf would have been required
under this paragraph as it existed prior to enact-
ment of the Clean Air Aect Amendments of 1990,
(4) The term ‘“bageline concentration” means,
with respect to a pollutant, the ambient concentra-
tion levels which exist at the time of the first
application for a permit in an area subject to thig
part, based on air quality data available in the .
Environmental Protection Agency or a State air
pollution control agency and on such monitoring
data as the permit Aapplicant is required to submit,
Such ambient concentration levels shall take into
account all projected emissions in, or which may
affect, such area from any major emitting facility on
which construction commenced prior to January 6,
1975, but which has not begun operation by the date
of the baseline aj quality eoncentration determina-
tion. Emissions of sulfur oxides and particylate
matter from any major emitting facility on which
construction commenced after January 6, 1975, shall
not be ineluded in the baseline and shall be counted
against the maximum allowable increases in poily-
tant concentrations established under this part.
(July 14, 1955, . 860, Titla I § 169, ag added Aug. 7, 1977,
Pub.L. 95-95, Title I, § 127(a), 91 Qtat, 740, and amended
Nov. 18, 1977, Pub.L. 05190, § 14(2)(543, 91 Stat. 1402; Nov.
15, 1950, Pub.L. 101-549, Title 111, § 805(b), Tile IV,
§ 403(d), 104 Stat, 2583, 2631.)

HISTORICAL AND STATUTORY NOTES

References in Text '

Enactment of the Clean Air Aet Amendments of 1980,
referred to in par. (3), probably means the date of enactment
of such Act, Pub.L. 101-549, 104 Stat. 2399, which was
approved Nov. 15, 1990, :

Effective and Applieability Provisions

1990 Acts _

Amendment by Pub.L. 101-549 effective Nov. 15, 1690,
exeept as otherwise provided, see section 711(h) of Pub.L.
161-549, set ouf ag a note under section 7401 of this title,

1977 Acts

Section effective Aug. 7, 1977, except as otherwise express-
Iy provided, see section 406(d) of Pub.L., 95-95, set ouf ag a
note under section 7403 of this title, : :

Savings Provisions

Suits, actiony or proceedings commenced ander thig chap-
ter as in effect prior to Nov, 15, 1990, not to zbate by reason
of the taking effect of amendments by Pub.L. 101-549,
except as otherwise provided for, see section T11{a} of Pub.L.
101-548, set out as » note under section 7401 of this title.

Stady of Major Emitting Faeilities With Potential of

Emitting 250 Tons Peyr Year
Section 127(b) of Pub.I,. 95-95 provided that within 1 year
after Aug. 7, 1977, the Administrator report to the Congress
——— TR

Complete Annotation Materials, see Tiile. 42 U.5.C.A,
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on the consequences of that portion of the. definition of
“major emitting facility” under this subpart which applies to
facilities with the potential to emit 250 hundred tons per year
oF more,

Subpart TI—Visihility Protection

" HISTORICAL AND STATUTORY NOTES

Codifications .

As originally enacted, subpart II of part C of subchapter 1
of this chapter was added foilowing section 7478 of this title.
Pub.L. 95-190, § 14(a)(58), Nov. 18, 1877, 91 Stat. 1402,

struck onf subpart II and inserted such _stbpart feﬁ@mng
section 7479 of this title.

§ 7491. Vlslblilty protectmn for Federal class I
areas .

- [CAA § 169A]

(a) Impairment of visibility; list of areas; study
and report
(1) Congress. hereb_y declares as a national goal the
prevention of any. future, and the remedying of any
exigting, impairment of visibility in mandatory c¢lass I
Federal areas. which. 1mpazrmer1t results from man-
made air pollution.

(2) Not later than six months after August 7, 19771,
the Secretary of the Interior in consuitation with
other Federal land managers shall review all manda-
tory class I Federal areas and identify those where
vigibility is an important value of the area. From
time to time the Secretary of the Interior may revise
suchi-identifications. - Not later than one year after
August 7, 1977, the Administrator shall, after consul-
tation with the Secretary of the Interior, promulgate a
list of mandatory class I Federal areas in which he
det'ermines visibility is an important value. '

(8) Not later than eighteen months after August 7,
1977, the Administrator shall complete a study and
report to Congress on available methods for imple-

menting the national goal set forth in paragraph (1.
Such report shall include recommendatlons for—

(A) methods for identifving, characterizing, . de-
ter mining, quantifying, and measuring visibﬁity im-
pairment in Federal areas referred to in paragraph
{1), and-

“{B) modeling techniques (or other methods) for
determining the extent to which manmade air pollu-
tion may ressonably be anticipated to cause or
: contmbute to such impairment, and’ '

{C) methods for preventing and reﬁaédyingﬂ such
manmade air pollution and resulting visibility im-
pairment.

Such report shall also identify the classes or catego-

ries of sources and the types of air pollutants which,
alone or in conjunction with other sources or poliu-

42°§ 7491
CAA §1694

tants, may reagonably be anticipated to cause or con-
tribute significantly to impairment of visibility.

(4) Not later than twenty-four months after August
7, 1977, and after notice and public hearing, the
Administrator shall promulgate regulations-to assure
(A) reasenable.progress toward meeting the national
goal specified in paragraph (1), and (B) comphance
with the requn*ements of this section.

(b) Reguiatwns
Regulations under subsectwn {a)(4) of tl'ns section
shall—

(1) prowde guidehnes to the States, taking. into
account . the racommendatlons under . subsection
(a)(3) of this section on ‘appropriate techniques and
methods for implementing this section (as provided
in subparagraphs (A) through (C) of such subsection
(a)3)), and _

(2)-require each apphcable 1mp§ementat10n plan
for a State in which any area listed by the Adminis-

_trator under subsection..(a)2) of this section. is
located (or for a State the emissions from which
may reasonably be anticipated to cause or contrib-
ute to any 1mpa1rment of visibility in any such area)
to contain such emission limits, schedules of compli-
ance and other measures as may be necessary to
make reasonable progress toward meeting the na-
‘tional goal specified in subsection (a) of this section,
ineluding—

(A} except as otherwise provided pursuant to

‘ subsectmn () of this section, a requzrement that
each major stationary source which is in existence

on August 7, 1977, but which has not been in

operation for more than fifteen years as of such

date, and which, as determined by the. State (or

the Administrator in the case of a plan promul-

- gated under section 7410(c) of this title) emits any
air pollutant which may reasonably be antmlpated

to cause or coniribute to any impairment of visi-

bility in any such area, shall procure, install, and

operate, as expeditiously  as practicable (and

maintain thereafter) the best available: retrofit
technology, as determined- by the State (or the

Administrator in the case of a plan promulgated

under section 7410(c) of thig title) for contrelling

emissions from such “source for the purposé of
eliminating or reducing any such impairment, and
{B) a long-term (fen fo fifteen years) strategy
for making reasonable progress toward meeting
the national goal specified in subsection (a) of this
section.
In the case of a fossil-fuel fired generating power-
plant having a total genarating capacity in excess of
750 megawatts, the emission limitations required
under this paragraph shall be determined pursuant
to guidelines; promulgated by the Administrator
under paragraph (1). - .

Complete” Annotation Materials; see Title 42 U.S.C.A.
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{d) Duties of visibility transport commissions
A Visibility Transport Commission—

© (1) shall assess the scientific and techmcal data,
studies, and other eurrently available information,
including studies conducted pursuant to subsection
{2)(1) of this section, pertaining to adverse impacts
on v151b111ty from potential or projected growth in
emissions from sourceg located in the V:sfoﬂzty
Transport Region; -and ‘

(2) shall, within 4 years of ‘establishment, issue a
report to the Administrator recormmending what
measures, if any, should be taken under this chapter
to remedy such adverse impacts, The report re-
quired by this subsection shall address at least the
following meagures: . -

(A) the establishment of clean air comdors, in
which additional restrictions on increases in emis-
sions may be appropriate to protect visibility in
affected class T areas;

(B) the imposition of- the requu'ements of part
D of this subchapter affecting the construction of
new major stationary sources or-majer modifica-
tions to existing sources in such clean air corri-
dors specifically including the alternative siting
analysis provisions of -section 7503(a)5). of this
title; and .

{C) the promulgation of reg“ulatzons under sec-
tion . 7491 of this title to address long range
strategies for addressing regional haze which im-
pairs visibility in affected class I areas.

(e) Duties of Administrator

(1) The Administrator shall, taking into account the
studies pursuant to subgection (a)1) of this section
and the reports pursuant to subseetion (d)2) of this
section and any other relevant information, within
eighteen months of receipt of the report referred to in
subsection ()(2) of this section, carry out the Admin-
istrator’s reguiatory responsibilities under section
7491 of this title, including eriteria for measuring
“reasonabie progress” toward the natlona} goal.

(2) Any regulations promulgated under section
7491 of this title pursmant to this subsection shall
require affected States to revise. within 12 months
their implementation plans under section 7410 of this
title to contain such emission lmits, schedules of
compliance, and other measures as may be necessary
to carry out regulations promulgated pursuant to this
subsection.

(f) Grand Canyon visibility trahsport commission
The Administrator pursuant to subsection {c)(1} of

this section shall, within 12 months, establish 4 visibih-

ty trangport commission for the region affecting the

visibility of the Grand Canyon National Park,

{July 14, 1956, ¢. 360, Title I, § 1698, as added Nov. 15, 1990,

Pub.L. 101-549, Title VIII, § 816, 104 Stat. 2695.)
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180 in original. Words “subsection (b) of this section” probably
should be “paragraph (2)". )
2 S0 in original.  Probably should not be capitalized.

HISTORICAL AND STATUTORY NOTES

References in Text -

The Clean Air Act Amendmehts of 1999, referred to'in
subsec. (b), probably means Pub.L, 101-548, Nov. 15, 1990,
104 Stat. 2399, For complete classification of this Act to the
Code, see Short Title of 1990 Amendments note sef out
under section 7401 of this title and Tables.

The Federal Advisory Committee Act, referred to.in sub-
see. (e)4), is Pub.L. 98-463, Oct, 6, 1972, 86 Stat. 770, as
amended, which is set out in Appendix 2 to Title 5, Govern-
ment Organization and Employees.

Effective and Applicability Provisions
1990 Acts

Section to take effect Nov. 15, 1990, except as otherwise
orovided, see section 711{b) of Pub 1. 101-b49, set out as a
note under section 7401 of thls tltie _

Savings Provisions

Suits, actions or proceedings commenced under this chap—
ter zs in effect prior to Nov. 15, 1990, not to abate by reason
of the taking effect of amendments by Pub.L. 101-549,
except as otherwise provided for, see section 711{a) of Pub.L.
101-548, set out as a note under sectmn ’74(}1 0f thig title,

Part D—PrAN REQUIREMENTS FOR
NONATTAINMENT AREAS

Subpart 1—Nonattainment Areas in General

§ 7501.

Definitions
 [CAA §1T1)
For the purpose of this partw

(1) Reasonable further progress

The term “reasonable further. progress” means
such annual incremental reductions in emissions of
the relevant air pollutant as.are required by this
part or may reasonably be’ reqmred by the Adminig-
trator for the purpose of ensurmg attainment of the
applicable national ambient air quality standard by
the applicable date.

(2) Nonattainment area

The term “nonattainment area” means, for any
air poliuiant, an area which is designated “nonat-
tainment” with respeet to that pollutant within the
meaning of section 7407(d) of this title.

(3) Lowest achievable emission rate
. The term “lowest achievable emission rate”
..means for any source, that rate of emissions which
. reflects—
~ (A} the most strmgent emisgion hmltatmn
which is contained in the implementation plan of

Complete Annotation Materfals, see Title 42 U.5.C.A
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any State for such class or category of source,
unless the owner or operator of the proposed
source demonstrates that such Hmitations are not
achievable, or :
(B) the most stringent emission Hmitation
which is achieved in practice by such class or
category of source, whichever is more stringent.
In no event shall the application of this term permit
& proposed new or modified source to emit any
pollutant in excess of the amount allowable under
applicable new source standards of performance.
(4) Modifications; modified IR
The terms “modifications” and “modified” mean
the same as the term “modification” as used in
section 7411(a)4) of this title, _
tJuly 14, 1955, ¢. 360, Title I, § 171, as added Aug. 7, 1977,
Pub.L. 95-95, Title I, § 129¢h), 91 Stat. 746, and amended
Nov. 15, 1990, Pub.L.. 101-548, Title I, § 102(a}2), 104 Stat,
2412} '

HISTORICAL AND STATUTORY. NOTES

Effective and Applicability Provisions '

1990 Aets : '

Amendment by Pub.L. 101-549 effective Nov. ‘15, 1990,
except as otherwise provided, see section 7T11{b) of Pub.L.
101-549, set out as a note nnder section 7401 of this title.

1977 Acts -

Section effective Aug. 7, 1977, except as otherwise express-
ly provided, see section 406{d) of Pub.L. 85-96, set out as a
note under section 7401 of this title,

Savings Provisions

Suits, actions or proceedings commeneed under this chap-
ter as in effect prior to Nov. 15, 1990, not to abate by reason
of the taking effect of amendments by Pub.L. 101-549,
except &8 otherwise provided for, see section 711(a) of Pub.L.
101-549, set out as a note under section 7401 of this tifle.

§ 7502. Nonattainment plan provisions in gen-
eral o

[CAA § 172]

(a) Classifications and attainment dates
(1) Classifications -
(A) On or after the date the Administrator pro-
- mulgates the désignation of an ares as a nonatiain-
- ment area pursuant to section 7407(d) of this title
with respect to any national ambient air quality
standard (or any revised standard, including a revi-
sion of any standard in’ effect on November 15,
1990), the Administrator may classify the area for
the purpose of applying an attainment date pursu-
ant to paragraph {2), and for other purpcses. In
determining the appropriate classifieation, .if any,
for a nonattainment area, the Administrator may
congider such factors as the severity of nonattain-
ment in such area and the availability and feasibility
of the pollution control measures that the Adminis-

42 § 7502
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trator helieves may be necessary to provide for
attainmerit of such standard in such area.

(B) The Administrator shali publish a notiee in
the Federal Register announcing each classification
under subparagraph (A), except the Administrator
shall provide an opportunity for at least 30 days for
written comment. Such classification shall not be
subject to the provisions of sections 553 through 557
of Title 5 (concerning notice and comment} and shall
not be subject to judicial review until the Adminis-
trator takes final action under subsection (k) or (1)
of section 7410 of this title (concerning action on
plan submissions) or section 7509 of this title {con-
cerning sanctions) with respect to any plan submis-
siong required by virtue of such clagsification,

(C) This paragraph shall not apply with respect
to nonattainment areas for which classifications are
specifically provided under other provisions of this
part.

(2). Attainment dates for nbnattainment areas

(A) The attainment date for an area designated
nonattainment with respect te a national primary
ambient air quality standard shali be the date by

- which attasinment can be achieved as expeditionsly

as practicable, lnit no later than 5 years from the
date such area was designated nonattainment under
section 7407(d) of this title, except that the Adminis-
trator may extend the attainment date to the extent

“the Administrator determines appropriate, for a

period no greater than 10 years from the date of
designation as nonattainment, considering the se-

“verity of nonattainment and the availability and

feasibility of pollution control measures.

(B} The attainment date for an ares designated
nonattainment with respect to a secondary national
ambient air quality standard shall be the date hy
which attainment can be achieved as expeditiously
ag practicable after the date such area was desig-
natéed nonattainment under section 7407(d) of this
title. '

“(C) Upon application by any State, the Adminis-
trator may extend for 1 additional year (hereinafter
referred to as the “Extension Year”) the attainment
date determined by the Administrator under sub-
paragraph (A) or (B} ife _ ,

(i) the State has complied with all require-
ments and commitments pertaining to the area in
the applicable implementation plan, and

{ii) in accordance with guidance published by
the Administrator, no more than a minimal num-
ber of exceedances of the relevant national am-
bient air quality staridard has oceurred in the

-area in the year preceding the Extension Year.

Complete Annotation Materfals, see Title 42 U.S.C.A.
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No more than 2 one-year extensions may be issued
under this subparagraph for a single nonattainment
area. .
(D) This paragraph shall not apply with Aespec,t
to nonattainment areas for which attainment dates
are specifically provided under other provisions of
this part.
(b) Schedule for plan submissions

At the time the Administrator promuigates the
designation of an area as nonattainment with respect
to & national ambient air quality standard under sec-
tion 7407(d) of this title, the Administrator shall estab-
lish & schedule according to which the State containing
such area shall submit a plan or plan revision (includ-
ing the plan-items) meeting the applicable require-
ments of subsection (¢) of this section and section
7410(3)(2) of this title. Such schedule shall at s
minimum, include a date or dates, extending no later
than 3 years from the date of the nonattainment
designation for the submission of a plan or plan
revision (including the plan items) meeting the appli-
cable requirements of subsection (¢) of this section
and section T410{a)(2) of this title, .

(c) Nonattamment plan provasmns .

The plan provisions (including plan items) requzred
to be submitted under this part shall comply with each
of the following: .

(1) In general

Such plan provisions shaEI prewde for the 1mp1e~
mentation of all reasonably available eontrol mea-
sures as expeditleusly a8 practicable {mcludmg such
reductions in emissions from existing sources in the
area as may be obtained through the adoption, at a
minimum, of reasonably available control technoio-
gy’ and shall provide for attainment of the national
primary ambient air quality standards.

(2) RFP
~ Such plan provisions shall require reagonable fur-
ther progress.

(3) Inventory

Such plan provisions shall include a comprehen-
sive, aceurate, current inventory of actual emissions
from all sources of the relevant pollutant or pollu-
tants in such area, including such periodic revisions
as the Admlmstrator may determine necessary to
assure that the requirements of this part are met.

(4) Identification and quantification

Such plan provisions shall expressly identify and
quantify the emissions, if any, of any such pollutant
or pollutants which will be allowed, in accordance
with section 7503(a}(1}(B} of this title, from the
construction and operation of major new or modified

FEDERAL ENVIRONMENTAL LAWS

stationary sources in each such area. The plan
shall demonstrate to the satisfaction of the Adminis-
- trator that the emissions quastified for this purpose
will be consistent with the achievement of reason-
able further progress and will not interfere with
attainment of the applicable national ambient air
quality standard by the applzcabie a’stamment date

(5) Permlts for new and modzfxed major statmn-
ary sources

Such plan provisions shall requlre permxts for the

construction and operation of new or medified major

stationary sources anywhere in the nonattainment

~area, in accordance with section 7503 of this title.

_ (8) Other measures ‘
. Such plan provisions shall include enforceable
emission limitations, and such other control mea-
sures, means or techniques (including econcmic in-
centives such as fees, marketable permits, and aue-
tions-of emission rights), as well as schedules and
timetables for compliance, as may be necessary or
appropriate to provide for attainment of such stan-

. dard in such area by the applicable attainment date
specified in this part. -

N Compliance with section 7410(&)(2)
Such plan provisions shall also meet the applica-
. ble provisions of section 7410(&)(2) of this title.

(8) Equivalent techmques

Upon application by any State, thé Administrator
may allow the use of equivalent modeling, emission
inventory, and planning. procedures, unless the Ad-
ministrator determines that the proposed tech-
nigues are, in the aggregate, less effective than the
methods Specmed by the Admlmstrator

)] Contmgency measures _

Such plan shall provide for the implementation of
specific measures to Be undertaken if the area fails
to make reasonable further progress, or to attain
the national primary ambient air quality standard
by the attainment. date. apphcable under this part.
Such measures shall be included in the pian ravision
as contingency measures to take effect in any such
case without further action by the State or the
Admmlstrator -

{d) Plan revisions reqmred in response to fmdmg
of plan inadequacy .

Any plan revision for a nonattamment area which is
required to be submitted in response to a finding by
the' Administrator pursuasnt to section 7410(kX5) of
this title (relating to calls for plan revisionz) must
correct the plan deficiency (or deficlencies) specified
by the Administrator and meet all other applicable
plan requiréments of section 7410 of this title and this

Complete Annotation Materials, see Tile 42 U.S5.C.A.
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part. The Administrator may reasonably adjust the
dates otherwise applicable under such requirements to
cuch revision (except for attaimment dates that have
not yet elapsed), to the extent necessary to achieve a
consistent application of such requirements. In order
to facilitate submittal by the States of adequate and
approvable plans consistent with the applicable re-
guirements of this chapter, the Administrator shall, as
appropriate and from time fo time, issue written
guidelines, interpretations, and information to the
States which shall be available to the public, taking
into consideration any such guidelines, interprefations,
or information provided before November 15, 1990

(e} Future modification of standard

If the Administrator relaxes a national primary

ambient air quality standard after November 15, 1990,
the Administrator shall, within 12 months after the
relaxation, promulgate requirements applicable to all
areas which have not attained that standard as of the
date of such relaxation. Such requirements shall pro-
vide for controls which are not less stringent than the
controls applicable to areas designated nonattainment
hefore such relaxation.
(July 14, 1955, c. 360, Title 1, § 172, as added Aug. 7, 1977,
Pub.L. 95-95, Title I, § 120(b), 91 Stat, 746, and amended
Nov. 16, 1977, Pub.L. 85-190, § 14(a}(55), (66), 91 Stat, 1402;
Nov. 15, 1990, Pub L. 101-549, Title I, § 102(b), 104 Btat.
2412

HISTORICAL AND STATUTORY NOTES
Effective and Applieabiiity Provisions
1990 Acts

Amendment by Pub.L. 101-549 offective Nov. 15, 1860,
except as otherwise provided, see section 711(h) of Pub.L.
101-549, set out as a note under section 7401 of this title.

1977 Acts

- Section effective Aug. 7, 1977, except as otherwise express-
ly provided, see section 406(d) of Pub.L. 95-95, set out as a
note under section 7401 of this title,

Savings Provisions

Suits, actions or proceedings commenced under this chap-
ter as in effect prior to Nov. 15, 1890, not to abate by reason
of the taking effect of amendmenis by PubL. 101-549,
except as otherwise provided for, see section 71i{s) of Pub.L.
101-549, set out as & note under section 7401 of this title.

Nonatlainment Areas

Section 129(a) of Pub.L. 85-95, as amended Pub.L, 95-190,
§ 14(0)(2), (3), Nov. 16, 1977, 81 Stat. 1404, provided that:

“(1} Before July 1, 1979, the interpretative regulation of
the Administrator of the Envirenmental Protection Agency
published in 41 Federal Register 55524-30, December 21,
1976, as may be modified by rule of the Administrator, ghall
apply except that the baseline to be used for determination of
appropriate emission offsets under such regulation shall be
the applicable implementation plan of the State in effect at
the time of application for a permit by a proposed major

42 § 7502
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stationary source (within the meaning of section 302 of the
(lean Air Act) [section 7602 of thig title].

“(2) Before July 1, 1979, the requirements of the regula-
tion referred to in paragraph (1) shall be waived by the
Administrator with respeet fo any pollutant if he determines
that the State has—

“(A} an inventory of emissions of the applicable pollu-
tant for each nonattainment ares (as defined in section 171
of the Clean Air Act) [section 7501 of this title] that
identifies the type, guantity, and source of such poliutant
50 as to provide information sufficlent to demonstraie that
the requirements of subparagraph (C) are being met;

“(B} an enforceable permit program which-—

“(f) requires new or modified major stationary
sources to meet emission limitations at least as stringent
as required under the permit requirements referred to
in paragraphs (2) and (3) of section 173 of the Clean Air
Act [section T503 of this title] (relating to lowest achiev-
ahle emission rate and compliance by other sources) and
which assures compliance with the annual reduetion
requirements of subparagraph (C); and

“(ii) requires existing sources to achieve such redue-
fion in emissions in the area as may be obtained through
the adoption, at a minimum of reascnably available
contral technology, and
“(C) a program which requires reductions in total allow-

able emissions in the area prior to July I, 1979, so as to

provide for the same level of emission reduction as would
result from the application of the regulation referred to in

paragraph {1}

The Administrator shall terminate such waiver if in his
judgment the reduction in emissions actually being attained
is lass than the reduciion on which the waiver was condi-
tioned pursuant to subparagraph (C), or if the Administrator
deterraines that the State is no longer in compliance with any
requirement of this paragraph. Upon application by the
State, the Administrator may reinstate a waiver terminated
under the preceding sentence If he is satisfied that such
State is in compliance with all requirements of this subsec-
tion.

“(3) Operating permits may be issued to those applicants
who were properly granted construction permits, in accor-
dance with the law and applicable regulations in effect at the
time granted, for construction of a new or modified source in
aress exceeding national primary air quality standards on or
before the date of the enactment of this Act [Aug. 7, 18771 if
such construction permits were granted prior to the date of
the enactment of this Act and the person issued any such
permit is able to demonstrate that the emissions from the
source will be within the Emitations set forth in such con-
struction permit.”

State Implementation Plan Revision

Yection 129} of Pub.l.. 95-05, as amended Pub.L. 85190,
§ 14(b)4), Nov. 16, 1977, 91 Stat. 1405, provided that: “Not-
withstanding the requirements of section 406(d¥2} [set out as
an Effective and Applicahility Provisions of 1§77 Amend-
ments note under section 7401 of this title] (relating to date
required for submisgion of certain implementation plan revi-
sions), for purposes of section 110a)2) of the Clean Air Act
Isection 7410(a)(2) of this title] each State in which there is
any nonattainment ares (ag defined in part D of Title I of the
Clean Air Act) [this part] shall adopt and submit an imple-

Complete Annotation Materlals, see Title 42 U.S.CA
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mentation plan revision which meets the requirementy of
section 110¢a)(2)(T) [section 7410(a)2)(I) of this title] and part
D-of Title I of the Clean Air Act {this part] not later than
January 1, 1979. In the case of any State for which a plan
revigion adopted and submitted before such date hag made
the demonstration required under section 172(a)(2) of the
Clean Air Act [subsec. (a)(@) of this section] {respecting
Impossibility of attainment before 1988}, such State shall
adopt and submit to the Administrator a plan revision before
July 1, 1982, which meets the requirements ‘of section 172(b)
and {e} of such Act [subsecs. (b) and {e) of this section].”

§ 7503. Permit fequirements

[CAA § 173]

(a) In general

The permit program required by section T502(b)(8)
of this title shall provide that permits to construet and
operate may be issued if—

(1) in accordance with regulations issued by the
Administrator for the determination of baseline
emissions in a manner consistent with the assump-
tions underlying the applicable implementation plan
approved under section 7410 of this title and this

- part, the permitting agency determines that—-

(A) by the time the source is to commence
operation, sufficient offsetting emissions reduc.
tions have been obtained, such that total allow-
able emissions from existing sources in the re-
gion, from new or modified sources which are not
major emitting facilities, and from the proposed
source will be sufficiently less than total emis-
sions from existing sources (as determined in
accordance with the regulations under this para-
graph) prier to the application for such permit to
‘construct or modify so as to represent (when
considered together with the plan provisions re-
quired under section 7502 of this title) reasonable
further progress (as defined in secton 7501 of
this title); or :

(B) in the case of a new or modified- major
stationary source which is located in a zone (with-
in the nenattaimment area) identified by the Ad-
ministrator, in consultation with the Secretary of
Housing and Urban Development, as a zone to
which economic development should be targeted,
that emissions of such pollutant resulting from
the proposed new or modified major stationary
source will not cause or contribute to emissions
levels which exceed the allowance permitted for
such pollutant. for such area from new. or modified
major stationary sources under section 7502{c) of
this title; o :

(2) the proposed source is required to comply
with the lowest achievable emission rate;

(3) the owner or operator of the proposed new or
modified source has demonstrated that all major
stationary sourees owned or operated by such per-

FEDERAL ENVIRONMENTAL LAWS

son (or by any entity controlling, controlled by, or
under. common control with such berson) in such
State are subject to emission limitations and are in
compliance, or on'a schedule for compliance, with al]
applicable emission limitations and standards under
this chapter; and ! :

(4) the Administrator has not determined that
the applicable implementation plan is not being
adequately implemented for the nonattainment area
in which the proposed source is to be constructed or.
modified in accordance with the requirements of
this part; and : C-

(5) an analysis of alternative sites, sizes, produe-
tion processes, and environmental control tech-
niques for such proposed source demonstrates that
benefits of the proposed source significantly out-
weigh the environmental and social costs imposed ag
a result of its location, construetion, or modification.

Any emission reductions required as a precondition of
the issuance of a permit under paragraph (1) shall be
federally enforceable before such rermit may be ig.
sued. . . :

(b) Prohibition on use of old growth allowances

Any growth allowance included in an applicable
implementation plan to meet the requirements of sec-
tion 7502(b)(5) of this title (as in effect inmediately
before November 15, 1990) shall not be valid for use in
any area that received or receives a notice under
section 7410(a)2)(H)(i) of this title (as in effect imme-
diately before November 15, 1990) or under section
7410(k}(1) of this title that its applicable implementa-
tion plan containing such allowance is substantially
inadeguate. ‘

{c) Offsets

(1) The owner or operator of a new or modified
major stationary source may comply with any offset
requirement in effect under this part for increased
emissions of any air pollutant only by obtaining emis-
sion reductions of such air poliutant from the same
source or other sources in the same nonattainment
area, except that the State may ailow the owner or
operator of a source to obtain such emission reduc-
tions in another nonattainment ares if {A) the other
area has an equal or higher nonattainment classifica~
tion than the area in which the source is located and
{B) emissions from such other area contribute to a
violation of the national ambient air quality standard
in the nonattainment area in which the source s
located, Such emission reductions shal] be, by the
time a new or modified source commences operation,
in effect and enforceable and shall assure that the
total tonnage of increased emissions of the air poliu-
tant from the new or modified source shall he offset
by.an equal or greater reduction, as applicable, in the

Complate Annotation Materials, see Tile 42 U.5.CA
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actual emissions of such air pollutant from the same
or other sources in the area,

(2) Emission reductions otherwise required by this
chapter shall not be creditable ag emigsions reductions
for purposes of any such offset requirement. Inciden-
tal emission reductions which are not otherwise re-
quired by this chapter shall be creditable as emission
reductions for such purposes if such emission reduc-
tions meet the requirements of paragraph {(1).

{d) Control technology information

The State shall provide that control technology
information from permits issued under this section
will be promptly submitted to the Administrator for
purposes of making such information available
through the RACT/BACT/LAER clearinghouse to
other Staies and fo the general public.

{e) Rocket engines or motors

The permitting authority of a State shall allow a
source to offset by altérnative or innovative means
emission inereases from rocket engine and motor fir-
ing, and cleaning related to such firing, at an existing
or modified major source that tests rocket engines or
motors under the following conditions:

(1) Any modification proposed is solely for the
purpose of expanding the testing of rocket engines
or motors at an existing source that is permitted to

* test such engines on November 15, 1990.

(2) The source demonstrates to the satisfaction of
the permitting authority of the State that it has
used all reasonable means to obtain and utilize
offsets, as determined on an annual basis, for the
emissions increases beyond allowable levels, that all
available offsets are being used, and that sufficient
offsets are not available to the source.

(3) The source hag obtained a written finding
from the Department of Defense, Department of
Transportation, National Aeronautics and Space
Administration or other appropriate Federal agen-
ey, that the testing of rocket motors or engines at
the facility is required for & program essential to
the national security.

- (4) The source will comply with an salternative
measire, imposed by the permitting authority, de-
sipned to offeet any emission increases beyond per-
mitted levels not directly offset by the source. In
Heu of imposing any alternative offset measures, the
permitting authority may impose an emissions fee
to be paid to such authority of a State which shail
be an amount no greater than 1.5 times the average
cost of stationary source control measures adopted
in that area during the previcus 3 years. . The
permitting authority shall utilize the fees in a man-

42 § 7563
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ner that maximizes the emissions reductions in that

area.
{(July 14, 1955, c. 860, Title I, § 173, as added Aug 7, 1977,
Pub.. 95-95, Title I, § 129(b), 91 Stat. 748, and amended
Nov, 16, 1977, Pub.L. 95-190, § 14(a)(BT), (68}, 91 Stat. 1403;
Nov. 15, 1990, Pub.L, 101—549 Title I, § 102{c), 104 Stat.
24153

180 in original. The word “and” probably should not appear.

HISTORICAL AND STATUTORY NOTES

References in Text

Section 7502(h) of this title, referred to in gubsec. (a), was
amended generally by Pub.L. 101-549, Title I, § 102(h), Nov.
15, 1990, 104 Stat. 2412, and, as so amended, does not contain
apar. (6). See section 7502(c}(5) of this fitle.

Effective and Applicability Provisions
1940 Acts

Amendment by Pub.L. 101-549 effective Nov. 15, 1880,
except as otherwise provided, see section 711() of Pub.L.

- 101-549, set ot as & note under section 7401 of thiz title.

1977 Acts

Section effective Aug. 7, 1977, except as otherwise express-
ly provided, see section 406(d) of Pub.L. 95-85, set out as a
note under section 7401 of this title.

Savings Provisions

Buits, actions or proceedmgs commenced under this chap-
ter as in effect prior to Nov. 15, 1990, not to abate by reason
of the taking effect of amendments by Pub.L. 101-549,
except as dtherwise provided for, see section 711(a) of Pub.L,
161549, set out as a note under section T401 of this title.

Failure to Attain National Primary Ambient Air Quality
Standards Under the Clean Air Aet

Pub.L. 100202, § 101(f), {Title I}, Dec. 22, 1987, 101 Stat.
1329-199, provided that: “No restriction or prohibition on
congtruction, permitting, or funding under sections
1104a)(2Y(Y) [section 7410{a)(@)(T) of this title], 173(¢) {par. (4)
of this section], 176(a) Iformer section 7506(a) of this title],
176(b) [former saction 7506(b) of this fitle], or 316 [section
7616 of this title] of the Clean Air Act shail be imposed or
take effect during the period prior to Augnst 31, 1988, by
reason of (1) the failure of any nonattaimment area to attain
the national primary ambient air quality standard under the
Clean Air Act {this chapter] for photochemical oxidants
(ozone) or carbon monoxide {or both) by December 31, 1987,
(2) the faflure of any State to adopt and submit to the
Administrator of the Environmental Protection Agency an
implementation plan that meets the requirements of part D
of Title I of such Act [this part] and provides for attainment
of such standards by December 31, 1887, (3) the failure of
any State or designated local government to implement the
applicable implementation plan, or (4) any combination of the
foregoing. During such period and consistent with the pre-
ceding senfence, the {ssuance of a permit (neluding required
offsets) under section 178 of such Act [this section] for the
construction or modification of a source in a nonattainment
area shall not be denied solely or partially by reason of the
reference contained in section 371{} of such Act [section
To01(1) of this tifle] to the applicable date established in
section 172(a} [section 7502(a) of this titie]. This subseetion
[probably means the first 3 sentences of this note] shall not

Complete Annotation Materiais, ses Tile 42 L.5.C.A
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appiy to any restriction or prohibition in effect under sections
1a)2N D), 173(4), 176(a), 176(b), or 316 of such Act prior to
the enactment of thiz section [Dec. 22, 1987, Prior to
August 31, 1988, the Administrator of the. Environmental
Protection Agency shall evaluate air quality data and make
determinations with respect to which areas throughout the
nstion have attained, or failed to attain, either or both of the
national primary amblent air quality standards referred to in
subsection {a) [probably means the first 3 sentences of this
note] and shall take appropriate steps to, designate those
aress failing te attain either or both of such standards as
nonattainment areas within the meamng of part D of Title I
of the Clean Air Act” :

§ 7504.

Planmng procedures
fCAA §_ 174]

(a) In general

. For any ozone, carbon. menoxide,. or PM-10 nonat-
tainment area, the State containing such area and
elected. officials of affected local governments shall,
before the date required for submittal of the inventory
described under sections 7511a(a)(1) and 7512a(a)1) of
this title, jointly review and update as necessary the
pianning procedures adopted pursuant to this sobsee-
tion as in effect immediately before November 15,
1990, or develop new planning procedures pursnant to
this subsection, as appropriate. In preparing such
procedures the State and local elected officials shall
determine which elements of a revised implementation
plan will be developed, adopted, and implernented
(through means including enforcement} by the State
and which by local governments.or regional agencies,
or any combination of local governments, regional
agencies, or the State. The implementation plan re-
quired by this part shall be prepared by an organiza-
tion certified by the State, in consultation with elected
officials of local governments and in accordance with
the determination under the second sentence of this
subsection. Such organization shall include elected
officials of loeal governments in the affected area, and
representatives of the State air quality planning agen-
¢y, the State transportation planning agency, the met-
ropolitan planning organization designated to conduct
the continuing, cooperative and comprehensive trans-
portation planning process for the area under section
134 of Title 23, the organization responsible for the air
quality maintenance planning process under regula-
tions implementing this chapter, and any other organi-
zation with responsibiliies for developing, submitting,
or implementing the plan required by this part. Such
organization may be one that camed out these fune-
tions before November 15, 1990. '

(b) Coordination

The preparation of implementation plan provisions
and subsequent plan revisions under the continuing
transportation-air quality planning process deseribed

in section 7408(e) of this title shall be coordinated with -
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the continuing, cooperative and eomprehensive trans-
portation planning process required under section 134
of Title 28, and such planning processes shall take into
account the requirements of this part.

(¢) Joint planning

In the case of a nonattainment area that is included
within more than one State, the affected States may
jointly, through interstate compact or otherwise, un-
dertake and implement all or part of the planning
procedures described in this section,
(July 14, 1955, c. 860, Title L, § 174, as added Aug. 7, 19717,
Pub.L. 95-05, Title I, § 129(h), 91 Stat. 748, and amended
Nov, 15, 1890, PubL 101-549, Title 1, § 102(d), 104 Stat.
24173

HISTORICAL AND STATUTORY NOTES -
Effective and Applicability Provisions
1990 Acts

Amendment by Pub.L. 101-549 effective Nov, 15, 1990,
except as otherwise provided, see section 7il(h) of Fub.L.
101-549, set out as a note under section 7401 of this title.

. 1977 Acts
Seetion effective Aug. 7, 1977, except as otherwise express-

iy provided, see section 406{d) of Pub.L. 95-95, set out as-a
note under section 7401 of this title. | .

Savings Provisions

Quits, actions or proceedings commenced under this ehap-
ter agin effect prior to Nov. 15, 1990, not to abate by reason
of the taking effect of smendments by Pub.L. 101-549,
except as otherwise provided for, see section 71 1{a) of Pub.L.
101-549, set oub as a note under section 7401 of this tztle

§ 7505. Environmental Protection Agency
grants _
“[CAA § 175]

(a) Plan revision development costs

. The Administrator shall make grants to any organi-
zation' of local elected officials with transportation or
air quality maintenance planning responsibilities rec-
ognized by the State under section 7504(a) of this title
for payment of the reasonable costs of developmg 2
plan revision under this part.

(B) Uses of grant funds

The amount granted to any organization under sub-
section (a) of this section shall be 100 percent of any
additional costs of developing a plan revision under
this part for the first two fiscal years following reeeipt
of the grant under thig paragraph, and shail supple-
ment any funds available under Federal law to such
organization for transportation or air guality mainte-
nance planning. Grants under this section shall not
be used for eonstruction.
¢July 14, 1955, c. 260, Title 1, § 175, as added Aug. 7, 1977
Pub.L. 95-95, Title I, § 129(b), 91 Stat 749.)

Complete Annotation Materials, see Title 42 U.S.C.A
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State in accordance with table 1 of subsection (a) of

this section to z higher classification. The Adminis-

trator shall publish a notice in the Federal Register

of any such request and of action by the Adminis-
© trator granting the request.

{(4) Failure of Severe Areas to attain standard

(A) If any Severe Area fails to achieve the na-
tional primary ambient air quality standard for
ozone by the applicable attainment date (including
any extension thereof), the fee provisions under
section 7511d- of this title shall apply within the
area, the percent reduction requirements of section
7511a(e)2)(B) and (C) of this title {(relating to rea-
sonable further progress demonstration and NQ,
control) shall continue to apply to the area, and the
State shall demonstrate that such percent reduction
has been achieved in each 3-year interval after such
failure until the standard is attained. Any failure to
make such a demonstration shail be stbject to the
sanctions provided under this part. . :

(B} In addition to the requirements of subpara-
graph (A), if the ozone design value for a Severe
Area referred to in subparagraph (A) is above 0.140
ppm for the year of the applicable attainment date,
‘or if the area has failed to achieve its most recent
milestone under section 7511a(g) of this title, the

new source review requirements applicable under.

this subpart in Extreme Areas shall apply in the
arez and the term! “major source” and “major
stationary source” shall have the same meaning as
In Exiréme Areas.

(C) In addition to the requirements of subpara-
graph (A} for those areas referred to in subpara-
graph (A) and not covered by subparagraph (B), the
provisions referred to in subparagraph (B) shall
-apply after 3 years from the applicable attainment
date unless the area has attained the standard by
the end of such 8-year period.

(D) If, after November 15, 1990, the Administra-
tor modifies the method of determining compliance
with the national primary ambient air quality stan-
dard, a design value or other indicator eomparable
to 0.140 in terms of its relationship to the standard
shall be used in lieu of 0.140 for purposes of apply-
ing the provisions of subparagraphs (B) and ().
{e) References to terms

(1) Any reference in this subpart to a “Marginal
Area”, s “Moderate Area”, a “Serious Area”, a “Se-
vere Area”, or an “Extreme Area” shall be considered
4 reference to a Marginal Area, a Moderate Area, a
Serious Area, a Severe Area, or an Extreme Ares as
respectively classified under this section.

(2) Any reference in this subpart to “next higher
classification” or comparable terms shall be consid-
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ered a reference 1o the classification velated to the
next higher set of design values in tahle 1.
{(July 14, 1955, e: 860, Title I, § 181, as added Nov. 15, 1990,
Pub.L. 101-549, Title I, § 103, 104 Stat, 2423 ‘

180 in original. Probably should be “terms”,

HISTORICAL AND STATUTORY NOTES
Effective and Applicability Provisions
199G Acts ‘
Section effective Nov. 15, 1890, except as otherwise provid-
ed, see section T11(b) of Pub.L. 101-549, set out as a note
under section 7401 of this title. . _

Savings Provisions _

. Suits, actions or proceedings ésminenced nnder this chap-
ter as in effect prior to Nov. 15, 1990, not 1o abate by reason
of the tsking effect of amendments by Pub.L. 101-549,
except as otherwise provided for, see section 711¢a) of Pub.L.
101-549, set out as a note under section. 7401 of this. title.

Exemptions for Stripper Wells

Section 819 of Pub.L. 101-549 provided that: “Neotwith-
standing any other provision of law, the amendments {0 the
Clean Ajr Act [this chapter] made by section 108 of the Clean
Air Act Amendments of 1990 [enacting sections 7511 to 7511f
of this title] (relating to additional provisions for ozone
nonattainment areas), by section 104 of such amendments
[enacting sections 75612 and 7512a of this title] (relating to
additional provisions for earbon monoxide ronattainment ar-
eas), by section 105 of such amendments {enacting sections
7513 to T513b of this title and amending section 7476 of this.
title] (relating to additional provisions for PM-10 nonatiain-
ment areas), and by section 106 of such amendments [enact-
ing sections 7514 and 7514a of this title] (relating to addition-
&l provigions for areas designated as ronattainment for sulfur
oxides, nitrogen dioxide, and lead) shall not apply with
respect to the production of and equipment used in the
exploration, production, development, storage or processing
of—

“(1) oil from a stripper well property, within the meaning -
of the June 1979 energy regulations (within the mesning of
section 4996(b)(7) of the Internai Revenue Code of 1986 [26
USB.CA § 4996(b)(7)], as in effect before the repeal of such
section); and

“(2) stripper well natural gas, as defined in section 108(
of the Natural Gas Policy Act of 1978 (15 U.S.C. 3518y
[section 3318(b) of Title 15, Comrnerce and Tradel.[,]
except to the extent that provisions of such amendments
cover areas designated as Serious pursuant to part D of title
I of the Clean Air Act [this part] and having a population of
350,000 or mere, or areas designated as Severe or Extreme
pursuant to such part D)

§ 7511a.

Plan submissions and requirements

[CAA § 182]

{a) Marginal Areas

Bach State in which all or part of a Marginal Area
is located shall, with respect fo the Marginal Area (or
portion thereof, to the extent specified in this subsec-
tion), submit to the Administrator the State imple-
mentation plan revisions (including the plan items)

Complete Annotation Materlals, see Title 42 U.5.C.A.
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deseribed under this subsection exeept to the extent
the State has made such subrmsszons as of November
15, 1890, T

- (1) Inventory

" Within 2 years after Novernber 15, 1990, the
State shall submiit a compr eherisive, accurate, eur-
rent mventory of actual emissions from all sourees,
as deseribed in section 7502(c}8) of this title, in

accordance with gmdance provided by the Adminis-
'trator

(2) Correctlens to the State 1mp1ementat10n plan

Within the periods preseribed in this paragraph,

' the State shall submit a revision to the State unple-

mentation plan that meets ‘the following requlre—
mcnts-m N

(A) Reasonahiy available control technolﬂgy
correctacns

For’ any Margmal Area (or within the Adminis-
trator’s discretion, portion thereof) the State shall
subimit, within 6 months. of the date of classifica-
tion inder section 7511(3) of this title, a revision
that includes such provisions to correct require-
ments in (or add requirements to) the plan con-
cerning reasonably available control technology
as. were reqmreci under section’ 7502(b) of this
title (as in effect 1mmed1ately before November
15, 1990), as interpreted in guidance issued by the
Admmxstrator under section 7408 of this title
before November 15, 1990 .

(B} Savings clause for' vehlcle mspectmn and
mamtenance '

(D For any Margmal Area (oz' w1thm the Ad-
ministrator’s diseretion, portion. thereof), the plan
for which aiready meludee or was. requ:lreci by
section 7502(b)(11)(B) . of thls title (as in effect
immediately before November 15, 1890) to have
included, a specﬁ:’m schedule for Implementamon

~ of a vehicle emission control inspection and main-
. tenanee program, the State shal submit, immedi-
ately. after November 15, 1990, a revision that
includes any provisions necessary to.provide for a
. vehicle inspection and maintenance program of no
less strmgency than that of either the program
defined in House ReporL Numbered 95-294, 95th
Congress st Session, 281-291 (1977) 48 mter—
~ preted in guidance of the Administrator, issued
purstant to section 7502(b)(11)(B) of this title (as
in efféct immediately before November 15, 1990)
or the program already included m the pian
whichever is more stringerit.

(ii) Within 12 months after November 15,

-~ 1990, the Administrator shali review, revize, up-
_ date; and republish in the Federal Register the

CAA §182

guidance for the States for motor vehicle inspec-
tion and maintenance programs required by this
chapter, taking into consideration the Administra-
" tor's investigations and audits of such program,
The guidance shall, at a minimum, cover the
frequency of inspections, the types of vehicles to
 be inspected (which shall include leased vehicles
that are registered in the nonattamment areay,
vehicle maintenance by owners and operators,
andits by the State, the test method and mea-
sures, including whether centralized or decentral-
ized, inspection methods and procedures; quality
of inspectibii, components covered, assurance that
"~ a vehicle subject to a recali notice from a manu-
facturer has complied with that notice, and effec-
tive implementation and enforcement, including
enguring ‘that any retesting of a vehiele after a
failure shail include proof of corrective action and
providing for denial of vehicle registration in the
case of tampering or mlsfuelzng The guidancs
which shall be incorporated in the applicable

Btate implementation plans by the States shall

- provide the States with continued reascnabie flex-
ibility. to fashion effective, reasonable, and fair

~programs for the affected consumer.  No later
than 2 years after the Administrator promulgates

--regulations under section: T621(m}8) of this title

c{relating - to emission control diagnosties), the
State shall submit a revisien {o such program to
meet any requirements that the Administrator
may prescribe under that eectmn

(C) Permit programs

- . Within 2 years aftel N ovembez 1:) 1990 the
State ghall submit a rewsmn that mc]udee each of

o the foilcwmg

{i) Prowsmns to’ requlre permlts in agcor-
dance with sections 7602(c)(5) and 7508 of this
title, for the constriction and operation of each
new or modified major stationary séurce (with
réspect to ozone) to ‘be located in the area:

(i) Provisions to correct requlrements in (or

" add requireménts to) the plan concerning per-

" init programs as ‘Wwere required under section

T T502(b)6) of this title (as in effect immediately

“before November 5, 1990), as interpreted in

“regulations of the Admmlsi:rator promu}gated
as of November 15, 1990, R

(3) Periodic inventory
(A} General reguirement

No later thanithe end of:each 3-year permd

- after subinission of the inventory under para-

graph (1} untilr the area is redesignated o attain-

c~ment, the State:zghall-submit a revised inventory

meeting the reqmrement’s of subsectmn (a1 of
this section. _‘

Complete Annotation Materials, see Title 42 .U.5.C.A;
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(B) Emissions statements

(i) Within 2 years after November 15, 1990,
the State shall submit a revision to the State
implementation plan to require that the owner or
operator of each stationary source of oxides of

. nitrogen or volatile organic compounds provide
the State with a statement, in such form as the
Administrator may preseribe (or accept an equiv-
alent alternative developed by the State), for
clagses or categories of sources, showing the actu-
al emissions of oxides of nitrogen and volatile
organic compounds from that source. The first
such statement shall be submitted within 8 years
after November 15, 1990. Subsequent state-
ments shali be submitted at least every year
thereafter, The statement shall contain a certifi-
cation that the information contained in the state-
ment is aceurate to the best knewledge of the
individual certifying the statement.

(ii) The State may waive the application of
clause (i) to any class or category of stationary
sources which emit less than 25 tons per year of
volatile organic compounds or oxides of nitrogen

- if the State, in its submissions under subpara-
graphs ! {1) or (8)(A), provides an inventory of
emissions from such class or category of sources,

- based on the use of the emission factors estab-
lished by the Administrator or other methods
acceptable to the Administrator, -

(4) General offset requirement

For purposes of satisfying the emission offset
requirements of this part, the ratio of total emission
reductions of volatile organic’ compounds to total
increased ermissions of such air pollutant shall be at
ieast 1.1 to 1. : ‘

The Administrator may, in the Administrator's discre-
tion, require States to submit a schedule for submit-
ting any of the revisions or other items required
under this subsection. The requirements of this sub-
section shall apply in lieu of any requirernent that the
State submit & demonstration that the applicable im-
plementation plan provides for attainment of the
gzone standard by the applicable attainment date in
any Marginal Area. Section 7502(c)(9) of this title
(relating to contingency measures) shall not apply to
Marginal Areas. -

{b) Moderate Areas

- Each State in which al! or part of a Moderate Area
is located shall, with respect to the Moderate Areagn,
make the submissions described under subseetion (a)
of this section (relating to Marginal Areas), and ghall
also submit the revisions to the applicable implemen-
tation plan described under this subsection.

FEDERAL ENVIRONMENTAL LAWS

(1) Plan provisions for reasonable further prog-

ress
(A) General rule

(i) By no later than 3 years after November
15, 1990, the State shall submit a revision to the
applicable implementation plan to provide for vol-
atile organic compound emission reductions, with-
in 6 years after November 15, 1990, of at least 15
percent from baseline emissions, accounting for
any growth in emissions after 1990. Such plan
shall provide for such specific annual reductions
in emissions of volatile organic compounds and
oxides of nitrogen as necessary to attain the
national primary ambient air quality standard for
ozone by the attainment date applicable under
this chapter. This subparagraph shall not apply
in the case of oxides of nitrogen for those areas
for which the Administrator determines (when
the Administrator approves the plan or plan revi-
sion) that additional reductions of oxides of nitro-
gen would not contribute to attainment.

(ii) A percentage less than 15 percent may be
used for purposes of clause (i) in the case of any
State which demonstrates to the satisfaction of
the Administrator that—

(D new source review provisions are applica-
ble in thé nonattainment aress in the same
manner and to the same extent as required
under subsection (e) of this section in the case
of Extreme Areas (with the exception that, in
applying such provisions, the terms “major
source” and “major stationary source” shall
inelude (in addition to the sources described in
section 7602 of this title) any stationary source
or group of sources located within a contiguous
area and under common control that emits, or
has the potential to emit, at least 5 tons per
year of volatile organic compounds);

(II) reasonably available control technology
is required for all existing major sources (as
defined in subelause (I)); and

(IN) the plan reflecting a lesser percentage
than 15 percent includes all measures that ean
feasibly be implemented in the area, in light of
technological achievahbility.

To qualify for a lesser percentage under this
clause, a State must demonstrate to the satisfac-
tion of the Administrator that the plan for the
area includes the measures that are achieved in
practice by sources in the same source category
In nonattainment areas of the next higher catego-
ry.

(B) Baseline emissions

For purposes of subparagraph (A), the term
“baseline emissions” means the total amount of

- actual VOO or NO, emissions from all anthropo-

Complete Annotation Materlals, see Title 42 U.S.C.A.
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genic sources:in the ared during the calendar
year 1990, excluding -emissions - that:would be
eliminated under the regulations - described in
‘clauses (i) and (i) of subparag'raph (D).

{C) General rule for eredltablhty of reductions

Except as provided under subparagraph (D},
emissions reductions are creditable toward the 15
percent required under subparagraph (A) to the
extenit they have actually occurred, as of 6 years
after November15; 1990, from the nnplementa—
‘tion’ of measures required under the applicable

“implementation pldan, rules ‘promulgated by the
Administrator, or a perm1t unéer subchapter Vof
thls chapter

(3}) ants on crechtablhty of reductmﬂs

-Emission reduction§ frém the following mea-
- sures aré not creditable toward the 15 percent
© reductiofis reguired under subparagraph (A):

(i) Any measure relatmg to motor vehicle
Jexhaust or’ evaporative emissions promulgated
by the Administrator by January 1, 1990,

(ii) Regunlations concerning Reld Vapor
Pressure promulgated by the Adrhinistrator by
November 15, 1990, or required to bé prormul-
gated vnder section 7545(h) of this title.”

(ifi) Measures reqiired under subsection
(@Y 2)(A) of this section (concerning corrections

- to implementstion plans pre%crlbed under guid-

" “ance by the Administrator).

. (i¥) Measurés required under subsection
(a)(2)(B) of this section to be submitted imme-
diately after Novémber 15, 1990 (concerning

corrections to motor vehlc}e mspect;on and
mamtenance programs)

‘ (2) Reasanably available control technology
The State shall submit a revizion to the applicable
implementation plan to include provisions to require
the implementation of reasonably available control
techriology under section 7502(e)(1) of thls title with
respect to each of the Tollowing:
(A) Each category of VOC sources in the area
© covered by a CTG document issued by the Ad-
ministrator between ’\Iovember 15, 1990 and the
date of attainment.
(B) All VOC sources in the ‘afea covered by
any CTG issued before November 15, 1990
(Cy All other majoz- stationary sources.of VOCs
. .-that are located in the area..
-Each revision: deseribed. in bubparagraph (A) shall
be submitted within the period set forth by the
Administrator in issuing the relevant CTG docii-
- ment.” The revisions with respect to sources de-
scribed in subparagraphs (B) and (C) shall be sub-
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~:shall provide for-the implementation of the required

measures ag expeditiously as practicable but no
iater than May 31, 1995,
(3) Gasoline vapor feco’v‘éry '

“(A) General rule”

. 'Not later than 2 years after November 15,
1990, the State shall submit a revision to the
apphcable ‘implementation plan to require all own-
ers or operators of gasoline dispensing systems to
install and operate, by the date préscribed under
subparagraph {B), a system for gasoline vapor

" recovery of emisgions fromithe fuelmg of motor

"~ “vehicles. -
~ a8 appropriate’ as 'to ‘the "éffectiveness of such

The Administrator shall issue guidance

‘system. This~ subparagraph shall apply” only to
- facilities” which' sell niore than 10,000 ‘gallons of
'gasobne per month (50,000 gallons per month in
the case of an independent small business mar-
keter of gagoling : a8 deﬁned in seetmn 7625 12f

[ this title).

(B) Effectwe date
“The date reqmred :mde1 subparag'raph A)

" ghall hbe—"

(i) 6 months after the adoption date, in the
case of gasoline dispensing facilities for which
construction commenced after November 15,
1990; .

(ii) one year after. the adoptmn date, in the

“case of gasoline dispensing facilities which dis-
" pense at least 100,000 gallons of gasohne per
" month, based on average monthly sales for the
“2-year period “before ‘the ‘adoption ‘date; or

(iii) 2 years after the adoptlon date, in the

case of all other gasoline dispensing faeﬂltles

' Any gasoline: dispensing facility descmbed under

" both_clause, () and clavse (), shall meet the

reqmrementb of clause (3.
). Reference to terms

For-purposes of this paragraph any reference
©to the term “adoption date” shall be considered a

. reference ‘to the date of adoption by the State of

requirements for-the installation -and operation of
& system for ga,sohne vapor recovery of emissions
from the fueling of motor vehicles; - :

" {4) Motor vehicle inspection and maintenance

For all Moderate Areas, the-State dhall submit,

> immediately after Novémber 15, 1990, a revision to
“the applicable implementation plan ‘that - includes

provigions necessary to provide for a vehicle iﬂspec—
tion and maintenance program as described in sub-
section (a)(2)(B) 6f this section (without regard to
whether or not the area was required by section
7502(h){11)(B) of this title (s in effect Immediately
before November 15,.1990) to have included a spe-

mitted by 2 years after November 15, 1990, and

Complete Annotation Materials, see Title 42 U.S.C.A.
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cific schedule for implementation of such a pro-
gram), . '

(5) General offset requirement

For purposes of satisfying .the emission offset
requirements of this part, the ratio of total emission
reductions of volatile organic compounds to total
increase emissions of such air poliutant shall be at
least 1.15 to 1. '

(e} Serious Areas _

Except as otherwise specified in paragraph (4), each
State in which all or part of a Serious Area is located
shail, with respeet to the Serious Area (or portion
thereof, to the extent specified in this subsection),
make the submissions deseribed under subsection (b)
of this section (relating to Moderate Areas), and shall
also submit the revigions to the applicable implemen-
tation plan (including the plan items) deseribed under
this subsection. For any Serious Area, the terms
“major source” and “major stationary source” include
(in addition to the sources described in section 7602 of
this title) any stationary source or group of sources
located within a contiguous area and under common
contro! that emits, or has the potential to emit, at least
50 tons per year of volatile organic compounds.

(1) Enhanced monitoring

In order to obtain more comprehensive and rep-
resentative data on ozone air pellution, not later
than 18 months. after November 15, 1990 the Ad-
ministrator shail promulgate rules, after notice and
public comment, for enhanced monitoring of ozone,
oxides of nitrogen, and volatile organic compounds.
The rules shall, ameng other things, cover the loca-
tion and maintenance of monitors, Immediately
following the promulgation of rules by the Adminis-
trator relating to enhanced monitoring, the State
shall commence such actions as may be necessary to
adopt and implement a program based en such
rules, to improve monitoring for ambient concentra-
tions of ozone, oxides of nitrogen and volatile organ-
ic compounds and to improve monitoring of emis-
sions of oxides of nitrogen and volatile organic
compounds. Each State implementation plan for
the area shall contain measures to improve the
ambient monitoring of such air pollutants.

(2) Attainment and reasonable further progress
demonstrations _
Within 4 years after November 15, 1990, the
State shall submit a revision to the applicable imple-
mentation plan that includes each of the following:

(A) Attainment demonstration

A demonstration that the plan, as revised, will
provide for attainment of the ozone national am-
bient air quality standard by the applicable at-
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tainment date. This attainment demonstration
must be based on photochemical grid modeling or
any other analytical method determined by the
Administrator, in the Administrator’s diseretion,
to be at least as effective.

(B) Reasonable further progress demonstra-
~ tion :

A demonstration that the plan, as revised, will
result in VOC emissions reductions from the
baseline emissions deseribed in  subsection
(BY(IXB) of this section equal to the following
amount averaged over each consecutive 8-year
period beginning 6 years after November 15,
1990, until the attainment date:

(i) at least 3 percent of bhaseline emissions
each year; or :

- {ii) an amount less than 8 percent of such

baseline emissions each year, if the State dem-

onstrates to the satisfaction of the Administra-
tor that the plan reflecting such lesser amount

includes all measures that ean feasibly be im-.

plemented in the area, in light of technological

achievability. _

To lessen the 3 percent requirement under clause
(i), a State must demonstrate to the satisfaction
of the Administrator that the plan for the area
includes the measures that are achieved in prac-
tice by sources in the same source category in
nonattainment areas of the next higher classifica-
tion, Any determination to lessen the 3 percent
requirement shall be reviewed at each milestone
under subsection (g} of this seetion and revised to
reflect such new measures (if any) achieved in
practice by sources in the same category in any
State, allowing a reasonable time to implement
such measures. The emission reductions de-
scribed in this subparagraph shall be caleulated in
accordance with subsection (B)(I)C) and (1) of
this section (concerning creditability of reduc-
tions). The reductions creditable for the period
beginning 6 years after November 15, 1990, shall
include reductions that occurred before such peri-
od, computed in accordance with subsection (h)(1)
of this section, that exceed the 15-percent amount
of reductions required under subsection (h)(1)A)
of this section.

(C} NOy control

The revision may contain, in lieu of the demon-
stration required under subparagraph (B), a dem-
onstration to the satisfaction of the Administrator
that the applicable implementation pian, as re-
vised, provides for reductions of emissions of
VOC’s and oxides of nitrogen (calenlated accord-
ing to the creditability provisions of subsection
(YINC) and (D) of this section), that would
result in a reduction in ozone concentrations at
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least equivalent to that which would result from
the amount of VOC emission reductions required
under subparagraph {B). Within 1 year afier
November 15, 1990, the Administrator shall issue
guidance concerning the conditions under which
NO, control may be substituted for VOC conirol
or may be combined with VOC contrel in order to
maximize the reduction in ozone air pollution. In
accord with sueh guidance, a lesser percentage of
VOCs may be accepted as an adeguate demon-
stration for purposes of this subsection.

(3) Enhanced vehicle inspection and mainte-

nance program
(A} Requirement for submission

Within 2 years after November 15, 1990, the
State shall submit a revision to the applicable
implementation plan to provide for an enhanced
program to reduce hydrocarbon emissions and
NO, emissions from in-use motor vehicies regis-
tered in each urbanized area (in the nonattain-
ment area), as defined by the Bureau of the
Census, with a 1980 population of 200,000 or
more.

(B) Effective date of State programs; guid-
ance

The State program reguired under subpara-
graph (A) shall take effect no later than 2 years
from November 15, 1990, and shail comply in all
respects with guidance published in the Federal
Register (and from time to time revised) by the
Administrator for enhanced vehitle ingpection
and maintenance programs. Such guidance shall
incinde— o

(i) a performance standard achievable by a
program combining emission testing, including
on-road emission testing, with inspection to de-
teet tampering with emission control devices
and misfueling for all light-duty vehicles and alt
light-duty trucks subject to standards under
section 7621 of this title; and

(i) program administration features neces-
sary to reasonably agsure that adequate man-
agement resources, tools, and practices are in
place te attain and maintain the performance
standard.

Compliance with the performance standard under
clanse () ghall he determired using a method to
be established by the Administrator.

(C) State program

The State program required undel subpara-
graph (A) shall include, at a minimum, each of the
following elements—

(i) Computerized emission analyzers inelud-
ing on-road testing devices.
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(ii) No waivers for vehicles and parts cov-
ered by the emisgion control performance war-
ranty as provided for in section 7541(b) of this
title unless a warranty remedy has been deniad
in writing, or for tampering-related repairs.

{(iti) In view of the air quality purpose of the
program, if, for any vehicle, waivers are per-
mitted for emissions-related repairs not cov-
ered by warranty, an expenditure o qualify for
the waiver of an amount of $450 or more for
such repairs (adjusted annually as determined
by the Administrator on the basis of the Con-
sumer Price Index in the same manner as
provided in subchapter V of this chapter).

(iv) Enforeement through denial of vehicle
registration (except for any program in opera-
tion before November 15, 1980, whose en-
forcement mechanism is demonsirated to the
Administrator to be more effective than the
applicable vehicle registration program in as-
suring that noncompiying vehicles are not op-
erated on public roads).

(v} Annual emission testing and necessary
adjustment, repair, and maintenance, unless
the State demonstrates to the satisfaction of
the Administrator that a biennial inspection, in
combination with other features of the program
which exeeed the requirements of this chapter,
will result in emission reductions which equal

~or exceed the reductions which can be obtained
through such annual inspections. .

(vi) Operation of the program on a central-
ized basis, unless the State demonstrates to the
safisfaction of the Administrator that a decen-
tralized program will be equally effective. An
electronically connected festing system, a L-
censing system, or other measures (or any
ecombination thereof} may bhe considered, in ac-
cordance with criteria established by the Ad-
ministrator, as equally effective for such pur-
poses.

(vii) Inspection of emission control dlagnos—
tic systems and the maintenance or repair of
malfunections or system deterioration identified
by or affecting sueh diagnostics systems.

Each State shall biennially prepare a report to
the Administrator which assesses the emission
reductions achieved by the program required un-
der this paragraph based on data collected during
inspection and repair of vehicles. The methods
used to assess the emission reductions shall be
those established by the Administrator.

{4) Clean-fuel vehicle programs

(A) Except to the extent that substitute provi-
sions have been approved by the Administrator
under subparagraph (B), the State shall submit to
the Administrator, within 42 months of November
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15, 1990, a revision fo the applicable implementation
plan for each area deseribed under part C of sub-
chapter II of this chapter to neclude such measures
as may be necessary to ensure the effectiveness of
the applicable provigions of the clean-fuel vehicle
program prescribed under part C of subchapter II
of this chapter, including all measures necessary to
make the use of clean alternative fuels in clean-fuel
vehicles (as defined in part € of subchapter I1 of
this chapter) economic from the standpoint of vehi-
cle owners. Such a revision shall also be submitied
for each area that opts into the clean fuel-vehicle
program as provided in part C of subchapter 1T of
this chapter, ‘

(B} The Administrator shall approve, as a subst-
tute for all or a portion of the clean-fuel vehiele
program prescribed under part C of subchapter IT
of this chapter, any revision to the relevant applica-
‘hle implementation plan that in the Administrator’s
indgment will achieve long-term reductions in
ozone-producing and toxic air emissions equal to
those achieved under part C of subchapter I of this
chapter, or the percentage thereof attributable to
the portion of the clean-fuel vehicle program for
which the revision is to substitute. The Administra-

tor may approve sueh revision only if it consists

exclusively of provisions other than those required
under this chapter for the area. Any State seeking
approval of such revigion must submit the revision
to the Administrator within 24 months of November
15, 1990. The Administrator shall approve or disap-
prove any such revision within 80 months of Novem-
ber 15, 1990. The Administrator shall publish the
‘revision submitted by a State in the Federal Regis-
ter upon receipt. Such nofice shall constitute a
netice of proposed rulemaking on whether or not to
approve such revision and shall be deemed to com-
ply with the requirements concerning notices of
proposed rulemaling contained in sections 553
through 557 of Title 5 (related to notice and com-
ment). Where the Administrator approves such
revigion for any area, the State need not submit the
revision required by subparagraph (A} for the area
with respect to the portions of the Federal clean-
fuel wehicle program for which the Administrator
has approved the revision as a substitute,

(C) If the Administrator determines, under see-
tion 7509 of this iitle, that the State has failed to
submit any portion of the program required under
subparagraph {A), then, in addition to any sanctions
available under section 7508 of this title, the State
may not receive credif, in any demonstration of
attainment or reasonable further progress for the
area, for any emission reductions from implementa-
tion of the corresponding aspects of the Federal
clean-fuel vehicle requirements established in part
C of subchapter IT of this chapter.
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(5) Transportation control

(A)® Beginning 6 years after November 15, 1990,
and each third year thereafter, the State shall sub-
mit a demonstration as to whether current aggre-
gate vehicle mileage, aggregate vehicle emissions,

" congestion jevels, and other relevani parameters

are consistent with those used for the area’s demon-
stration of attainment.. Where such parameters and

‘emigsions levels exceed the levels projected for
‘purposes -of the area’s attainment demonstration,

the State ghall within 18 months develop and submit
a revision of the applicable implementation plan that
includes a transportation control measures program
consisting of measures from, but not limited to,
section 7408(F) of this title that will redice emissions
to levels that are consistent. with emission levels
projected in -such demonstration. In considering
such measures, the State should. ensure adequate

. aecess to downtown, other commercial, and residen-
-tial areas and should avoid measures that increase

or relocate emissions and congestion rather than
reduce them. Such revision shall be developed in
accordance with guidance issued by the Administra-
tor pursuant to section 7408(e) of this title and with
the requirements of section 7504(b) of this title and

‘ghall include implementation and funding schiedules

that achieve expeditious emissions reductions in ac-
cordanece with implementation plan projections,

(6) De minimis rule

The new source review provigions under this part
shall ensure that increased emissions of volatile

~organic compounds resulting from any physical

change in, or change in the method of operation of,
a stationary source located in the area shall not be
considered de minimis for purposes of determining
the applicability of the permit requirements estab-
lished by this chapter unless the increase in net
emissions of such air pollutant from such source
does not exceed 26 tons when aggregated with ali
other net inereases in emissions from the source
over any period of 5 congecutive calendar years

which includes the calendar year in which such -
-increase oceurred.

(7) Special rule for modifications of sources em-
itting less than 100 tons

In the case of any major statlonary source of
volatile organic compounds located in the area (oth-
er than a source which emits or has the potential to
emit 100 tons or more of volatile organic compounds
per year), whenever any change (as deseribed in
seetion T411(a)4) of this title) at that source results
in any increase (other than a de minimis increase) in
emissions of volatile organic compounds from any
discrete operation, unit, or other pollutant emitting
activity at the source, such increase shall be consid-
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ered a modification for purposes of section
7502(c)B) of this title and section 7503(a) of this
title, except that such increase shall not be consid-
ered a modification for such purposes if the owner
or operator of the source elects to offset the in-
crease by a greater reduetion in emissions of vola-
tile organiec compounds concerned from other opera-
tions, -units, or activities within the source at an
internal offset ratic of at least 1.3 to 1. If the
owner or operator does not make such election, such
change shall be considered a modifieation for such
purposes, but in applying section 7503(2)(2) of this
title in the case of any such modification, the best
available control technology (BACT), as defined in
section T479 of this title, shall be substituted for the
_ lowest achievable emission rate (LAER). . The Ad-
ministrator shall establish and publish policies and
procedures for implementing the provisions of this

paragraph.

(8) Special rule for modifications of sources em-
itting 1006 tons or more

In the case of any major stationary source of
volatile organic compounds loeated in the area
which emits or has the potential to emit 100 tons or
more of volatile organie compounds per year, when-
ever any change (as described in section 7411(a)(4)
of this title) at that source results in any increase
(other than a de minimis inerease) in emnissions of
volatile organic compounds from any discrete opera-
tion, unit, or other pollutant emitting activity at the
source, such increase shall be considered a modifics-
tion for purposes. of section T7502(c)(5) of this title
and section 7503(a) of this title, except that if the
owner or operator of the source elects to offset the

increase by a greater reduction in emissions of '

volatile organic compounds from other operations,
units, or activities within the source at an internal
offset ratio of at least 1.3 to 1, the requirements of
section 7503(ay(2) of this title (concerning the lowest

achievable emission rate (LAER)) shall not apply.

{9) Contingency provisions

In addition to the contingeney provisions reqmred
under section 7502(c)(9) of this title, the plan revi-
sion shall provide for the implementation of specific
measures to be undertaken if the area fails to meet
any applicable milestone. Such measures shall be
included in the plan revision as contingency mea-
sures to take effect without further action by the
‘State or the Administrator upon a failure by the
State to meet the apphcable milestone,

(10} General offset requirement

For purposes of satisfying the emission offset
requirements of this part, the ratio of total emission
reductions of volatile organic compounds to total
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increase emisgions of such air polintant shall be at
least 1.2 to 1.

Any reference to “attainment date” in subsection ()
of this section, which ig incorporated by reference into
thig subsectmn shall refer to the gitainment date for
serious areas,

(d) Severe Areas

Each State in which 4all or part of a Severe Ares ig
located shall, with respect to the Severe Area, make
the submissiong deseribed under subsection. (e} of this
section {(relating to Serious Areas), and shall also
submit the revisions to the applicable implementation
plan (including the plan items) described under this
subsection. For any Severe Area, the terms “major
source” and “major stationary source” inelude {in
addition to the sources deseribed in section 7602 of
this title) any stationary source or group of sources
located within a contiguons area and under common
control that emits, or has the potential to emit, at least
25 tons per year of volatile organie compounds.

(1) Vehicle miles traveled _

(A) Within 2 years after November 15, 1990, the
State shall submit a revision that identifies and
adopts specific enforceable transportation control
strategies and transportation control measures to
offset any growth in emissions from growth in
vehicle miles traveled or numbers of vehicle trips in

- such ares and to attain reduction in motor vehicle
emissions as necessary, in combination with other
emission reduction requirements of this subpart, to
comply with the requirements of subsection?
(b)2XB) and (e)(Z)(B) of this section (pertaining to
periodic emissions reduction requir ements). The
State shall consider measures specified in section
T408(f) of this title, and choose from among and
implement such measures as necessary to'demon-
strate attainment with the national ambient air
guality standards; in considering such measuores,
the State should ensure adequate access to down-
town, other commereial, and residential areas and

_should aveid measures that increase or relocate
emissions and congestion rather than reduce ther.

(B) The State may also, in its discretion, submit
a revision at any time requiring employers in such
area to implement programs to reduce work-related
vehicle trips and miles travelled by employees,
Such revision shall be developed in accordance with
guidance issued by the Administrator pursuant to
section 7408(f) of this title and may require that
employers in such area increase average passenger
oceupancy per vehicle in commuting trips beiween
home and the workplace during peak travel periods.
The guidance of the Administrator may specify
average vehicle oeccupancy rates which vary for
locations within s nonattainment area (smburban,
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center city, business district) or among nonattain-
ment areas reflecting existing occupancy rates and
the availability of high occupancy modes. Any
State required to submit a revision under this sub-
+ paragraph (as in effect before December 23, 1995)
containing provisions requiring employers to reduce
work-related vehicle trips and miles travelled by
employees may, in accordance with State law, re-
. move such provisions from- the-implementation plan,
or withdraw its submission, if the State notifies the
- Administrator, in writing, that the State has under-
- taken, or will undertake, one or more aiternative
methods that will achieve emission reductions equiv-
alent to those to.be achieved by the removed or
withdrawn. provisions, - L :

+ {(2) Offset-requirement R T
" For purposes of satisfying the offset require-
- meérits pursuant to this part, the ratic' of total emis-
sion reductions of VOCs t6 total increased emissiohis
of such air pellutant-shall be-at ledst 1.3-to'1, exeept
that if the State plan requires all existing major
_gources in the nonattainment area to use best avail-
‘able control techriology (as” defined in section
T479(3) of this title) for the control of volatile argan-
i compounds, the ratio shail he &t least 1.2 to 1.

(3) ‘Enforcement under section' T511d |
- By December 31, 2000, the State shall submit a
‘plan revision which includes the provisions required
under section 7511d of this title. = .© o
Any reference to the term “attainment date” in sub-
section (b) or (¢) of this section, which is-incorporated
by reference into this subseetion (d), shail refer to the
attainment date for Severe Areas. - : .-

{e) Extreme Areas _ phoa SRR
~Each State in which all or part of an 'Extreme Area
is located shall, with'respect to the Esxtreme Area,
make the submissions deseribed under subsettion’ (d)
of this section (relating to'Severe Areas), and shall
also submit the revisions to'the applicable implemen-
tation plan (including the plan-items) described under
this subsection. . The ‘provisions of clause (i) of sub-
section (e)}2)(B) of this section {relating fo reductions
of less than 8 percent); the provisions of paragaphs ?
(6),-(7) and (8) of subsection {c¢).of this section (relating
‘to de minimus # rule and modification of sources), and
the: provisions of -clause: (i) of subsection (b)(IXA) of
this section (relating to reductions of less: than .15
percent) shall not apply in the case of an-BExtreme
Area. - For any. Extreme Area, the terms. “major
source” and “major stationary source” includes (in
addition to the sources. described in section 7602 of
this title) any stationary seurce or group of sources
located within a contiguous area and under-common
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control that emits, or has the potential to emit, at least,
10-tons per year of volatile organic compounds, - .

(1) Offsef requirement. oo
For purposes "of satisfying the offset”require-
ments pursuant to this part; the ratio of total emis-
gion reductions of VOCs to total increased emissions
of such-air pollutant shall be at least 15+t0 1, éxvept
‘that if the State plan requires all existing major
sources in the nonattainment area to use bast avail.
- ghlié  control technology (as defined ix -section
T479(3) of this title} for the control of volatile organ-
" le compounds, the ratio shall be at lédst 1.2 to 1,

{2y Modifications : oo -
' Any change (as described in section 7411(a)(4) of
this title) at a major stationary source which results
in any increase in“emissions from any diserete
operation, unit, or other pollutant emitting aetivity
. at the source shall be considered g medification. for
purposes of section 7502(c)(5) of this title and see-
tion 7503(a) of this title, except that for purposes of
complying with the offset requirement pursuant to
section 7503(a)}(1) of this title, any such increase
* shall not be considered a modification if the owner
. or operator of the source. elects fo offset the in-
crease by a greater reduction in emissions of the air
_ pollutant eoncerned from other diserete operations,
_units, or activities within the source af an internal
offset ratic of at least 1.3 to 1. The offset require-
ments of this part shall not be applicablé in Fx-
~treme Areas to a modification of an existing source
if snch modification consists of installation of equip-
ment required to comply with the applicabils imple-
mentation plan, permit, or thig chapter.,
~ (3) Use of clean fuels or advanced control tech-

nology o
- For. Extreme Areas, a plan revision shall be
submitted within 3 years after November 15, 1990,
to require, effective 8 years after November 15,
1990, that each new, modified, and existing electric
utility and, industrial and commercial boiler which
emits more than 25 tons per year of oxides of
. nitrogen— ., . o S
- (A) burn zs.its primary fuel natural gas, meth-
anol, .or ethanol (or a comparably low polluting
- fueb,or - - i
.. . (B) use advanced control technology (such as
catalytic control technology or other comparably
effective control methods) for reduciion of emis-
sions of oxides of nitrogen.
For purposes of this sithseetion, the term “primary
fuel” means the fuel which is -used.90 percent or
more of the operating’ time, -~ This paragraph. shall
not apply during any natural gas supply émergency
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(as defined in title ITT of the Natural Gas Policy Act  pounds shall also apply to major stationary sources (as
of 1978 [15 U.S.C.A. § 3361 et seq.]). - defined in section 7602 of this title and subsections {(¢),

(4) Traffic control measures during heavy traffic {d), and (e) of this section) of oxides of nitrogen. This

hours
- For Extreme Areas, each implementation plan
revigion under this subsection may contain provi-
sions establishing traffic control measures applica-
ble during heavy traffic hours to reduce the use of
high poliuting vehicles or heavy-duty vehicles, not-
withstanding any other provision of law.

(5) New technologies

The Adminigtrator may, in aceordance with sec-
tion 7410 of this title, approve provigions of an
implementstion plan for an Exiréme Area which
anticipate development of new control techniques or
improvement of existing -control technologies, and
an attainment demonstration based on suech provi-
sions, if the State demonstrates to the satisfaction
of the Administrator that—

(A) such provisions aré not necessary to
achieve the incremental emission reductions re-
guired during the first 10 years affer November
15, 1990; and

(B) the State has subinitted enforeeaLle con-

subsection shall not apply in the case of oxides of
nitrogen for those sources for which the Administrator
determines (when the Administrator approves a plan
or- plan revision) that net air quality benefits are
greater in the absence of reductions of oxides of
nitrogen from the sources concerned. This subsection
shall also not apply in the case of oxides of nitrogen
for— .

(A) nonattainment areas not within an ozone
transport region under section 751lc of this title if
the Administrator determines (when the Adminig-
trator approves a plan or plan revision) that addi-
tional reduetions of oxides of nitrogen would not
contribute to attainment of the national ambient air
quality standard for ozone in the area, or

(B) nonattainment areas within such an ozone
transport region if the Administrator deétermines
{when the Administrator approves a plan or pian
revision) that additional reduoctions of oxides of ni-
trogen would not produce net ozone air quality
benefits in such region.

mitments to develop and adopt contingency mea- The Administrator shall, in the Admmzstrator s deter-
sures to be implemented ag set forth herein if the  minations, consider the study reqmred under section
anticipated technologies do not achieve planned 7511f of this title.

reductions.

(2X4) If the Administrator determines that excess

Such contingency measures shall be submitted 10 yoquetions in emissions of NOy would be achieved
the Administrator no later than 3 years before ynder paragraph (1), the Administrator may limit the
proposed implementation of the plan provisions and  gpplieation of paragraph (1) to the extent necessary to
approved or disapproved by the Administrator it ,uiig achieving such excess reductions.

accordance with section 7410 of this title. The
contingency measures shall be adequate to produce
‘emission reductions sufficient, in conjunection with
other approved plan provisions, to achieve the peri-
odic emission reductions reguired by subsection

(B) For purposes of this paragraph, excess reduc-

tions in emissions of NO, are emission reductions for
which the Administrator determines that net air quabi-
ty benefits are greater in the absence of such reduc-

(b)(1) or (€)(2) of this section and attainment by the tions. Alternatively, for purposes of this paragraph,

applicable dates, If the Adininistrator determines
that an Extreme Area has failed to achievé an
emisgion reduction requivement set forth in subsec-
tion (b(1) or {e}2) of this section, and that such
failure is due in whole or part to an inability to fully
implement provisions approved pursuant to this
subsection, the Administrator shall require the
State to implement the contingency measures to the
extent necessary fo assure compliance with subsec-
tions (M)(1) and {e}2) of this section,

Any reference to the term “attainment date” in sub-

section (b}, (), or (d) of this section which is incorpo-

rated by reference into this subsection, shall refer to

excess reductions in emissions of NOy are, for—

(iy nonattainment areas not within an ozone
transport region under section 7511e of this title,
emigsion reductions that the Administrator deter-
mines would not contribute to atiainment of the
national ambient air quality standard for ozone in
the area, or -

(ii) nonattainment areas within such ozone trans-
port region, emission reductions that the Adminis-
trator determines would not produce net ozone air
quality benafits in such region.

{3} At any time after the final report nnder section

the attalnment date for Extreme Areas. : 7511f of this titie is submitted to Congress, a person
_ may petition the Administrator for a determination
(f} NO, requirements under paragraph (1) or (2) with respect to any nonat-

(1) The pian provisions required under this subpart fainment area or any ozone transport region under
for major stationary sources of volatile organic com- section T51lc of this title. The Administrator shall

Complete Annotation Materials, see Title 42 U.S.C.A.
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grant or deny such petition within 6 months after its
filing with the Acministrator.

() B«Iirléstonest _
(1) Reductions in emissions

- 6 years after November 15, 1990, and at intervals
of every 3 years thereafter, the State shall deter-
mine whether each nonattainment area {other than
an area classified as Marginal or Moderate) has
achieved a reduction in emissions during the pre-
ceding intervals equivalent fo the total emission
reductions required to be achieved by the end of
such interval pursuant to subsection (b)(1) of this
section and the corresponding requirements of sub-

. sections ()}2)(B) and (O}, (d), and {e) of this section.
Such reduction shall be referred to in this section as
an applicahle milestone.

(2) Compliance demonstration
For each nonattainment area referred to in para-
graph (1), not later than 90 days after the date on
which an applicable milestone oceurs (not including
" an attainment date on which a milestone oceurs in
cases where the standard has been attained), each
State in which all or part of such area is located
-shall submit to the Administrator a demonstration
that the milestone has been met. A demonstration
under this paragraph shall be submitted in such
form and manner, and shall contain such informa-
tion and analysis, as the Administrator shall re-
“quire, by rule. The Administrator shall determine
whether or not a State’s demonstration is adequate
within 90 days after the Administrator’s receipt of a
demonstration which contains the information and
analysis required by the Administrator.

. (3) Serious and Severe Areas; State election |
If a State fails to submit a demonstration under
paragraph (2) for any Serious or Severe Area within-
the required period or if the Administrator deter-
mines that the area has not met any applicable
“milestone, the State shall elect, within 90 days after
such failure or determination— '

(A) to have the area reclassified to the next

~ higher classification, E '

(B) to implement specific additional measures
adequate, as determined by the Administrator, to
meet the next milestoné as provided in the appli-
cable contingency plan, or

(C) to adopt an economic incentive program as
deseribed in paragraph (4). '

If the State makes an election under subparagraph
(R), the Administrator shall, within 90 days after
the election, review such.pilan and shall, if the
Administrator finds the contingeney plan inade-
quate, require further measures necessary to meet
such milestone. Once the State makes an election,

it shall be deemed accepted by the Administrator as
meeting the election requirement. If the State fails
10 make an election required under this paragraph
within the required 90-day period or within 6
months thereafter, the area shall be reclassified to

the next higher classification by operation of law at

the expiration of such 6-month period. Within 12
months after the date required for the State to
make an élection, the State shall submit a revision
of the applicable implementation plan for the area
that meets the requirements of this paragraph.
The Administrator shall review such plan revision
and approve or disapprove the revision within 9
months after the date of its submission,
(4). Economic incentive program . - _ J
(A) An eeonomic incentive program under this
paragraph shall be consistent with rules published
by the Administrator and- sufficiert, in combination
with ether elements of the State plan, to achieve the
next milestone. The State program may include a

_nondiscriminatery system, consistent with applica-

bleé law regarding interstate commerce, of State
established emissions; fees or a. system of market-
able permits, or a system of State fees on sale or
manufacture of products the use of which- contrib-
utes to-ozone formation, or any combination of the
foregoing or other similar measures. The program
may also include incentives and requirements to
reduce vehicle emissions and vehicle miles traveled
in the area, including any of the transportation
control meastres identified in section 7408(f) of this
title. E :
(B) Within 2 years after November 15, 1990, the
Administrator shall publish rules for the programs
to be adopted pursuant to subparagraph (A). Such
rules shall inciude model plan provisions which may
be adopted for reducing emissions from permitted
stationary - sources,. area sources, and mohile
sources. The guidelines shall require that any reve-
nues generated by the plan provisions adopted pur-
suant to subparagraph (A) shall be used by the
State for any of the following:

(i) Providing incentives for achieving emission

- peductions.

(ii) Providing assistance for the development
of innovative technologies for the control of vzone
air pollution and for the development of lower-
polluting solvents and surface coatings. . Such
assistance shall not provide for the payment-of
more than 75 percent of either the costs of any
project to develop such a technology or the costs
of development of a lower-poliuting solvent or
surface coating. o

(iii) Funding the administrative costs of State
programs under this chapter. Not more than 50
percent of such revenues may be used for pur-
poses of this clause.

Complete Annotation Materials, see Title 42 LS.C.A
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(5) Extreme Areas :
If a State fails to submit a demonstratmn under
paragraph (2) for any Extreme Area within the
refjuired period, or if the Administrator detérmines
that the area has not met any applicable milestone,
the State shall; within 9 months after such failure or
determination, submit a plan revision to implement
- an economic incentive programn which meets the
requirements of paragraph (4). The Administrator
shall review such plan revision and approve or
disapprove the revision Withm 9 months after the
date of its submission.
(h) Rural transport areas

(1) Notwithstanding any other provision of sectmn
7511 of this title or this section, a State containing an
pzone nonattainment area that does not+include, and is
not adjacent to, any part of a Metropolitan Statistical
Area or, where one exists, a Consolidated Metropoli-
tan Statistical Area (as defined by .the United States
Burean of the Census), which area is treated by the
Administrator, in the Administrator’s discretion, as a
rural transport area within the meaning of paragraph
@), shall be treated by operation of law as satisfying
the requn'ements of this section if it makes the sub-
missions reqmred under subsectzon (a) of this section
{relating to marginal areas). Vo

(2) The Administrator may treat an ozZone nonat—
tainment area as a raral transport area if the Admin-
istrator finds that sources of VOC (and, where the
Administrator determines relevant, NO,). emissions
within the area do not make a significant contribution
to the ozone concentrations measured in the area or in
other areas, : o

(i} Reclassified areas

Each. State containing an ozone nonattamment area
reclassified under section ’!511{?3)(2) of this title shall
meet such requirements of subsections (b) through (d)
of this section as may be applicable to the area as
reciassified, according to the. schedules prescribed in
connection with such requirements, except that. the
Administrator may adjust any .applicable deadlines
(other than attainment dates) to the extent such ad-
Jusiment is necessary or appropriate.fo assure congis-
tency among the required submissions.

{3) Multi- State ozone nonattamment areas
(1) Coordination among States
Each State in which there is located a portmn of a
single ozone nonattainment area which covers more
than one State (hereinafter in-this section referred
to asia “multi-State ozone nonattainment area”™)
- shall— -
(A) take all reasonabj{e steps to coordinate,
substantively and procedurslly, the revisions and
implementation of State implementation plans &p-

42 §7511a
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plicable to the nonattainment area concerned;
and

(B) use photochemical grid modeling or a.ny
other anafiytzca] methed - determined by the Ad-
mikigtrator, in hlS d1scret10n, to be at least as
effective.

. The Administrator may not-approve any revision of
a State implementation plan submitied under this
part for a State in which part of a multi-State ozone
nonattainment grea is located if the plan revision for
that State fafls to comply with the reqmrements of
this subsection.

{(2) Fdzlure to demonstrate attainment

If any State in which there is located a portion of

a multi-State ozone nondttainment area fails to pro-
vide a demonsiration of attainment of the national
ambient air quality standard for ozone in that por-
“tion withih the required period, the State may peti-
tion the Administrator te make a finding that the
State would have been able to make such demon-
stration but for the failure of one or more other
States .in-which other portions of the area are
located to commit te the implementation of all mea-
sures required under this section (relating to plan
submissions and requirements for ozone nonattain-
ment areas). If the Administrator makes such find-
ing, the provisions of section 7508 of this title
{relating to sanctions) shall not’ ‘apply, by reason of
the failure to make such demonstration, in the
portion of the multi-State ozone nonattainment area
within the State submitting such petition.

(July 14, 1955, ¢. 860, Title I, § 182, ag added Nov. 15, 1890,

Pub1. 101-549, 'Title 1, § 108; 104 Stat. 2426, and amended

Dee. 23, 1995, Pub.L. 104-70, § 1, 109 Stat. 773.)

Probabiy should he “suhparagmph”

_Probably 5 muld be ‘section “7625",

No gubpar,.(B) has been enacbed

Probably should be “subsectmm

Probably should be “paragraphs

180 original,
" 280 in original,
B 3 8¢ in original.
4 S0 in original,
5 Bo in original.
§ 8o in orig’inal.

HISTORICAL AND STATUTORY NOTES

References in Text

The Natural Gas Policy Act of 1978, referred to in subsec.
(e¥3), is Pub.l. 295-621, Nov.. 9, 1978, 92 Stat. 3850, as
amended. Title I1] of the Natiral Gas Policy Aet of 1978 is
classﬁied to subchapter TII (section 3361 et seq.) of chapter
80 of Title 15, Commerce and Trade. For complete clagsifi-
cation of this Act to the Code, see Short.Title note set out
under section 3301 of Title 15 and Tables.

Effective and Apphcabihty Provlsxons
1990 Acts

Section eft"éctlve Nov. 15 1990, exeept ag othermse provid-
ed, . see gection: T11(b) of Pub.L.. 10]-549, set out as a nete
under section 7401 of this title.
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Savings Provisions . -

Suits, actions or proceedings commenced under this chap-
ter as in effect prior to Nov. 15, 1990, not to abate by reason
of the taking effect of amendments by Pnb,L. 101-549,
except as otherwise provided for, see section 711{a) of Pub.L.
101549, set out as & note under section 7401 of this title.

Moratorium on Cerfain FEmissions Testing Requirements

Pub.L, 104-58, Title IIT,:§ 848, Nov 28, 1995,:109 Stat.
817, provided that:

“(a) In general—~The Administrator of the Environmen-
tal Protection Agency (hereinafter in this section referred to
as the ‘Administrator’) shall net require adeption or imple-
mentation by a State of a test-only I/M240 enhanced vehicle
Inspection and mainfenance program as'a means of compli-
ance with section 182 or 187 of the Clean Air Act {42 U.8.0.
7b1ia; TbiZa), but the Administrator may approve such z
program if a State chooses to adopt the program as a means
of compliance with stch section.

“(b) Limitation on plan disapproval.—The Administra-
tor shall net disapprove or apply an automatic discount to a
State implementation plan revision under section 182 or 187
of the Clean Air Act (42 U.8.C. 7511s; 7512a) on the basis of
a policy, regulation, or guidance providing for a discount of
emissions credits because the inspeetion and maintenance
program in such plan revision i decentralized or a test-and-
repair program,.

“(¢) Emissions reduction credits.—

*{1) State plan revision; approval,—Within 120 days
of the date of the enactment of this subsection [Nov. 28,
1995), a State may submit an implementation plan revision
propasing an interim inspeetion and maintenance program
under’ section 182 or 187 of the Clear Air Aet (42 U.B.C.
7511a; 7812a). The Admidistrator shall apprové the pro-
gram basad on the full amount of credits proposed by the
State for each element of the program if the proposed
credits reflect good faith estimates by the State and the
revision is otherwise in compliance with such- Aet {this
chapter]. If, within such 120-day period, the State submits
to the Administrator proposed revisions to the implemen-
tation plan, has ail of the statutory suthority necessary to
implement the revislons, and has proposed a regulation to
make the vevisiens, the Administrator may approve the
revisions without regard to whether or not such regulation
has been Issued as a final regulation by the State,

“(2) Expiration of interim approval--The interim ap-
proval shali expire on the earlier of (A) the last day of the
18-month period beginning on the date of the. interim
approval, or (B) the date of final approval. The interim
approval may not be extended.

“(3) Final approval—The Administrator shall grant
final approval of the revision based on the eredits proposed
by the State during or after the peried of interim approval
if data collected on the operation of the State program
demonstrates that the credits are appropriate and the
revision is otherwise in compliance with the Clean Afr Act
fthis chapter],

“(4) Basis of approval; no automatic “di‘scount.mAny

determination with respect to interim or full approval shall
be based on the elements of the program and shall not
apply any sutomatic discount becsuse the program is
decentralized or a test-and-repair program.”

FEDERAL ENVIRONMENTAL LAWS

§ 7511b.

Federal ozone measures ' -
[CAA § 1833

(a) Controel techniques guidelines for VOC sources

Within 8 years after November 15, 1990, the Admin-
istrator shall issue control techniques guidelines, in
accordance with section 7408 of this title, for 11 cate-
gories of stationary sources of VOC emissions for
which such. guidelines have not been issued as of
November 15, 1990, not including the categories re-
ferred to in paragraphs (3) and (4) of subsection (b) of
this section. The Administrator may issue such addi-
tional control techniques guidelines as the Administra-
tor deems necessary.

{(b) Existing and new CTGS

(1) Within 36 months after November 15, 1990 and
periodically thereafter, the Administrator shall review
and, if necessary, update control technique guidance
issued under section 7408 of this title before Nover-
ber 15, 1990.

(2) Inissuing the guidelines the Administrator shaill
give priority to those categories which the Administra-
tor considers to make the most significant contribution
to the formation of ozone air pollution ih ozone nonat-
tainment areas, including hazardous waste treatment,
storage, and disposal facilities which are’ permitted
under subtitle C of the Solid Waste Disposal Act [42
US.CA, § 6921 et seq.). Thereafter the Adminisira-
tor shall periodically review and, if necessary, revise
such guidelines.

{8) Within 3 years after November 15, 1990, the
Administrator shall issue econirol techniques gmdelmes
in accordance with section 7408 of this title to reduce
the aggregate emissions of volatile organie compounds
into the ambient air from aerospace coatings and
solvents. Such control fechniques guidelines shall, at .
4 minimum, be adequate to reduce aggregate emis-
sions of volatile organic compounds into the ambient
air from the application of such coatings and solvents
to such level as the Administrator determines may be
achieved through the adoption of best available control
measures. Such control technology guidance shall
provide for such reductions in such increments and on
such schedules as the Administrator determines to be
reasonable, but in no event later than 10 vears after
the final issuance of such control technology guidance.
In develeping control technology guidance under this
subsection, the Administrator shall consulf with the
Secretary of Defense, the Secretary of Transportation,
and the Administrator of the National Aeronautics
and Space Administration with regard to the estab-
lishment of specifications for such coatings. In evalu-
ating VOC reduction strategies; the guidance shall
take into account the applicable requirements of sec-
tion 7412 of this title and the need to proteet strato-
spherie ozone.

Complete Annotation Materlals, see Title 42 U.S.C.A.
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1085, 1986, and 1987, as recorded by the Depart-
ment of Energy pursuant to Form 767. For any
utility unit for which such form was not filed, the
baseline shall be the level specified for such ynit
in the 1985 National Acid Precipitation Assess-
ment Program (NAPAP) Emissions Inventory,
Version 2, National Utility Reference File
(NURF) or in a corrected data base as estab-
lished by the Administrator pursuant to para-
graph (3), For nonutility units, the baseline is
the NAPAP Emissions Inventory, Version 2.
The Administrator, in the Administrator's sole
diseretion, may exclude periods during which a
unit is shutdown for a continuous period of four
calendar months or longer, and make appropriate
adjustments under this paragraph. Upon peti-
tion of the owner or operator of any unit, the
Administrator may make appropriate baselirie ad-
Jjustments for accidents that caused prolonged
outages. ‘

(B} For any other nonutility unit that is not
included in the NAPAP Emissions Inventory,
Version 2, or a corrected data base as established
by the Administrator pursuant to paragraph (3),
the baseline shall be the annual average quantity,
in mmBtu consumed in fuel by that unit, as
caleufated pursuant to a method which the admin-
istrator shall prescribe by regulation to be pro-
mulgated not later than eighteen months after
November 15, 1990. o

(C) The Administrator shall, upon application
or on his own motion, by December 31, 1991,
suppiement data needed in support of this sub-
. chapter and correct any factnal errors in data
.. from which affected Phase II units’ baselines or

actual 1985 emission rates have been caleulated.

Corrected data shall be used for purposes of

issuing allowances under the! subchapter. Such
, - corrections shall not be subject to judicial review,

nor shall the failure of the Administrator to cor-
rect an alleged factusl error in such reports be
stihject to judicial review.

(5) The term “capacity factor” means the ratio

 between the actual electric output from a unit and

- the potential eleetric output from that unit.

- " (6) The term “compliance plan” means, for pur-
4f-‘f§s;es of the requirements of this stbehapter, ei-
- b fher— :

(A) a statement that the source will comply
with all applicable requirements under this sub-

¥ chapter, or :

. (B) where applicable, a schedule and descrip-
tion of the method or methods for compiiance and
certification by the owner or operator that the
_ Source is in compliance with the requirements of

“ this subchapter.
M

42 § 7651a
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(7) The term “continuous emission monitoring
gystem” (CEMS) means the equipment as required
by section 7651k of this title, used to sample, ana-

. lyze, measure, and provide on a continuous basis a

permanent record of emissions and flow (expressed
in pounds per million British thermal units
(Ibe/mmBtu), pounds per hour (Ibs/hr) or such other
form as the Admjinistrator may prescribe by regula-
tions under section 7651k of this title). S

(8} The term “existing unit” means a unit (inelud-
ing units subject to section 7411 of this title) that
commenced commercial operation before November

15, 1990. Any unit that commenced commercial

operation before November 15, 1990, which is modi-
fied, reconstructed, or repowered after November
16, 1990, shall continue to be an existing unit for the
purposes of this subchapter. For the purposes of
this subchapter, existing units shail not include sim-
ple combustion furbines, or units which serve a
generator with a nameplate capacity of 25MWe or
less, '

(9) The term “generator” means a device that
produces electricity and which is reported as a
generating unit pursuant fo Department of Energy
Form 860. ‘

(10) The term “new unit” means a unit that
commences commereial operation on or after No-
vember 15, 1990,

(11) The term “permitting authority” means the
Administrator, or the State or local air pollution
control agency, with an approved permitting pro-
gram under part B of title III of the Act,

(12) The term “repowering” means replacement
of an existing coal-fired boilar with one of the
following clean coal technologies: atmospheric or
pressurized fluidized bed combustion, integrated
gasification combined cyele, magnetohydrodynam-
ies, direct and indirect coal-fired turbines, integrat-
ed gasification fuel cells, or as determined by the
Administrator, in consultation with the Secretary
of Energy, & derivative of one or more of these

~ technologies, and any other technology capable of

controliing multiple combustion emissions simuita-
neously with improved boiler or generation effi-
ciency and with significantly greater’ waste reduc-
tioni relative to the performance of technology in
widespread commercial use as of November 15,
1980. Notwithstanding- the provisions of section
7651h{a) of this title, for the purpose of this sub-

chapter, the term “repowering” shall also mclude

any ofl and/or gas-fired unit which has been award-
ed clean coal technology demonstration funding as
of January 1, 1891, by the Department of Energy.

(13) The term “reserve” means any bank of al-
lowances established by the Administrator under
this subchapter,

Comiplete Annotation Materlals, see Title 42 U.S.C.A.
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except as otherwise provided for, see gection 711{a} of Pub.L.
101-549, set out as a note under section 7401 of this title.

§ 765111.‘ Repowered sources
[CAA § 409]

(a) Availability

Not later than December 31, 1997, the owner or
operator of an existing unit subject to the emissions
Hmitation requirements of seetion 7T6561d(b) and (¢} of
this title may demonstrate to the permitting authority
that one .or more units will be repowered with a
qualifying clean coal technology to comply with the
requirements under section 7651d of this title. The
owner or operator shall, as part of any such demon-
stration, provide, not later than Jannary 1, 2000, satis-
factory documentation of a preliminary design and
enginecring effort for such repowering and an execut-
ed and binding contract for the majority of the equip-
ment to repower such unit and such other information
as the Administrator may require by regulation. The
replacement of an existing utility unit with a new
utility unit using a repowering technology referred to
in section 7651a(2)1 of this title which is located at a
different site, shall be treated as repowering of the
existing unit for purposes of this subchapter, i

(1) the replacement unit is designated by the
owner or operator to replace such existing unit, and

(2) the existing unit is retired from service on or
before the date on which the designated replace-
ment unit enters commercial operatwn
(b} Extension

(1) An owner or operator satisflying the require-
ments of subsection (a} of this section shall be granted
an extension of the emission limitation requirement
compliance date for that unit from January 1, 2000, to
December 31, 2003. The extension shall be specified
in the permit issued to the source under section 7651g
of this title, together with.any compliance schedule
and other requirements necessary to meet seeond
phase requirements by the extended date. Any unit
that is granted an extension under this section shall
not be eligible for a waiver under section 7411(j) of
this title, and shall continue tc be subject to require-
ments under this subehapter as if it were a unit
subject to section 7651d of this title.

(2) If (A} the owner or operator of an existing unit
has been granted an extension under paragraph (1) in
order to repower such unit with a clean coal unit, and
(B) such owner or operator demonstrates to the satis-
faction of the Administrator that the repowering tech-
nology to be utilized by such unit has been properly
constructed and tested on such unit, but nevertheless
has been unable to achieve the emission reduction
limitations and is economically or technologically in-
feasible, such existing unit may be retrofitted or re-

. section 7411 of this title,

FEDERAL ENVIRONMENTAL LAWS

powered with equipment or facilities utilizing another
ciean coal technology or other available control tech-
nology.

(c) Allowances

(1) For the peried of the extension under this sec-
tior, the Administrator ghall allocate to the owner or
operator of the affected unif, annual allowaneces for
sulfur dioxide equal to the affected unit’s baseline
multiplied by the lesser of the unit’s federally ap-
proved State Implementation Plan emissions limita-
tion or its actual emission rate for 1995 in lien of any
other allocation. Such allowances may not be trans- -
ferred or used by any cther source to meet emission
requirements under this subchapter, The source
owner or operator shall notify the Administrator sixty
days in advance of the date on which the affected unis
for which the extension has been granted is fo be
removed from operation to 1nsta11 the repowering
technology.

(2) Effective on that date, the unit shall be subject -
to the requirements of section T651d of this title.
Allowances for the year in which the unit is removed
from operation to install the repowering technology
shall be caleulated as the product of the unit’s baseline
multipied by 1.20 bs/mmBtu, divided by 2,000, and
prorated accordingly, and are transferable. ‘

(3) Allowances® for such existing utility units for
calendar years after the year the repowering is com-
plete shall be caleulated as the product of the exdsting
unit’s baseline multiplied by 1.20 lbs/mmBtu, divided
by 2,000.

{4) Notwithstanding the provisions of seetlon
7651b(a) and (e) of this title, allowanceg shall be
allocated under this section for a designated replace-
ment unit which replaces an existing unit (as provided
in the last sentence of stubsection (2} of this section) in
Heu of any further allocations of allowances for the
existing unit.

(5) For the purpose of meeting the aggregate emis-
gions limitation requirement set forth in seetion
7651b(a)1) of this title, the units with an extension
under this subsection shall be treated in each calendar
year during the extension period as holding allow-
ances aliocated under paragraph (8).

(d) Control requirements

Any unit quahfymg for an extension under tins
section that does not increase actual hourly emissions
for any pollutant regulated under the? chapter shall
not. be subject to any stdndard of performance under
Notwithstanding the provi-
sions of this subsection, no new unit {1) designated as
a replacement for an existing unit, (2) qualifying for
the extension under subsection {b) of this section, and
{3) located at a different site than the existing unit

Compiete Annotation Materiais, see Title 42 U.S.C.A.
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shall receive an exemption from the requirements
imposed under section 7411 of this title. .

(e} Expedited permitting .

State permitting authorities and, where applicable,
the Administrator, are encouraged to give expedited
consideration to permit applications under parts C and
D of subchapter 1 of this chapter for any source

qualifying for an extension undeér this s'ét,jtiori’;"' :

{f} Prohibition

-1t shall be unlawful for the owner oy operator of a
repowered source to fail to comply with: the require-
ment of this section, or any regulations ‘of Dermit
requirements to implement this section, including the
prohibition against emitting sulfur dioxide in excess. of
allowances held. S e
(July 14, 1955, ¢. 360; Title IV, § 499, as added Nov. 15, 1990,
Pub.L, 101549, Title 1V, § 401, 104 Stat. 2619) - - . -

‘t80.in original. Probably should be “section 7661a(12)".

2 8o in original, P{obab}y should b_e ‘f_iEI'}is’:’.‘ .

HISTORICAL AND STATUTORY NOTES

Effective and Applicability Provisions

. 1890 Acts S SRR

' Section effective Nov. 15, 1690, except as otherwise provid-
ed, see geetion 711{(h) of Pub.L. 101-549, set out g3 'a nots
urder section 7401 of this title. - S SRR
Savings Provisions O ; ‘

. Suits, actions or proceedings commenced under this chap-
ter as in effect prior to Nov. 15, 1990, not to abate by reason
-of 'the taking’ effect of anmiendments by Pub.L. 101-549;
extept as otherwise provided for, see Sectioh 711{(g) of Pub.L..
101-549, set out-as'sa note under section 740 of this title

§;7651i.  Election for additional sources .
oo TICAAS 4wy v
‘(a) Applicability. ... . R
+.The,owner or operator. of -any unit that is not, nor
will' hecome; an_ affected unit under section.7651h{e),
U651c, or 76514 of this title, or that is a.process source
under. subsection {d) of this section;. that, emits sulfyr
dioxide, may elect 4o designate that: unit or.source to
+hecome an affected unit and, to receive allowances
under this subchapter, An election shall be submitted
-fo:the Administrator for-approval, along with 3 permit
application. and proposed . compliance plan:in: accor-
ance. with: section *7651g of this title. , The Adminis-
rator  shall approve -g designation that meets the
‘eguirements-of this section, and such designated unit,
or source, shall be allocated allowances, and .be an
ifected unit for purposes of this subchapter,

" Establishment of baseline . .. ..
“The baseline for a unit designated. uhder”this see-
tion:shall. be established ‘by the: Administrator by
‘regulation; based on fuel consumption and operating

42§ 7651i
CAA §410
data for -the unit for calendar years 1985, 1986, and
1987, or if such data is not available, the Administra-
tor may preseribe a baseline based on alternative
representative data. B : S
(¢), Emission limitations . . - o
Annual emissions limitations for sulfyr dioxide shall
be equal to the product of the baseline multiplied by
the lesser of the unit's 1985 actual or allowable emigh
sion rate in lbs/mmBtu, or, if the unit.did net operate
in 1985, by the lesser of the unit’s actual or.allowable
emission rate for a calendar vear. after 1985 (as deter:
mined by the Administrator), divided by 2,000,

(d) Process sources R ST

- Not Jater than 18 months after November 15, 1990,
the ‘Administrator shall establish a program under
which the owner or operator of a ‘process source that
emits sulfur dioxide may elect to designate that source
as an affected unit for the purpose of receiving allow-
ances under  this subchapter. The  Administrator
shall; by regulation, define the sources that may be
designated; specify the emissiong limitation;: specify
the  operating, -émission baseline, and other data re.
quirements; - prescribe . CEMS “or- other. monitoring
requiretnents; and promulgate permit, reporting;-and
any. other requirements necessary to-implement stch
a program. LA G

(e) Allowances and permits .= T
The ‘Administrator. shall issue aliowances to an af-
fected unit under this section in an amount equal to
the emissions limitation caleulated under subsection
{ey or-(d) of this section, in accordance with section
1651b . of this title.  Such allowance may be used in
accordanee with, and shall be subject to, the provi-
sions, of section 7651b of this title.  Affected :sources
under this section shall he subject to the requirements
of sections -7651b, . 7651g, 7651, T6b1k, 76511, and
7651m of this title,. . . o .

() Limitation ' oo

Any unit designated under. this. seetion . shall .not
transfer, or bank aliowances, produced .as a result of
reduced utilization or shutdown,, except that,, such
allowances fay be transferred or carried. forward for
use in subsequent years to the extent that the reduced
utilization or shutdown results from the: replacement
of thermal energy from.the unit designated under this
section, with.thermal energy generated by any other
unit or units subject to the requirements: of thig
subchapter, and the designated unit's allowances are
transferred or carried forward for use at such other
replacement, anit or units; In no ease may the Admin-
istrator allocate to .a- source designated under this
section allowances in.an amount greater- than the
ernissions resulting from operation of the sorea in full
compliance with the reguirements of this chapter. No

Complete Annotation Materials, see Tiile .42 US.CA.
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Bection effective Nov, 15, 1890, except as otherwise provid-
ed, see section 711(b)..of :Pub.L, 101-549, set out as & note
under section 7401 of this tile,

Savings Provisions

Buits, actions or proceedmgs commenced unde? this chap-
ter as in-effect prior to Nov. 15, 1890, not to abate by reason
of the .taking effect of :amendments 'by Pub.L. 101-549,
except as otherwise provided: for, see section 711(a) of Pub.L.
101-549, set out as a note under section 7401 of -this title.
§7651n . Llean cloal,te_éhnology r_egiﬂatory in-

centives

[CAA § 415]

fa) “Clean coal technology’ defined

For parposes of this section, “clean coal technology”
meadné “any technology, including technologies applied
- atthe precombustion, combustion, of post combustion
stage,"dt & hew or existing faeility’ which will achieve
significant reduetions in alr emissions of sulfir dioxide
or oxides of nitrogen associated with the utilization of
coal in the generation of eiectrmty, process steam, or
industrial products, which is not in Wldespread use as
of November 15 1990 :

(b) Rev1sed regulatlons for ciean coal technology
“demonstrations TP :

(1) Apphcablllty

! This ‘subsection apphes to physical or opera’monal
changes 1o existing facilities for the sole purpose of
“installation, operation, cessation, or removal of a
temporary or permanent clean coal technology dem-
onstration project. For the purposes of this see-
tion, & clean coal technology demonstration projeet

_shall mean a project using funds appropriated un-
sderi.the heading “Department of Energy—Clean
Goal Teehnology”, up to a -total: amount of
£$2,600,000,000 for . commercial demonstration . of
Jtlean coal technology, or similar projects funded
“through-apprepriations. for the Environmental Pro-
“tection Agency.  The Federal contribution for a
- Gualitying project shall be at least; 20 pereent of the
total cost of the demonstration project. - -

(2) Temporary projects = -

¢ -Instaliation; operation, cessatlon ‘or removal of a
tempora.ry elean coal technology demonstratzon pro-
Jject that is operated for- a period of five vears or
irless,-and -which complies with the.State xmplementa'
vtion-plans:for the State in which the project is
located and other requirements necessary to- attain
tand maintain the national ambient air quality stan-

_ #ldhrds during and after the:project is.terminated,
shall not subject such facﬂlty to the requirements of

tosection 7411 of this title or pa,rt C or B of subchap—

% ’ser TIiofithis chapter:- -

42 § 7651n

CAA §415

(3) Permanent projects

‘For permanent cléean coal technology demonstrw
tion projects that constitute repowering as defined
in section 765la(1)! of this title, any qualifying
praject shall not be subject to standards of perfor-

manee under section 7411 of this title or to the:

“review and permitting requirements of part C for

any poliutant the ‘potential emissions of which will
not inérease as & result of the demonstratlon pro-
ject.

(4) EPA regulatlonb
Not later than 12 months after November 15,
1990, the Administrator shall promuigate regula-
tions or interpretive rulings fo revise requirements
under section 7411 of this title and parts C and D,
‘as appropriste, to facilitate projects consistent in?
this subsectioh. With respeét to parts C and' D,
such reguldtions or rulings shall apply to all areas in
which EPA is the permitting authority.” In thoke
instanees in whick the State is the permitting au-
thority under part C or I}, ahy State may adopt and
submit to-the Administrator for approval revisions
to its implementation plan to: apply the regulationg
or rulings promulgated under this subsection.
(¢} Exemption for reactivation of very clean units
Physical changes or changes in' the method’ of oper-
ation associated with the commenteiment of ‘commer-
cidl operations by a coalfired utility unit after a
period of discontinued operation shall not subject the
unit to the requirements of section 7411 of this title or
part C of the Act where the unit (1) has not been in
operation for the’ two-year period prior to the enaet-
ment. of the Clean Air Act Amendments of 1990
[November 15, 1990], and the emissions froin such
unit continue to be carried.in “the’ per'm1tt1ng atthori-
ty's ernissions mventor'y at the time of enactment, (2)
was equ1pped pr:or to shut-down with a continnous
system of emissions control that achieves a remoVal
efficiency for sulfur dioxide of no less than 85 percent
and a removal efficiency for particulates of no-less
than 98 percent, (3) is equipped with low—NOX-burners
prior to the time of commencement; and (4) is other-
wise. in compliance with the requlrements of this
chapter. . .
(July-14, 1055, ¢, 360, Title IV, § 415; as added Nov. 15 1990
Pub.L. 101548, Tltlel'V § 401, 104 Stat 2625.) .
1.3¢ in original, Probably should be section “7651a(12)",
2 So in uﬂg’mal ‘Probably should be “\mth”

-HISTORICAL AND STATUTORY NOTES
References in Text -
Parts C and D and part C of the Act roferred to in
subsees, (b)(3), (4) and {e), probably mean parts C and D.of
subchapter 1 of this chapter o . o

Effective and Apphcablhty PI'DVISIODS
1990 Aets - dre

Compilete Annotation Materlals, see Title- 42 11.8.C.A,
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Section effective Nov. 15, 1990, except as otherwise provid-
ed, see section Til(b) of Pub.L. 101-548, set out as a note
uz}der section 7401 of this title.

Savings Provisions :

Suits, actions ot proceedings commenced under this chap-
ter as-in effect prior to Nov. 15, 1990, not o abate by reason
of the teking effect of amendments by Pub.l. 101-549,
except as otherwise provided for, see seetion 711(a) of Pub,L.
1G1-h48, set out as a note under section 7401 of thzs iitle.

§ 76510.

Contingency guarantee, auetlons, re-
serve :

[C-AA.-§ '416']
(a) Definitions" ‘
_For purposes of this section—

(1) The term “independent power producer
,means any person who owns or operates, in whole
or in part, one or more new 1ndependent power
production facilities.

. {2) The term “new mdependent power pmductmn
faazhty means a-facility that— . ‘
(A) i used for the generation of electmc ener-
gy, 80 percent or more: of which. is sold ab Wh01e~
sale:
(B) is nonrecourse project-financed (as such
term is defined by the Secretary of Energy within
3 months of November 15, 1990);

~ (C) does not generate electric energy .sold to

any affiliste (as defined in section 79b(a)(11) of

Title 15) of the facility’s owner or operator unless

the owner or operator of the facility demonstrates

that it cannot obtain allowances from the affiliate;

‘and

(D) is a new unit, requzred to hold allowances
~ under this subchapter. .
(3), The term “required allowances” means the
allowances required to operate such unit for so
much of the unit's useful life as oceurs after January
1, 2000. :
(b) Special reserve of allowances

Within 86 months - after November 15, 1990, the
Administrater shall promulgate regulations establish-
ing a Special Allowance Reserve containing allowances
to be sold under this section, For purposes of estab-
lishing the Special Allowance Reserve, the Adminis-
trator shall withhold-

(1) 2.8 percent of the allocation of allowances for
each year from 1995 through 1999 inclusive; and

(2) 2.8 percent of the basic Phase II allowance
allocation of allowances for each year beg}nmng in
the year 2000

which’ would (but for this subsection) be 1ssued for
each affected unit at an affected source. The Admin-
istrator shail record such withholding for purposes of
transferring the proceeds of the allowance sales under

FEDERAL ENVIRONMENTAL LAWS

this subsection. The allowanees so withheld shall be
deposited in the Reserve under this sectlon :

{e) Direct sale at $1,500 per ton
(1) Subaccount for direct sales

1In accordance with regulatmns under this section,
the Administrator.shall establish a Direct Sale Sub-
aceount in the Special Allowance Reserve estab-
lished under this section. - The Direct Sale Subac-
count shali contain allowances in the amount of
50,000 tong per year for each year beginningin the
yvear 2000,

(2) Sales

Allowances in the subaceount shall be offered for
direct sale to any person at the times and in the
amounts specified in table 1 at a price of $1,500 per
allowanee, adjusted by the Consumer Price Index in
the same manner- as provided in paragraph (3).
Requests to purchase allowances from the Direct
Sale Subaccount established under paragraph (1)
- shall be approved in the order of receipt untii no
allowances remain in such subaccount, except that
an opportunity to purchase such allowaneces shall be
provided to the independent power producers re-
ferred to'in thiz subsection before-such: allowances
are offered to any other person. KEach applicant
shall be requzred to pay 50 percent .of the total
purchase price of the allowances within 6 months
after the approval of the request to purchase, The
remainder shall be paid on or before the tr'ansfer of
the aliowances

TABLE 1—NUMBER OF ALLOWANCES AVAILABLE
ror Sane ar 31,500 Per Ton

Advance

S : Spot Sale
~ Year of Sale {same vear}  Sale
1093-1999. ..o, e 25,000
2000 and affer ... .. ... ... 25,000 25,000

Aliowances sold in the spot sale in any year are allowances which
may only be used in that year Gunless banked for uge in a later year).
Allowances gold in the advance sale In any year are allowanees which
inay only be used in the Tth year after the year in which they are first
offerad for sale (unless banked for use in ' later year).

(3) Entitlement to written guarantee

Any independent power producer that submits an
application. to the Administrator establishing that
snch independent power producer—

(A) proposes-to construct a new mdependent
power production facility for which allowances are
required under this subchapter;

(B) will apply for financing to construct such
facility after January 1, 1990, and before the date
of the first avetion under this section;

{C) has submitted to each owner or operator of
an affected unit listed in table A (in section 7651c

Complete Annotation Materials,. see Title 42 U.8.C.A,
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§51.162
agency’s proposed approval or dis-
approval.

(b) For purposes of paragraph (a) of
this section, opportunity for public
comment shall include, as a min-
imum—

(1) Availability for public inspection
in at least one location in the area af-
fected of the information submitted by
the owner or operator and of the State
or local agency’s analysis of the effect
on air quality;

(2) A 30-day period for submittal of
public comment; and

(3) A notice by prominent advertise-
ment in the area affected of the loca-
tion of the source information and
analysis specified in paragraph (b)(1) of
this section.

(c) Where the 30-day comment period
required in paragraph (b) of this sec-
tion would conflict with existing re-
quirements for acting on requests for
permission to construct or modify, the
State may submit for approval a com-
ment period which is consistent with
such existing requirements.

(d) A copy of the notice required by
paragraph (b) of this section must also
be sent to the Administrator through
the appropriate Regional Office, and to
all other State and local air pollution
control agencies having jurisdiction in
the region in which such new or modi-
fied installation will be located. The
notice also must be sent to any other
agency in the region having responsi-
bility for implementing the procedures
required under this subpart. For lead, a
copy of the notice is required for all
point sources. The definition of point
for lead is given in §51.100(k)(2).

§51.162 Identification of responsible
agency.

Each plan must identify the State or
local agency which will be responsible
for meeting the requirements of this
subpart in each area of the State.
Where such responsibility rests with an
agency other than an air pollution con-
trol agency, such agency will consult
with the appropriate State or local air
pollution control agency in carrying
out the provisions of this subpart.

§51.163 Administrative procedures.

The plan must include the adminis-
trative procedures, which will be fol-

40 CFR Ch. | (7-1-03 Edition)

lowed in making the determination
specified in paragraph (a) of §51.160.

§51.164 Stack height procedures.

Such procedures must provide that
the degree of emission limitation re-
quired of any source for control of any
air pollutant must not be affected by
so much of any source’s stack height
that exceeds good engineering practice
or by any other dispersion technique,
except as provided in §51.118(b). Such
procedures must provide that before a
State issues a permit to a source based
on a good engineering practice stack
height that exceeds the height allowed
by §51.100(ii) (1) or (2), the State must
notify the public of the availability of
the demonstration study and must pro-
vide opportunity for public hearing on
it. This section does not require such
procedures to restrict in any manner
the actual stack height of any source.

§51.165

(a) State Implementation Plan and
Tribal Implementation Plan provisions
satisfying sections 172(c)(5) and 173 of
the Act shall meet the following condi-
tions:

(1) All such plans shall use the spe-
cific definitions. Deviations from the
following wording will be approved
only if the State specifically dem-
onstrates that the submitted definition
is more stringent, or at least as strin-
gent, in all respects as the cor-
responding definition below:

(i) Stationary source means any build-
ing, structure, facility, or installation
which emits or may emit a regulated
NSR pollutant.

(i) Building, structure, facility, or in-
stallation means all of the pollutant-
emitting activities which belong to the
same industrial grouping, are located
on one or more contiguous or adjacent
properties, and are under the control of
the same person (or persons under com-
mon control) except the activities of
any vessel. Pollutant-emitting activi-
ties shall be considered as part of the
same industrial grouping if they belong
to the same Major Group (i.e., which
have the same two-digit code) as de-
scribed in the Standard Industrial Clas-
sification Manual, 1972, as amended by
the 1977 Supplement (U.S. Government

Permit requirements.
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Printing Office stock numbers 4101-0065
and 003-005-00176-0, respectively).

(iii) Potential to emit means the max-
imum capacity of a stationary source
to emit a pollutant under its physical
and operational design. Any physical
or operational limitation on the capac-
ity of the source to emit a pollutant,
including air pollution control equip-
ment and restrictions on hours of oper-
ation or on the type or amount of ma-
terial combusted, stored, or processed,
shall be treated as part of its design
only if the limitation or the effect it
would have on emissions is federally
enforceable. Secondary emissions do
not count in determining the potential
to emit of a stationary source.

(iv)(A) Major stationary source means:

(1) Any stationary source of air pol-
lutants which emits, or has the poten-
tial to emit 100 tons per year or more
of any regulated NSR pollutant, or

(2) Any physical change that would
occur at a stationary source not quali-
fying under paragraph (a)(1)(iv)(A)(1) as
a major stationary source, if the
change would constitute a major sta-
tionary source by itself.

(B) A major stationary source that is
major for volatile organic compounds
shall be considered major for ozone

(C) The fugitive emissions of a sta-
tionary source shall not be included in
determining for any of the purposes of
this paragraph whether it is a major
stationary source, unless the source be-
longs to one of the following categories
of stationary sources:

(1) Coal cleaning plants (with ther-
mal dryers);

(2) Kraft pulp mills;

(3) Portland cement plants;

(4) Primary zinc smelters;

(5) Iron and steel mills;

(6) Primary aluminum ore reduction
plants;

(7) Primary copper smelters;

(8) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(9) Hydrofluoric, sulfuric, or nitric
acid plants;

(10) Petroleum refineries;

(11) Lime plants;

(12) Phosphate
plants;

(13) Coke oven batteries;

(14) Sulfur recovery plants;

rock processing

§51.165

(15) Carbon black plants (furnace
process);

(16) Primary lead smelters;

(17) Fuel conversion plants;

(18) Sintering plants;

(19) Secondary metal production
plants;

(20) Chemical process plants;

(21) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(22) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(23) Taconite ore processing plants;

(24) Glass fiber processing plants;

(25) Charcoal production plants;

(26) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input; and

(27) Any other stationary source cat-
egory which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act.

(V)(A) Major modification means any
physical change in or change in the
method of operation of a major sta-
tionary source that would result in:

(1) A significant emissions increase
of a regulated NSR pollutant (as de-
fined in paragraph (a)(1)(xxxvii) of this
section); and

(2) A significant net emissions in-
crease of that pollutant from the major
stationary source.

(B) Any significant emissions in-
crease (as defined in paragraph
(@)(1)(xxvii) of this section) from any
emissions units or net emissions in-
crease (as defined in paragraph
(a)(1)(vi) of this section) at a major sta-
tionary source that is significant for
volatile organic compounds shall be
considered significant for ozone.

(C) A physical change or change in
the method of operation shall not in-
clude:

(1) Routine maintenance, repair and
replacement;

(2) Use of an alternative fuel or raw
material by reason of an order under
sections 2 (a) and (b) of the Energy
Supply and Environmental Coordina-
tion Act of 1974 (or any superseding
legislation) or by reason of a natural
gas curtailment plan pursuant to the
Federal Power Act;
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(3) Use of an alternative fuel by rea-
son of an order or rule section 125 of
the Act;

(4) Use of an alternative fuel at a
steam generating unit to the extent
that the fuel is generated from munic-
ipal solid waste;

(5) Use of an alternative fuel or raw
material by a stationary source which;

(i) The source was capable of accom-
modating before December 21, 1976, un-
less such change would be prohibited
under any federally enforceable permit
condition which was established after
December 12, 1976 pursuant to 40 CFR
52.21 or under regulations approved
pursuant to 40 CFR subpart | or §51.166,
or

(il) The source is approved to use
under any permit issued under regula-
tions approved pursuant to this sec-
tion;

(6) An increase in the hours of oper-
ation or in the production rate, unless
such change is prohibited under any
federally enforceable permit condition
which was established after December
21, 1976 pursuant to 40 CFR 52.21 or reg-
ulations approved pursuant to 40 CFR
part 51 subpart | or 40 CFR 51.166.

(7) Any change in ownership at a sta-
tionary source.

(8) The addition, replacement, or use
of a PCP, as defined in paragraph
(@)(1)(xxv) of this section, at an exist-
ing emissions unit meeting the require-
ments of paragraph (e) of this section.
A  replacement control technology
must provide more effective emissions
control than that of the replaced con-
trol technology to qualify for this ex-
clusion.

(9) The installation, operation, ces-
sation, or removal of a temporary
clean coal technology demonstration
project, provided that the project com-
plies with:

(i) The State Implementation Plan
for the State in which the project is lo-
cated, and

(ii) Other requirements necessary to
attain and maintain the national ambi-
ent air quality standard during the
project and after it is terminated.

(D) This definition shall not apply
with respect to a particular regulated
NSR pollutant when the major sta-
tionary source is complying with the
requirements under paragraph (f) of

40 CFR Ch. | (7-1-03 Edition)

this section for a PAL for that pollut-
ant. Instead, the definition at para-
graph (f)(2)(viii) of this section shall
apply.

(vi)(A) Net emissions increase means,
with respect to any regulated NSR pol-
lutant emitted by a major stationary
source, the amount by which the sum
of the following exceeds zero:

(1) The increase in emissions from a
particular physical change or change in
the method of operation at a sta-
tionary source as calculated pursuant
to paragraph (a)(2)(ii) of this section;
and

(2) Any other increases and decreases
in actual emissions at the major sta-
tionary source that are contempora-
neous with the particular change and
are otherwise creditable. Baseline ac-
tual emissions for calculating in-
creases and decreases under this para-
graph (a)(1)(vi)(A)(2) shall be deter-
mined as provided in paragraph
(a)(1)(xxxv) of this section, except that
paragraphs (@)A)xxxv)(A)(3) and
(@) (1) (xxxv)(B)(4) of this section shall
not apply.

(B) An increase or decrease in actual
emissions is contemporaneous with the
increase from the particular change
only if it occurs before the date that
the increase from the particular
change occurs;

(C) An increase or decrease in actual
emissions is creditable only if:

(1) It occurs within a reasonable pe-
riod to be specified by the reviewing
authority; and

(2) The reviewing authority has not
relied on it in issuing a permit for the
source under regulations approved pur-
suant to this section, which permit is
in effect when the increase in actual
emissions from the particular change
occurs; and

(3) The increase or decrease in emis-
sions did not occur at a Clean Unit, ex-
cept as provided in paragraphs (c)(8)
and (d)(10) of this section.

(D) An increase in actual emissions is
creditable only to the extent that the
new level of actual emissions exceeds
the old level.

(E) A decrease in actual emissions is
creditable only to the extent that:

(1) The old level of actual emission or
the old level of allowable emissions
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whichever is lower, exceeds the new
level of actual emissions;

(2) 1t is enforceable as a practical
matter at and after the time that ac-
tual construction on the particular
change begins; and

(3) The reviewing authority has not
relied on it in issuing any permit under
regulations approved pursuant to 40
CFR part 51 subpart | or the State has
not relied on it in demonstrating at-
tainment or reasonable further
progress;

(4) 1t has approximately the same
qualitative significance for public
health and welfare as that attributed
to the increase from the particular
change; and

(5) The decrease in actual emissions
did not result from the installation of
add-on control technology or applica-
tion of pollution prevention practices
that were relied on in designating an
emissions unit as a Clean Unit under 40
CFR 52.21(y) or under regulations ap-
proved pursuant to paragraph (d) of
this section or §51.166(u). That is, once
an emissions unit has been designated
as a Clean Unit, the owner or operator
cannot later use the emissions reduc-
tion from the air pollution control
measures that the Clean Unit designa-
tion is based on in calculating the net
emissions increase for another emis-
sions unit (i.e., must not use that re-
duction in a ‘“‘netting analysis’ for an-
other emissions unit). However, any
new emissions reductions that were not
relied upon in a PCP excluded pursuant
to paragraph (e) of this section or for a
Clean Unit designation are creditable
to the extent they meet the require-
ments in paragraphs (e)(6)(iv) of this
section for the PCP and paragraphs
(c)(8) or (d)(10) of this section for a
Clean Unit.

(F) An increase that results from a
physical change at a source occurs
when the emissions unit on which con-
struction occurred becomes oper-
ational and begins to emit a particular
pollutant. Any replacement unit that
requires shakedown becomes oper-
ational only after a reasonable shake-
down period, not to exceed 180 days.

(G) Paragraph (a)()(xii)(B) of this
section shall not apply for determining
creditable increases and decreases or
after a change.
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(vii) Emissions unit means any part of
a stationary source that emits or
would have the potential to emit any
regulated NSR pollutant and includes
an electric steam generating unit as
defined in paragraph (a)(1)(xx) of this
section. For purposes of this section,
there are two types of emissions units
as described in paragraphs (a)(1)(vii)(A)
and (B) of this section.

(A) A new emissions unit is any emis-
sions unit which is (or will be) newly
constructed and which has existed for
less than 2 years from the date such
emissions unit first operated.

(B) An existing emissions unit is any
emissions unit that does not meet the
requirements in paragraph (a)(1)(vii)(A)
of this section.

(viii) Secondary emissons means emis-
sions which would occur as a result of
the construction or operation of a

major stationary source or major
modification, but do not come from the
major stationary source or major

modification itself. For the purpose of
this section, secondary emissions must
be specific, well defined, quantifiable,
and impact the same general area as
the stationary source or modification
which causes the secondary emissions.
Secondary emissions include emissions
from any offsite support facility which
would not be constructed or increase
its emissions except as a result of the
construction of operation of the major
stationary source of major modifica-
tion. Secondary emissions do not in-
clude any emissions which come di-
rectly from a mobile source such as
emissions from the tailpipe of a motor
vehicle, from a train, or from a vessel.

(ix) Fugitive emissions means those
emissions which could not reasonably
pass through a stack, chimney, vent or
other functionally equivalent opening.

(x) Significant means, in reference to
a net emissions increase pr the poten-
tial of a source to emit any of the fol-
lowing pollutions, as rate of emissions
that would equal or exceed any of the
following rates:

POLLUTANT EMISSION RATE

Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy

Ozone: 40 tpy of volatile organic compounds
Lead: 0.6 tpy
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(xi) Allowable emissions means the
emissions rate of a stationary source
calculated using the maximum rated
capacity of the source (unless the
source is subject to federally enforce-
able limits which restrict the operating
rate, or hours of operation, or both)
and the most stringent of the fol-
lowing:

(A) The applicable standards set
forth in 40 CFR part 60 or 61;

(B) Any applicable State Implemen-
tation Plan emissions limitation in-
cluding those with a future compliance
date; or

(C) The emissions rate specified as a
federally enforceable permit condition,
including those with a future compli-
ance date.

(xii)(A) Actual emissions means the ac-
tual rate of emissions of a regulated
NSR pollutant from an emissions unit,
as determined in accordance with para-
graphs (a)(1)(xii)(B) through (D) of this
section, except that this definition
shall not apply for calculating whether
a significant emissions increase has oc-
curred, or for establishing a PAL under
paragraph (f) of this section. Instead,
paragraphs (a)(1)(xxviii) and (xxxv) of
this section shall apply for those pur-
poses.

(B) In general, actual emissions as of
a particular date shall equal the aver-
age rate, in tons per year, at which the
unit actually emitted the pollutant
during a consecutive 24-month period
which precedes the particular date and
which is representative of normal
source operation. The reviewing au-
thority shall allow the use of a dif-
ferent time period upon a determina-
tion that it is more representative of
normal source operation. Actual emis-
sions shall be calculated using the
unit’s actual operating hours, produc-
tion rates, and types of materials proc-
essed, stored, or combusted during the
selected time period.

(C) The reviewing authority may pre-
sume that source-specific allowable
emissions for the unit are equivalent to
the actual emissions of the unit.

(D) For any emissions unit that has
not begun normal operations on the
particular date, actual emissions shall
equal the potential to emit of the unit
on that date.
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(xiii) Lowest achievable emission rate
(LAER) means, for any source, the
more stringent rate of emissions based
on the following:

(A) The most stringent emissions
limitation which is contained in the
implementation plan of any State for
such class or category of stationary
source, unless the owner or operator of
the proposed stationary source dem-
onstrates that such limitations are not
achievable; or

(B) The most stringent emissions
limitation which is achieved in prac-
tice by such class or category of sta-
tionary sources. This limitation, when
applied to a modification, means the
lowest achievable emissions rate for
the new or modified emissions units
within or stationary source. In no
event shall the application of the term
permit a proposed new or modified sta-
tionary source to emit any pollutant in
excess of the amount allowable under
an applicable new source standard of
performance.

(xiv) Federally enforceable means all
limitations and conditions which are
enforceable by the Administrator, in-
cluding those requirements developed
pursuant to 40 CFR parts 60 and 61, re-
quirements within any applicable State
implementation plan, any permit re-
quirements established pursuant to 40
CFR 52.21 or under regulations ap-
proved pursuant to 40 CFR part 51, sub-
part 1, including operating permits
issued under an EPA-approved program
that is incorporated into the State im-
plementation plan and expressly re-
quires adherence to any permit issued
under such program.

(xv) Begin actual construction means
in general, initiation of physical on-
site construction activities on an emis-
sions unit which are of a permanent
nature. Such activities include, but are
not limited to, installation of building
supports and foundations, laying of un-
derground pipework, and construction
of permanent storage structures. With
respect to a change in method of oper-
ating this term refers to those on-site
activities other than preparatory ac-
tivities which mark the initiation of
the change.

(xvi) Commence as applied to con-
struction of a major stationary source
or major modification means that the
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owner or operator has all necessary
preconstruction approvals or permits
and either has:

(A) Begun, or caused to begin, a con-
tinuous program of actual on-site con-
struction of the source, to be com-
pleted within a reasonable time; or

(B) Entered into binding agreements
or contractual obligations, which can-
not be canceled or modified without
substantial loss to the owner or oper-
ator, to undertake a program of actual
construction of the source to be com-
pleted within a reasonable time.

(xvii) Necessary preconstruction ap-
provals or permits means those Federal
air quality control laws and regula-
tions and those air quality control laws
and regulations which are part of the
applicable State Implementation Plan.

(xviii) Construction means any phys-
ical change or change in the method of
operation (including fabrication, erec-
tion, installation, demolition, or modi-
fication of an emissions unit) that
would result in a change in emissions.

(xix)Volatile organic compounds (VOC)
is as defined in §51.100(s) of this part.

(xx) Electric utility steam generating
unit means any steam electric gener-
ating unit that is constructed for the
purpose of supplying more than one-
third of its potential electric output
capacity and more than 25 MW elec-
trical output to any utility power dis-
tribution system for sale. Any steam
supplied to a steam distribution sys-
tem for the purpose of providing steam
to a steam-electric generator that
would produce electrical energy for
sale is also considered in determining
the electrical energy output capacity
of the affected facility.

(xxi) [Reserved]

(xxii) Temporary clean coal technology
demonstration project means a clean
coal technology demonstration project
that is operated for a period of 5 years
or less, and which complies with the
State Implementation Plan for the
State in which the project is located
and other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during the
project and after it is terminated.

(xxiii) Clean coal technology means
any technology, including technologies
applied at the precombustion, combus-
tion, or post combustion stage, at a
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new or existing facility which will
achieve significant reductions in air
emissions of sulfur dioxide or oxides of
nitrogen associated with the utiliza-
tion of coal in the generation of elec-
tricity, or process steam which was not
in widespread use as of November 15,
1990.

(xxiv) Clean coal technology dem-
onstration project means a project using
funds appropriated under the heading
“Department of Energy-Clean Coal
Technology,” up to a total amount of
$2,500,000,000 for commercial dem-
onstration of clean coal technology, or
similar projects funded through appro-
priations for the Environmental Pro-
tection Agency. The Federal contribu-
tion for a qualifying project shall be at
least 20 percent of the total cost of the
demonstration project.

(xxv) Pollution control project (PCP)
means any activity, set of work prac-
tices or project (including pollution
prevention as defined under paragraph
(a)(1)(xxvi) of this section) undertaken
at an existing emissions unit that re-
duces emissions of air pollutants from
such unit. Such qualifying activities or
projects can include the replacement
or upgrade of an existing emissions
control technology with a more effec-
tive unit. Other changes that may
occur at the source are not considered
part of the PCP if they are not nec-
essary to reduce emissions through the
PCP. Projects listed in paragraphs
(@)(L)(xxv)(A) through (F) of this sec-
tion are presumed to be environ-
mentally beneficial pursuant to para-
graph (e)(2)(i) of this section. Projects
not listed in these paragraphs may
qualify for a case-specific PCP exclu-
sion pursuant to the requirements of
paragraphs (e)(2) and (e)(5) of this sec-
tion.

(A) Conventional or advanced flue
gas desulfurization or sorbent injection
for control of SO,.

(B) Electrostatic precipitators,
baghouses, high efficiency multiclones,
or scrubbers for control of particulate
matter or other pollutants.

(C) Flue gas recirculation, low-NOx
burners or combustors, selective non-
catalytic reduction, selective catalytic
reduction, low emission combustion
(for IC engines), and oxidation/absorp-
tion catalyst for control of NOx.
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(D) Regenerative thermal oxidizers,
catalytic oxidizers, condensers, ther-
mal incinerators, hydrocarbon combus-
tion flares, biofiltration, absorbers and
adsorbers, and floating roofs for stor-
age vessels for control of volatile or-
ganic compounds or hazardous air pol-
lutants. For the purpose of this sec-
tion, ‘““hydrocarbon combustion flare”
means either a flare used to comply
with an applicable NSPS or MACT
standard (including uses of flares dur-
ing startup, shutdown, or malfunction
permitted under such a standard), or a
flare that serves to control emissions
of waste streams comprised predomi-
nately of hydrocarbons and containing
no more than 230 mg/dscm hydrogen
sulfide.

(E) Activities or projects undertaken
to accommodate switching (or par-
tially switching) to an inherently less
polluting fuel, to be limited to the fol-
lowing fuel switches:

(1) Switching from a heavier grade of
fuel oil to a lighter fuel oil, or any
grade of oil to 0.05 percent sulfur diesel
(i.e., from a higher sulfur content #2
fuel or from #6 fuel, to CA 0.05 percent
sulfur #2 diesel);

(2) Switching from coal, oil, or any
solid fuel to natural gas, propane, or
gasified coal;

(3) Switching from coal to wood, ex-
cluding construction or demolition
waste, chemical or pesticide treated
wood, and other forms of ‘“‘unclean”
wood;

(4) Switching from coal to #2 fuel oil
(0.5 percent maximum sulfur content);
and

(5) Switching from high sulfur coal to
low sulfur coal (maximum 1.2 percent
sulfur content).

(F) Activities or projects undertaken
to accommodate switching from the
use of one ozone depleting substance
(ODS) to the use of a substance with a
lower or zero ozone depletion potential
(ODP), including changes to equipment
needed to accommodate the activity or
project, that meet the requirements of
paragraphs (2)(1)(xxv)(F)(1) and (2) of
this section.

(1) The productive capacity of the
equipment is not increased as a result
of the activity or project.

(2) The projected usage of the new
substance is lower, on an ODP-weight-
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ed basis, than the baseline usage of the
replaced ODS. To make this determina-
tion, follow the procedure in para-
graphs (a)(1)(xxv)(F)(2)(i) through (iv)
of this section.

(i) Determine the ODP of the sub-
stances by consulting 40 CFR part 82,
subpart A, appendices A and B.

(ii) Calculate the replaced ODP-
weighted amount by multiplying the
baseline actual wusage (using the
annualized average of any 24 consecu-
tive months of usage within the past 10
years) by the ODP of the replaced ODS.

(iii) Calculate the projected ODP-
weighted amount by multiplying the
projected future annual usage of the
new substance by its ODP.

(iv) If the value calculated in para-
graph (a)(1)(xxv)(F)(2)(ii) of this section
is more than the value calculated in
paragraph (a)(1)(xxv)(F)(2)(iii) of this
section, then the projected use of the
new substance is lower, on an ODP-
weighted basis, than the baseline usage
of the replaced ODS.

(xxvi) Pollution prevention means any
activity that through process changes,
product reformulation or redesign, or
substitution of less polluting raw ma-
terials, eliminates or reduces the re-
lease of air pollutants (including fugi-
tive emissions) and other pollutants to
the environment prior to recycling,
treatment, or disposal; it does not
mean recycling (other than certain
“in-process recycling” practices), en-
ergy recovery, treatment, or disposal.

(xxvil) Significant emissions increase
means, for a regulated NSR pollutant,
an increase in emissions that is signifi-
cant (as defined in paragraph (a)(1)(x)
of this section) for that pollutant.

(xxviii)(A) Projected actual emissions
means, the maximum annual rate, in
tons per year, at which an existing
emissions unit is projected to emit a
regulated NSR pollutant in any one of
the 5 years (12-month period) following
the date the unit resumes regular oper-
ation after the project, or in any one of
the 10 years following that date, if the
project involves increasing the emis-
sions unit’s design capacity or its po-
tential to emit of that regulated NSR
pollutant and full utilization of the
unit would result in a significant emis-
sions increase or a significant net
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emissions increase at the major sta-
tionary source.

(B) In determining the projected ac-
tual emissions under paragraph
(@)(1)(xxviii)(A) of this section before
beginning actual construction, the
owner or operator of the major sta-
tionary source:

(1) Shall consider all relevant infor-
mation, including but not limited to,
historical operational data, the com-
pany’s own representations, the com-
pany’s expected business activity and
the company’s highest projections of
business activity, the company’s filings
with the State or Federal regulatory
authorities, and compliance plans
under the approved plan; and

(2) shall include fugitive emissions
to the extent quantifiable, and emis-
sions associated with startups, shut-
downs, and malfunctions; and

(3) Shall exclude, in calculating any
increase in emissions that results from
the particular project, that portion of
the unit’s emissions following the
project that an existing unit could
have accommodated during the con-
secutive 24-month period used to estab-
lish the baseline actual emissions
under paragraph (a)(1)(xxxv) of this
section and that are also unrelated to
the particular project, including any
increased utilization due to product de-
mand growth; or,

(4) In lieu of using the method set out
in paragraphs (@) Q) (xxvii)(B)(1)
through (3) of this section, may elect
to use the emissions unit’s potential to
emit, in tons per year, as defined under
paragraph (a)(1)(iii) of this section.

(xxix) Clean Unit means any emis-
sions unit that has been issued a major
NSR permit that requires compliance
with BACT or LAER, that is complying
with such BACT/LAER requirements,
and qualifies as a Clean Unit pursuant
to regulations approved by the Admin-
istrator in accordance with paragraph
(c) of this section; or any emissions
unit that has been designated by a re-
viewing authority as a Clean Unit,
based on the criteria in paragraphs
(d)(3)(i) through (iv) of this section,
using a plan-approved permitting proc-
ess; or any emissions unit that has
been designated as a Clean Unit by the
Administrator in accordance with
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§52.21(y)(3)(i) through (iv) of this chap-
ter.

(xxx) Nonattainment major new source
review (NSR) program means a major
source preconstruction permit program
that has been approved by the Admin-
istrator and incorporated into the plan
to implement the requirements of this
section, or a program that implements
part 51, appendix S, Sections | through
VI of this chapter. Any permit issued
under such a program is a major NSR
permit.

(xxxi) Continuous emissions monitoring
system (CEMS) means all of the equip-
ment that may be required to meet the
data acquisition and availability re-
quirements of this section, to sample,
condition (if applicable), analyze, and
provide a record of emissions on a con-
tinuous basis.

(xxxii) Predictive emissions monitoring
system (PEMS) means all of the equip-
ment necessary to monitor process and
control device operational parameters
(for example, control device secondary
voltages and electric currents) and
other information (for example, gas
flow rate, O, or CO, concentrations),
and calculate and record the mass
emissions rate (for example, Ib/hr) on a
continuous basis.

(xxxiii) Continuous parameter moni-
toring system (CPMS) means all of the
equipment necessary to meet the data
acquisition and availability require-
ments of this section, to monitor proc-
ess and control device operational pa-
rameters (for example, control device
secondary voltages and electric cur-
rents) and other information (for exam-
ple, gas flow rate, O, or CO, concentra-
tions), and to record average oper-
ational parameter value(s) on a contin-
uous basis.

(xxxiv) Continuous emissions rate moni-
toring system (CERMS) means the total
equipment required for the determina-
tion and recording of the pollutant
mass emissions rate (in terms of mass
per unit of time).

(xxxv) Baseline actual emissions means
the rate of emissions, in tons per year,
of a regulated NSR pollutant, as deter-
mined in accordance with paragraphs
(@)(1)(xxxv)(A) through (D) of this sec-
tion.

(A) For any existing electric utility
steam generating unit, baseline actual
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emissions means the average rate, in
tons per year, at which the unit actu-
ally emitted the pollutant during any
consecutive 24-month period selected
by the owner or operator within the 5-
year period immediately preceding
when the owner or operator begins ac-
tual construction of the project. The
reviewing authority shall allow the use
of a different time period upon a deter-
mination that it is more representative
of normal source operation.

(1) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(2) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above any emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(3) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
the emissions units being changed. A
different consecutive 24-month period
can be used for each regulated NSR
pollutant.

(4) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
emissions, in tons per year, and for ad-
justing this amount if required by
paragraph (a)(1)(xxxv)(A)(2) of this sec-
tion.

(B) For an existing emissions unit
(other than an electric utility steam
generating unit), baseline actual emis-
sions means the average rate, in tons
per year, at which the emissions unit
actually emitted the pollutant during
any consecutive 24-month period se-
lected by the owner or operator within
the 10-year period immediately pre-
ceding either the date the owner or op-
erator begins actual construction of
the project, or the date a complete per-
mit application is received by the re-
viewing authority for a permit required
either under this section or under a
plan approved by the Administrator,
whichever is earlier, except that the 10-
year period shall not include any pe-
riod earlier than November 15, 1990.
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(1) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(2) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above an emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(3) The average rate shall be adjusted
downward to exclude any emissions
that would have exceeded an emission
limitation with which the major sta-
tionary source must currently comply,
had such major stationary source been
required to comply with such limita-
tions during the consecutive 24-month
period. However, if an emission limita-
tion is part of a maximum achievable
control technology standard that the
Administrator proposed or promul-
gated under part 63 of this chapter, the
baseline actual emissions need only be
adjusted if the State has taken credit
for such emissions reductions in an at-
tainment demonstration or mainte-
nance plan consistent with the require-
ments of paragraph (a)(3)(ii)(G) of this
section.

(4) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
the emissions units being changed. A
different consecutive 24-month period
can be used For each regulated NSR
pollutant.

(5) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
emissions, in tons per year, and for ad-
justing this amount if required by
paragraphs (a)(1)(xxxv)(B)(2) and (3) of
this section.

(C) For a new emissions unit, the
baseline actual emissions for purposes
of determining the emissions increase
that will result from the initial con-
struction and operation of such unit
shall equal zero; and thereafter, for all
other purposes, shall equal the unit’s
potential to emit.

(D) For a PAL for a major stationary
source, the baseline actual emissions
shall be calculated for existing electric

174



Environmental Protection Agency

utility steam generating units in ac-
cordance with the procedures con-
tained in paragraph (a)(1)(xxxv)(A) of
this section, for other existing emis-
sions units in accordance with the pro-
cedures  contained in paragraph
(a)(1)(xxxv)(B) of this section, and for a
new emissions unit in accordance with
the procedures contained in paragraph
(@)(1)(xxxv)(C) of this section.

(xxxvi) [Reserved]

(xxxvii) Regulated NSR pollutant, for
purposes of this section, means the fol-
lowing:

(A) Nitrogen oxides or any volatile
organic compounds;

(B) Any pollutant for which a na-
tional ambient air quality standard has
been promulgated; or

(C) Any pollutant that is a con-
stituent or precursor of a general pol-
lutant listed under paragraphs
(@)(1)(xxxvii)(A) or (B) of this section,
provided that a constituent or pre-
cursor pollutant may only be regulated
under NSR as part of regulation of the
general pollutant.

(xxxviii) Reviewing authority means
the State air pollution control agency,
local agency, other State agency, In-
dian tribe, or other agency authorized
by the Administrator to carry out a
permit program under this section and
§51.166, or the Administrator in the
case of EPA-implemented permit pro-
grams under §52.21.

(xxxix) Project means a physical
change in, or change in the method of
operation of, an existing major sta-
tionary source.

(xI) Best available control technology
(BACT) means an emissions limitation
(including a visible emissions standard)
based on the maximum degree of reduc-
tion for each regulated NSR pollutant
which would be emitted from any pro-
posed major stationary source or major
modification which the reviewing au-
thority, on a case-by-case basis, taking
into account energy, environmental,
and economic impacts and other costs,
determines is achievable for such
source or modification through appli-
cation of production processes or avail-
able methods, systems, and techniques,
including fuel cleaning or treatment or
innovative fuel combustion techniques
for control of such pollutant. In no
event shall application of best avail-
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able control technology result in emis-
sions of any pollutant which would ex-
ceed the emissions allowed by any ap-
plicable standard under 40 CFR part 60
or 61. If the reviewing authority deter-
mines that technological or economic
limitations on the application of meas-
urement methodology to a particular
emissions unit would make the imposi-
tion of an emissions standard infeasi-
ble, a design, equipment, work prac-
tice, operational standard, or combina-
tion thereof, may be prescribed instead
to satisfy the requirement for the ap-
plication of BACT. Such standard
shall, to the degree possible, set forth
the emissions reduction achievable by
implementation of such design, equip-
ment, work practice or operation, and
shall provide for compliance by means
which achieve equivalent results.

(xli) Prevention of Significant Deterio-
ration (PSD) permit means any permit
that is issued under a major source
preconstruction permit program that
has been approved by the Adminis-
trator and incorporated into the plan
to implement the requirements of
§51.166 of this chapter, or under the
program in §52.21 of this chapter.

(xlii) Federal Land Manager means,
with respect to any lands in the United
States, the Secretary of the depart-
ment with authority over such lands.

(2) Applicability procedures. (i) Each
plan shall adopt a preconstruction re-
view program to satisfy the require-
ments of sections 172(c)(5) and 173 of
the Act for any area designated non-
attainment for any national ambient
air quality standard under subpart C of
40 CFR part 81. Such a program shall
apply to any new major stationary
source or major modification that is
major for the pollutant for which the
area Is designated nonattainment
under section 107(d)(1)(A)(i) of the Act,
if the stationary source or modifica-
tion would locate anywhere in the des-
ignated nonattainment area.

(ii) Each plan shall use the specific
provisions of paragraphs (a)(2)(ii)(A)
through (F) of this section. Deviations
from these provisions will be approved
only if the State specifically dem-
onstrates that the submitted provi-
sions are more stringent than or at
least as stringent in all respects as the
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corresponding provisions in paragraphs
(@)(2)(i1)(A) through (F) of this section.

(A) Except as otherwise provided in
paragraphs (a)(2)(iii) and (iv) of this
section, and consistent with the defini-
tion of major modification contained
in paragraph (a)(1)(v)(A) of this sec-
tion, a project is a major modification
for a regulated NSR pollutant if it
causes two types of emissions
increases—a significant emissions in-
crease (as defined in paragraph
(a)(1)(xxvii) of this section), and a sig-
nificant net emissions increase (as de-
fined in paragraphs (a)(1)(vi) and (x) of
this section). The project is not a
major modification if it does not cause
a significant emissions increase. If the
project causes a significant emissions
increase, then the project is a major
modification only if it also results in a
significant net emissions increase.

(B) The procedure for calculating (be-
fore beginning actual construction)
whether a significant emissions in-
crease (i.e., the first step of the proc-
ess) will occur depends upon the type of
emissions units being modified, accord-
ing to paragraphs (a)(2)(ii)(C) through
(F) of this section. The procedure for
calculating (before beginning actual
construction) whether a significant net
emissions increase will occur at the
major stationary source (i.e., the sec-
ond step of the process) is contained in
the definition in paragraph (a)(1)(vi) of
this section. Regardless of any such
preconstruction projections, a major
modification results if the project
causes a significant emissions increase
and a significant net emissions in-
crease.

(C) Actual-to-projected-actual applica-
bility test for projects that only involve
existing emissions units. A significant
emissions increase of a regulated NSR
pollutant is projected to occur if the
sum of the difference between the pro-
jected actual emissions (as defined in
paragraph (a)(1)(xxviii) of this section)
and the baseline actual emissions (as
defined in paragraphs (a)(1)(xxxv)(A)
and (B) of this section, as applicable),
for each existing emissions unit, equals
or exceeds the significant amount for
that pollutant (as defined in paragraph
(a)(1)(x) of this section).

(D) Actual-to-potential test for projects
that only involve construction of a new
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emissions unit(s). A significant emis-
sions increase of a regulated NSR pol-
lutant is projected to occur if the sum
of the difference between the potential
to emit (as defined in paragraph
(a)(1)(iii) of this section) from each new
emissions unit following completion of
the project and the baseline actual
emissions (as defined in paragraph
(@)(1)(xxxv)(C) of this section) of these
units before the project equals or ex-
ceeds the significant amount for that
pollutant (as defined in paragraph
(@)(1)(x) of this section).

(E) Emission test for projects that in-
volve Clean Units. For a project that
will be constructed and operated at a
Clean Unit without causing the emis-
sions unit to lose its Clean Unit des-
ignation, no emissions increase is
deemed to occur.

(F) Hybrid test for projects that involve
multiple types of emissions units. A sig-
nificant emissions increase of a regu-
lated NSR pollutant is projected to
occur if the sum of the emissions in-
creases for each emissions unit, using
the method specified in paragraphs
(@)(2)(ii)(C) through (E) of this section
as applicable with respect to each
emissions unit, for each type of emis-
sions unit equals or exceeds the signifi-
cant amount for that pollutant (as de-
fined in paragraph (a)(1)(x) of this sec-
tion). For example, if a project in-
volves both an existing emissions unit
and a Clean Unit, the projected in-
crease is determined by summing the
values determined using the method
specified in paragraph (a)(2)(ii)(C) of
this section for the existing unit and
using the method specified in para-
graph (a)(2)(ii)(E) of this section for the
Clean Unit.

(iii) The plan shall require that for
any major stationary source for a PAL
for a regulated NSR pollutant, the
major stationary source shall comply
with requirements under paragraph (f)
of this section.

(iv) The plan shall require that an
owner or operator undertaking a PCP
(as defined in paragraph (a)(1)(xxv) of
this section) shall comply with the re-
quirements under paragraph (e) of this
section.

(3)(i) Each plan shall provide that for
sources and modifications subject to
any preconstruction review program
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adopted pursuant to this subsection
the baseline for determining credit for
emissions reductions is the emissions
limit under the applicable State Imple-
mentation Plan in effect at the time
the application to construct is filed,
except that the offset baseline shall be
the actual emissions of the source from
which offset credit is obtained where;

(A) The demonstration of reasonable
further progress and attainment of am-
bient air quality standards is based
upon the actual emissions of sources
located within a designated nonattain-
ment area for which the precon-
struction review program was adopted;
or

(B) The applicable State Implementa-
tion Plan does not contain an emis-
sions limitation for that source or
source category.

(i) The plan shall further provide
that:

(A) Where the emissions limit under
the applicable State Implementation
Plan allows greater emissions than the
potential to emit of the source, emis-
sions offset credit will be allowed only
for control below this potential;

(B) For an existing fuel combustion
source, credit shall be based on the al-
lowable emissions under the applicable
State Implementation Plan for the
type of fuel being burned at the time
the application to construct is filed. If
the existing source commits to switch
to a cleaner fuel at some future date,
emissions offset credit based on the al-
lowable (or actual) emissions for the
fuels involved is not acceptable, unless
the permit is conditioned to require
the use of a specified alternative con-
trol measure which would achieve the
same degree of emissions reduction
should the source switch back to a
dirtier fuel at some later date. The re-
viewing authority should ensure that
adequate long-term supplies of the new
fuel are available before granting emis-
sions offset credit for fuel switches,

(C)(1) Emissions reductions achieved
by shutting down an existing source or
curtailing production or operating
hours below baseline levels may be
generally credited if such reductions
are permanent, quantifiable, and feder-
ally enforceable, and if the area has an
EPA-approved attainment plan. In ad-
dition, the shutdown or curtailment is
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creditable only if it occurred on or
after the date specified for this purpose
in the plan, and if such date is on or
after the date of the most recent emis-
sions inventory used in the plan’s dem-
onstration of attainment. Where the
plan does not specify a cutoff date for
shutdown credits, the date of the most
recent emissions inventory or attain-
ment demonstration, as the case may
be, shall apply. However, in no event
may credit be given for shutdowns
which occurred prior to August 7, 1977.
For purposes of this paragraph, a per-
mitting authority may choose to con-
sider a prior shutdown or curtailment
to have occurred after the date of its
most recent emissions inventory, if the
inventory explicitly includes as cur-
rent existing emissions the emissions
from such previously shutdown or cur-
tailed sources.

(2) Such reductions may be credited
in the absence of an approved attain-
ment demonstration only if the shut-
down or curtailment occurred on or
after the date the new source permit
application is filed, or, if the applicant
can establish that the proposed new
source is a replacement for the
shutdown or curtailed source, and the
cutoff date provisions of
§51.165(a)(3)(ii)(C)(1) are observed.

(D) No emissions credit may be al-
lowed for replacing one hydrocarbon
compound with another of lesser reac-
tivity, except for those compounds list-
ed in Table 1 of EPA’s ‘““‘Recommended
Policy on Control of Volatile Organic
Compounds’ (42 FR 35314, July 8, 1977;
(This document is also available from
Mr. Ted Creekmore, Office of Air Qual-
ity Planning and Standards, (MD-15)
Research Triangle Park, NC 27711.))

(E) All emission reductions claimed
as offset credit shall be federally en-
forceable;

(F) Procedures relating to the per-
missible location of offsetting emis-
sions shall be followed which are at
least as stringent as those set out in 40
CFR part 51 appendix S section IV.D.

(G) Credit for an emissions reduction
can be claimed to the extent that the
reviewing authority has not relied on
it in issuing any permit under regula-
tions approved pursuant to 40 CFR part
51 subpart | or the State has not relied
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on it in demonstration attainment or
reasonable further progress.

(H) Decreases in actual emissions re-
sulting from the installation of add-on
control technology or application of
pollution prevention measures that
were relied upon in designating an
emissions unit as a Clean Unit or a
project as a PCP cannot be used as off-
sets.

(1) Decreases in actual emissions oc-
curring at a Clean Unit cannot be used
as offsets, except as provided in para-
graphs (c)(8) and (d)(10) of this section.
Similarly, decreases in actual emis-
sions occurring at a PCP cannot be
used as offsets, except as provided in
paragraph (e)(6)(iv) of this section.

(J) The total tonnage of increased
emissions, in tons per year, resulting
from a major modification that must
be offset in accordance with section 173
of the Act shall be determined by sum-
ming the difference between the allow-
able emissions after the modification
(as defined by paragraph (a)(1)(xi) of
this section) and the actual emissions
before the modification (as defined in
paragraph (a)(1)(xii) of this section) for
each emissions unit.

(4) Each plan may provide that the
provisions of this paragraph do not
apply to a source or modification that
would be a major stationary source or
major modification only if fugitive
emission to the extent quantifiable are
considered in calculating the potential
to emit of the stationary source or
modification and the source does not
belong to any of the following cat-
egories:

(i) Coal cleaning plants (with ther-
mal dryers);

(i) Kraft pulp mills;

(iii) Portland cement plants;

(iv) Primary zinc smelters;

(v) Iron and steel mills;

(vi) Primary aluminum ore reduction
plants;

(vii) Primary copper smelters;

(viii) Municipal incinerators capable
of charging more than 250 tons of
refuse per day;

(ix) Hydrofluoric, sulfuric, or citric
acid plants;

(x) Petroleum refineries;

(xi) Lime plants;

(xii) Phosphate
plants;

rock processing
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(xiii) Coke oven batteries;

(xiv) Sulfur recovery plants;

(xv) Carbon black plants (furnace
process);

(xvi) Primary lead smelters;

(xvii) Fuel conversion plants;

(xviii) Sintering plants;

(xix) Secondary metal
plants;

(xx) Chemical process plants;

(xxi) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(xxii) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(xxiii)  Taconite
plants;

(xxiv) Glass fiber processing plants;

(xxv) Charcoal production plants;

(xxvi) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input;

(xxvii) Any other stationary source
category which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act.

(5) Each plan shall include enforce-
able procedures to provide that:

(i) Approval to construct shall not re-
lieve any owner or operator of the re-
sponsibility to comply fully with appli-
cable provision of the plan and any
other requirements under local, State
or Federal law.

(ii) At such time that a particular
source or modification becomes a
major stationary source or major
modification solely by virtue of a re-
laxation in any enforcement limitation
which was established after August 7,
1980, on the capacity of the source or
modification otherwise to emit a pol-
lutant, such as a restriction on hours
of operation, then the requirements of
regulations approved pursuant to this
section shall apply to the source or
modification as though construction
had not yet commenced on the source
or modification;

(6) Each plan shall provide that the
following specific provisions apply to
projects at existing emissions units at
a major stationary source (other than
projects at a Clean Unit or at a source
with a PAL) in circumstances where
there is a reasonable possibility that a
project that is not a part of a major

production

ore processing
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modification may result in a signifi-
cant emissions increase and the owner
or operator elects to use the method
specified in paragraphs
(@)(1)(xxviii)(B)(1) through (3) of this
section for calculating projected actual
emissions. Deviations from these provi-
sions will be approved only if the State
specifically demonstrates that the sub-
mitted provisions are more stringent
than or at least as stringent in all re-
spects as the corresponding provisions
in paragraphs (a)(6)(i) through (v) of
this section.

(i) Before beginning actual construc-
tion of the project, the owner or oper-
ator shall document and maintain a
record of the following information:

(A) A description of the project;

(B) ldentification of the emissions
unit(s) whose emissions of a regulated
NSR pollutant could be affected by the
project; and

(C) A description of the applicability
test used to determine that the project
is not a major modification for any
regulated NSR pollutant, including the
baseline actual emissions, the pro-
jected actual emissions, the amount of
emissions excluded under paragraph
(@)(1)(xxviii)(B)(3) of this section and
an explanation for why such amount
was excluded, and any netting calcula-
tions, if applicable.

(ii) If the emissions unit is an exist-
ing electric utility steam generating
unit, before beginning actual construc-
tion, the owner or operator shall pro-
vide a copy of the information set out
in paragraph (a)(6)(i) of this section to
the reviewing authority. Nothing in
this paragraph (a)(6)(ii) shall be con-
strued to require the owner or operator
of such a unit to obtain any determina-
tion from the reviewing authority be-
fore beginning actual construction.

(iii) The owner or operator shall
monitor the emissions of any regulated
NSR pollutant that could increase as a
result of the project and that is emit-
ted by any emissions units identified in
paragraph (a)(6)(i)(B) of this section;
and calculate and maintain a record of
the annual emissions, in tons per year
on a calendar year basis, for a period of
5 years following resumption of regular
operations after the change, or for a
period of 10 years following resumption
of regular operations after the change
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if the project increases the design ca-
pacity or potential to emit of that reg-
ulated NSR pollutant at such emis-
sions unit.

(iv) If the unit is an existing electric
utility steam generating unit, the
owner or operator shall submit a report
to the reviewing authority within 60
days after the end of each year during
which records must be generated under
paragraph (a)(6)(iii) of this section set-
ting out the unit’s annual emissions
during the year that preceded submis-
sion of the report.

(v) If the unit is an existing unit
other than an electric utility steam
generating unit, the owner or operator
shall submit a report to the reviewing
authority if the annual emissions, in
tons per year, from the project identi-
fied in paragraph (a)(6)(i) of this sec-
tion, exceed the baseline actual emis-
sions (as documented and maintained
pursuant to paragraph (a)(6)(i)(C) of
this section, by a significant amount
(as defined in paragraph (a)(1)(x) of this
section) for that regulated NSR pollut-
ant, and if such emissions differ from
the preconstruction projection as docu-
mented and maintained pursuant to
paragraph (a)(6)(i)(C) of this section.
Such report shall be submitted to the
reviewing authority within 60 days
after the end of such year. The report
shall contain the following:

(A) The name, address and telephone
number of the major stationary source;

(B) The annual emissions as cal-
culated pursuant to paragraph
(a)(6)(iii) of this section; and

(C) Any other information that the
owner or operator wishes to include in
the report (e.g., an explanation as to
why the emissions differ from the
preconstruction projection).

(7) Each plan shall provide that the
owner or operator of the source shall
make the information required to be
documented and maintained pursuant
to paragraph (a)(6) of this section
available for review upon a request for
inspection by the reviewing authority
or the general public pursuant to the
requirements contained in
§70.4(b)(3)(viii) of this chapter.

(b)(1) Each plan shall include a
preconstruction review permit program
or its equivalent to satisfy the require-
ments of section 110(a)(2)(D)(i) of the
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Act for any new major stationary
source or major modification as de-
fined in paragraphs (a)(1) (iv) and (v) of
this section. Such a program shall
apply to any such source or modifica-
tion that would locate in any area des-
ignated as attainment or unclassifiable
for any national ambient air quality
standard pursuant to section 107 of the
Act, when it would cause or contribute
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to a violation of any national ambient
air quality standard.

(2) A major source or major modifica-
tion will be considered to cause or con-
tribute to a violation of a national am-
bient air quality standard when such
source or modification would, at a min-
imum, exceed the following signifi-
cance levels at any locality that does
not or would not meet the applicable
national standard:

Annual

Pollutant

Averaging time (hours)

1.0 ug/ms ...
1.0 ug/m3
1.0 ug/m3

2 mg/m3

(3) Such a program may include a
provision which allows a proposed
major source or major modification
subject to paragraph (b) of this section
to reduce the impact of its emissions
upon air quality by obtaining sufficient
emission reductions to, at a minimum,
compensate for its adverse ambient im-
pact where the major source or major
modification would otherwise cause or
contribute to a violation of any na-
tional ambient air quality standard.
The plan shall require that, in the ab-
sence of such emission reductions, the
State or local agency shall deny the
proposed construction.

(4) The requirements of paragraph (b)
of this section shall not apply to a
major stationary source or major
modification with respect to a par-
ticular pollutant if the owner or oper-
ator demonstrates that, as to that pol-
lutant, the source or modification is lo-
cated In an area designated as non-
attainment pursuant to section 107 of
the Act.

(c) Clean Unit Test for emissions units
that are subject to LAER. The plan shall
provide an owner or operator of a
major stationary source the option of
using the Clean Unit Test to determine
whether emissions increases at a Clean
Unit are part of a project that is a
major modification according to the
provisions in paragraphs (c)(1) through
(9) of this section.

(1) Applicability. The provisions of
this paragraph (c) apply to any emis-
sions unit for which the reviewing au-

thority has issued a major NSR permit
within the past 10 years.

(2) General provisions for Clean Units.
The provisions in paragraphs (c)(2)(i)
through (v) of this section apply to a
Clean Unit.

(i) Any project for which the owner
or operator begins actual construction
after the effective date of the Clean
Unit designation (as determined in ac-
cordance with paragraph (c)(4) of this
section) and before the expiration date
(as determined in accordance with
paragraph (c)(5) of this section) will be
considered to have occurred while the
emissions unit was a Clean Unit.

(ii) If a project at a Clean Unit does
not cause the need for a change in the
emission limitations or work practice
requirements in the permit for the unit
that were adopted in conjunction with
LAER and the project would not alter
any physical or operational character-
istics that formed the basis for the
LAER determination as specified in
paragraph (c)(6)(iv) of this section, the
emissions unit remains a Clean Unit.

(iii) If a project causes the need for a
change in the emission limitations or
work practice requirements in the per-
mit for the unit that were adopted in
conjunction with LAER or the project
would alter any physical or operational
characteristics that formed the basis
for the LAER determination as speci-
fied in paragraph (c)(6)(iv) of this sec-
tion, then the emissions unit loses its
designation as a Clean Unit upon
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issuance of the necessary permit revi-
sions (unless the unit requalifies as a
Clean Unit pursuant to paragraph
(c)(3)(iii) of this section). If the owner
or operator begins actual construction
on the project without first applying to
revise the emissions unit’s permit, the
Clean Unit designation ends imme-
diately prior to the time when actual
construction begins.

(iv) A project that causes an emis-
sions unit to lose its designation as a
Clean Unit is subject to the applica-
bility requirements of paragraphs
(@)(2)(ii)(A) through (D) and paragraph
(@)(2)(i1)(F) of this section as if the
emissions unit is not a Clean Unit.

(v) Certain Emissions Units with PSD
permits. For emissions units that meet
the requirements of paragraphs
©)(2)(v)(A) and (B) of this section, the
BACT level of emissions reductions
and/or work practice requirements
shall satisfy the requirement for LAER
in meeting the requirements for Clean
Units under paragraphs (c)(3) through
(8) of this section. For these emissions
units, all requirements for the LAER
determination under paragraphs
(c)(2)(ii) and (iii) of this section shall
also apply to the BACT permit terms
and conditions. In addition, the re-
quirements of paragraph (c)(7)(i)(B) of
this section do not apply to emissions
units that qualify for Clean Unit status
under this paragraph (c)(2)(v).

(A) The emissions unit must have re-
ceived a PSD permit within the last 10
years and such permit must require the
emissions unit to comply with BACT.

(B) The emissions unit must be lo-
cated in an area that was redesignated
as nonattainment for the relevant pol-
lutant(s) after issuance of the PSD per-
mit and before the effective date of the
Clean Unit Test provisions in the area.

(3) Qualifying or re-qualifying to use
the Clean Unit applicability test. An
emissions unit automatically qualifies
as a Clean Unit when the unit meets
the criteria in paragraphs (c)(3)(i) and
(i) of this section. After the original
Clean Unit designation expires in ac-
cordance with paragraph (c)(5) of this
section or is lost pursuant to para-
graph (c)(2)(iii) of this section, such
emissions unit may re-qualify as a
Clean Unit under either paragraph
(c)(3)(iii) of this section, or under the
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Clean Unit provisions in paragraph (d)
of this section. To re-qualify as a Clean
Unit under paragraph (c)(3)(iii) of this
section, the emissions unit must obtain
a new major NSR permit issued
through the applicable nonattainment
major NSR program and meet all the
criteria in paragraph (c)(3)(iii) of this
section. Clean Unit designation applies
individually for each pollutant emitted
by the emissions unit.

(i) Permitting requirement. The emis-
sions unit must have received a major
NSR permit within the past 10 years.
The owner or operator must maintain
and be able to provide information that
would demonstrate that this permit-
ting requirement is met.

(ii) Qualifying air pollution control
technologies. Air pollutant emissions
from the emissions unit must be re-
duced through the use of an air pollu-
tion control technology (which in-
cludes pollution prevention as defined
under paragraph (a)(1)(xxvi) of this sec-
tion or work practices) that meets both
the following requirements in para-
graphs (c)(3)(ii)(A) and (B) of this sec-
tion.

(A) The control technology achieves
the LAER level of emissions reductions
as determined through issuance of a
major NSR permit within the past 10
years. However, the emissions unit is
not eligible for Clean Unit designation
if the LAER determination resulted in
no requirement to reduce emissions
below the level of a standard, uncon-
trolled, new emissions unit of the same
type.

(B) The owner or operator made an
investment to install the control tech-
nology. For the purpose of this deter-
mination, an investment includes ex-
penses to research the application of a
pollution prevention technique to the
emissions unit or expenses to apply a
pollution prevention technique to an
emissions unit.

(iii) Re-qualifying for the Clean Unit
designation. The emissions unit must
obtain a new major NSR permit that
requires compliance with the current-
day LAER, and the emissions unit
must meet the requirements in para-
graphs (c)(3)(i) and (c)(3)(ii) of this sec-
tion.
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(4) Effective date of the Clean Unit des-
ignation. The effective date of an emis-
sions unit’s Clean Unit designation
(that is, the date on which the owner or
operator may begin to use the Clean
Unit Test to determine whether a
project at the emissions unit is a major
modification) is determined according
to the applicable paragraph (c)(4)(i) or
(c)(4)(ii) of this section.

(i) Original Clean Unit designation, and
emissions units that re-qualify as Clean
Units by implementing a new control tech-
nology to meet current-day LAER. The
effective date is the date the emissions
unit’s air pollution control technology
is placed into service, or 3 years after
the issuance date of the major NSR
permit, whichever is earlier, but no
sooner than the date that provisions
for the Clean Unit applicability test
are approved by the Administrator for
incorporation into the plan and become
effective for the State in which the
unit is located.

(ii) Emissions units that re-qualify for
the Clean Unit designation using an exist-
ing control technology. The effective
date is the date the new, major NSR
permit is issued.

(5) Clean Unit expiration. An emis-
sions unit’s Clean Unit designation ex-
pires (that is, the date on which the
owner or operator may no longer use
the Clean Unit Test to determine
whether a project affecting the emis-
sions unit is, or is part of, a major
modification) according to the applica-
ble paragraph (c)(5)(i) or (ii) of this sec-
tion.

(i) Original Clean Unit designation, and
emissions units that re-qualify by imple-
menting new control technology to meet
current-day LAER. For any emissions
unit that automatically qualifies as a
Clean Unit under paragraphs (c)(3)(i)
and (ii) of this section, the Clean Unit
designation expires 10 years after the
effective date, or the date the equip-
ment went into service, whichever is
earlier; or, it expires at any time the
owner or operator fails to comply with
the provisions for maintaining Clean
Unit designation in paragraph (c)(7) of
this section.

(ii) Emissions units that re-qualify for
the Clean Unit designation using an exist-
ing control technology. For any emis-
sions unit that re-qualifies as a Clean
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Unit under paragraph (c)(3)(iii) of this
section, the Clean Unit designation ex-
pires 10 years after the effective date;
or, it expires any time the owner or op-
erator fails to comply with the provi-
sions for maintaining the Clean Unit
Designation in paragraph (c)(7) of this
section.

(6) Required title VV permit content for a
Clean Unit. After the effective date of
the Clean Unit designation, and in ac-
cordance with the provisions of the ap-
plicable title V permit program under
part 70 or part 71 of this chapter, but
no later than when the title V permit
is renewed, the title V permit for the
major stationary source must include
the following terms and conditions in
paragraphs (c)(6)(i) through (vi) of this
section related to the Clean Unit.

(i) A statement indicating that the
emissions unit qualifies as a Clean Unit
and identifying the pollutant(s) for
which this Clean Unit designation ap-
plies.

(i) The effective date of the Clean Unit
designation. If this date is not known
when the Clean Unit designation is ini-
tially recorded in the title V permit
(e.g., because the air pollution control
technology is not yet in service), the
permit must describe the event that
will determine the effective date (e.g.,
the date the control technology is
placed into service). Once the effective
date is determined, the owner or oper-
ator must notify the reviewing author-
ity of the exact date. This specific ef-
fective date must be added to the
source’s title V permit at the first op-
portunity, such as a modification, revi-
sion, reopening, or renewal of the title
V permit for any reason, whichever
comes first, but in no case later than
the next renewal.

(iii) The expiration date of the Clean
Unit designation. If this date is not
known when the Clean Unit designa-
tion is initially recorded into the title
V permit (e.g., because the air pollu-
tion control technology is not yet in
service), then the permit must describe
the event that will determine the expi-
ration date (e.g., the date the control
technology is placed into service). Once
the expiration date is determined, the
owner or operator must notify the re-
viewing authority of the exact date.
The expiration date must be added to
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the source’s title V permit at the first
opportunity, such as a modification,
revision, reopening, or renewal of the
title V permit for any reason, which-
ever comes first, but in no case later
than the next renewal.

(iv) All emission limitations and
work practice requirements adopted in
conjunction with the LAER, and any
physical or operational characteristics
that formed the basis for the LAER de-
termination (e.g., possibly the emis-
sions unit’s capacity or throughput).

(v) Monitoring, recordkeeping, and
reporting requirements as necessary to
demonstrate that the emissions unit
continues to meet the criteria for
maintaining the Clean Unit designa-
tion. (See paragraph (c)(7) of this sec-
tion.)

(vi) Terms reflecting the owner or op-
erator’s duties to maintain the Clean
Unit designation and the consequences
of failing to do so, as presented in para-
graph (c)(7) of this section.

(7) Maintaining the Clean Unit designa-
tion. To maintain the Clean Unit des-
ignation, the owner or operator must
conform to all the restrictions listed in
paragraphs (c)(7)(i) through (iii) of this
section. This paragraph (c)(7) applies
independently to each pollutant for
which the emissions unit has the Clean
Unit designation. That is, failing to
conform to the restrictions for one pol-
lutant affects Clean Unit designation
only for that pollutant.

(i) The Clean Unit must comply with
the emission limitation(s) and/or work
practice requirements adopted in con-
junction with the LAER that is re-
corded in the major NSR permit, and
subsequently reflected in the title V
permit.

(A) The owner or operator may not
make a physical change in or change in
the method of operation of the Clean
Unit that causes the emissions unit to
function in a manner that is incon-
sistent with the physical or oper-
ational characteristics that formed the
basis for the LAER determination (e.g.,
possibly the emissions unit’s capacity
or throughput).

(B) The Clean Unit may not emit
above a level that has been offset.

(i) The Clean Unit must comply with
any terms and conditions in the title V
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permit related to the unit’s Clean Unit
designation.

(iii) The Clean Unit must continue to
control emissions using the specific air
pollution control technology that was
the basis for its Clean Unit designa-
tion. If the emissions unit or control
technology is replaced, then the Clean
Unit designation ends.

(8) Offsets and netting at Clean Units.
Emissions changes that occur at a
Clean Unit must not be included in cal-
culating a significant net emissions in-
crease (that is, must not be used in a
‘“netting analysis’’), or be used for gen-
erating offsets unless such use occurs
before the effective date of the Clean
Unit designation, or after the Clean
Unit designation expires; or, unless the
emissions unit reduces emissions below
the level that qualified the unit as a
Clean Unit. However, if the Clean Unit
reduces emissions below the level that
qualified the unit as a Clean Unit,
then, the owner or operator may gen-
erate a credit for the difference be-
tween the level that qualified the unit
as a Clean Unit and the new emission
limitation if such reductions are sur-
plus, quantifiable, and permanent. For
purposes of generating offsets, the re-
ductions must also be federally en-
forceable. For purposes of determining
creditable net emissions increases and
decreases, the reductions must also be
enforceable as a practical matter.

(9) Effect of redesignation on the Clean
Unit designation. The Clean Unit des-
ignation of an emissions unit is not af-
fected by redesignation of the attain-
ment status of the area in which it is
located. That is, if a Clean Unit is lo-
cated in an attainment area and the
area is redesignated to nonattainment,
its Clean Unit designation is not af-
fected. Similarly, redesignation from
nonattainment to attainment does not
affect the Clean Unit designation. How-
ever, if an existing Clean Unit designa-
tion expires, it must re-qualify under
the requirements that are currently
applicable in the area.

(d) Clean Unit provisions for emissions
units that achieve an emission limitation
comparable to LAER. The plan shall pro-
vide an owner or operator of a major
stationary source the option of using
the Clean Unit Test to determine
whether emissions increases at a Clean
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Unit are part of a project that is a
major modification according to the
provisions in paragraphs (d)(1) through
(11) of this section.

(1) Applicability. The provisions of
this paragraph (d) apply to emissions
units which do not qualify as Clean
Units under paragraph (c) of this sec-
tion, but which are achieving a level of
emissions control comparable to
LAER, as determined by the reviewing
authority in accordance with this para-
graph (d).

(2) General provisions for Clean Units.
The provisions in paragraphs (d)(2)(i)
through (iv) of this section apply to a
Clean Unit (designated under this para-
graph (d)).

(i) Any project for which the owner
or operator begins actual construction
after the effective date of the Clean
Unit designation (as determined in ac-
cordance with paragraph (d)(5) of this
section) and before the expiration date
(as determined in accordance with
paragraph (d)(6) of this section) will be
considered to have occurred while the
emissions unit was a Clean Unit.

(i) If a project at a Clean Unit does
not cause the need for a change in the
emission limitations or work practice
requirements in the permit for the unit
that have been determined (pursuant
to paragraph (d)(4) of this section) to
be comparable to LAER, and the
project would not alter any physical or
operational characteristics that
formed the basis for determining that
the emissions unit’s control technology
achieves a level of emissions control
comparable to LAER as specified in
paragraph (d)(8)(iv) of this section, the
emissions unit remains a Clean Unit.

(iii) If a project causes the need for a
change in the emission limitations or
work practice requirements in the per-
mit for the unit that have been deter-
mined (pursuant to paragraph (d)(4) of
this section) to be comparable to
LAER, or the project would alter any
physical or operational characteristics
that formed the basis for determining
that the emissions unit’s control tech-
nology achieves a level of emissions
control comparable to LAER as speci-
fied in paragraph (d)(8)(iv) of this sec-
tion, then the emissions unit loses its
designation as a Clean Unit upon
issuance of the necessary permit revi-
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sions (unless the unit re-qualifies as a
Clean Unit pursuant to paragraph
(d)(3)(iv) of this section). If the owner
or operator begins actual construction
on the project without first applying to
revise the emissions unit’s permit, the
Clean Unit designation ends imme-
diately prior to the time when actual
construction begins.

(iv) A project that causes an emis-
sions unit to lose its designation as a
Clean Unit is subject to the applica-
bility requirements of paragraphs
(@)(2)(i1)(A) through (D) and paragraph
(@)(2)(ii)(F) of this section as if the
emissions unit were never a Clean
Unit.

(3) Qualifying or re-qualifying to use
the Clean Unit applicability test. An
emissions unit qualifies as a Clean Unit
when the unit meets the criteria in
paragraphs (d)(3)(i) through (iii) of this
section. After the original Clean Unit
designation expires in accordance with
paragraph (d)(6) of this section or is
lost pursuant to paragraph (d)(2)(iii) of
this section, such emissions unit may
re-qualify as a Clean Unit under either
paragraph (d)(3)(iv) of this section, or
under the Clean Unit provisions in
paragraph (c) of this section. To re-
qualify as a Clean Unit under para-
graph (d)(3)(iv) of this section, the
emissions unit must obtain a new per-
mit issued pursuant to the require-
ments in paragraphs (d)(7) and (8) of
this section and meet all the criteria in
paragraph (d)(3)(iv) of this section. The
reviewing authority will make a sepa-
rate Clean Unit designation for each
pollutant emitted by the emissions
unit for which the emissions unit
qualifies as a Clean Unit.

(1) Qualifying air pollution control tech-
nologies. Air pollutant emissions from
the emissions unit must be reduced
through the use of air pollution control
technology (which includes pollution
prevention as defined under paragraph
(@)(1)(xxvi) of this section or work
practices) that meets both the fol-
lowing requirements in paragraphs
(d)(3)(1)(A) and (B) of this section.

(A) The owner or operator has dem-
onstrated that the emissions unit’s
control technology is comparable to
LAER according to the requirements of
paragraph (d)(4) of this section. How-
ever, the emissions unit is not eligible
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for the Clean Unit designation if its
emissions are not reduced below the
level of a standard, uncontrolled emis-
sions unit of the same type (e.g., if the
LAER determinations to which it is
compared have resulted in a deter-
mination that no control measures are
required).

(B) The owner or operator made an
investment to install the control tech-
nology. For the purpose of this deter-
mination, an investment includes ex-
penses to research the application of a
pollution prevention technique to the
emissions unit or to retool the unit to
apply a pollution prevention technique.

(ii) Impact of emissions from the unit.
The reviewing authority must deter-
mine that the allowable emissions
from the emissions unit will not cause
or contribute to a violation of any na-
tional ambient air quality standard or
PSD increment, or adversely impact an
air quality related value (such as visi-
bility) that has been identified for a
Federal Class | area by a Federal Land
Manager and for which information is
available to the general public.

(iii) Date of installation. An emissions
unit may qualify as a Clean Unit even
if the control technology, on which the
Clean Unit designation is based, was
installed before the effective date of
plan requirements to implement the
requirements of  this paragraph
(d)(3)(iii). However, for such emissions
units, the owner or operator must
apply for the Clean Unit designation
within 2 years after the plan require-
ments become effective. For tech-
nologies installed after the plan re-
quirements become effective, the
owner or operator must apply for the
Clean Unit designation at the time the
control technology is installed.

(iv) Re-qualifying as a Clean Unit. The
emissions unit must obtain a new per-
mit (pursuant to requirements in para-
graphs (d)(7) and (8) of this section)
that demonstrates that the emissions
unit’s control technology is achieving
a level of emission control comparable
to current-day LAER, and the emis-
sions unit must meet the requirements
in paragraphs (d)(3)(i)(A) and (d)(3)(ii)
of this section.

(4) Demonstrating control effectiveness
comparable to LAER. The owner or oper-
ator may demonstrate that the emis-
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sions unit’s control technology is com-
parable to LAER for purposes of para-
graph (d)(3)(i) of this section according
to either paragraph (d)(4)(i) or (ii) of
this section. Paragraph (d)(4)(iii) of
this section specifies the time for mak-
ing this comparison.

(i) Comparison to previous LAER deter-
minations. The administrator maintains
an on-line data base of previous deter-
minations of RACT, BACT, and LAER
in the RACT/BACT/LAER Clearing-
house (RBLC). The emissions unit’s
control technology is presumed to be
comparable to LAER if it achieves an
emission limitation that is at least as
stringent as any one of the five best-
performing similar sources for which a
LAER determination has been made
within the preceding 5 years, and for
which information has been entered
into the RBLC. The reviewing author-
ity shall also compare this presump-
tion to any additional LAER deter-
minations of which it is aware, and
shall consider any information on
achieved-in-practice pollution control
technologies provided during the public
comment period, to determine whether
any presumptive determination that
the control technology is comparable
to LAER is correct.

(ii) The substantially-as-effective test.
The owner or operator may dem-
onstrate that the emissions unit’s con-
trol technology is substantially as ef-
fective as LAER. In addition, any other
person may present evidence related to
whether the control technology is sub-
stantially as effective as LAER during
the public participation process re-
quired under paragraph (d)(7) of this
section. The reviewing authority shall
consider such evidence on a case-by-
case basis and determine whether the
emissions unit’s air pollution control
technology is substantially as effective
as LAER.

(iii) Time of comparison—(A) Emissions
units with control technologies that are
installed before the effective date of plan
requirements implementing this para-
graph. The owner or operator of an
emissions unit whose control tech-
nology is installed before the effective
date of plan requirements imple-
menting this paragraph (d) may, at its
option, either demonstrate that the
emission limitation achieved by the
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emissions unit’s control technology is
comparable to the LAER requirements
that applied at the time the control
technology was installed, or dem-
onstrate that the emission limitation
achieved by the emissions unit’s con-
trol technology is comparable to cur-
rent-day LAER requirements. The ex-
piration date of the Clean Unit des-
ignation will depend on which option
the owner or operator uses, as specified
in paragraph (d)(6) of this section.

(B) Emissions units with control tech-
nologies that are installed after the effec-
tive date of plan requirements imple-
menting this paragraph. The owner or
operator must demonstrate that the
emission limitation achieved by the
emissions unit’s control technology is
comparable to current-day LAER re-
quirements.

(5) Effective date of the Clean Unit des-
ignation. The effective date of an emis-
sions unit’s Clean Unit designation
(that is, the date on which the owner or
operator may begin to use the Clean
Unit Test to determine whether a
project involving the emissions unit is
a major modification) is the date that
the permit required by paragraph (d)(7)
of this section is issued or the date
that the emissions unit’s air pollution
control technology is placed into serv-
ice, whichever is later.

(6) Clean Unit expiration. If the owner
or operator demonstrates that the
emission limitation achieved by the
emissions unit’s control technology is
comparable to the LAER requirements
that applied at the time the control
technology was installed, then the
Clean Unit designation expires 10 years
from the date that the control tech-
nology was installed. For all other
emissions units, the Clean Unit des-
ignation expires 10 years from the ef-
fective date of the Clean Unit designa-
tion, as determined according to para-
graph (d)(5) of this section. In addition,
for all emissions units, the Clean Unit
designation expires any time the owner
or operator fails to comply with the
provisions for maintaining the Clean
Unit designation in paragraph (d)(9) of
this section.

(7) Procedures for designating emissions
units as Clean Units. The reviewing au-
thority shall designate an emissions
unit a Clean Unit only by issuing a per-
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mit through a permitting program that
has been approved by the Adminis-
trator and that conforms with the re-
quirements of §§51.160 through 51.164 of
this chapter including requirements for
public notice of the proposed Clean
Unit designation and opportunity for
public comment. Such permit must
also meet the requirements in para-
graph (d)(8).

(8) Required permit content. The per-
mit required by paragraph (d)(7) of this
section shall include the terms and
conditions set forth in paragraphs
(d)(8)(i) through (vi) of this section.
Such terms and conditions shall be in-
corporated into the major stationary
source’s title V permit in accordance
with the provisions of the applicable
title V permit program under part 70 or
part 71 of this chapter, but no later
than when the title V permit is re-
newed.

(i) A statement indicating that the
emissions unit qualifies as a Clean Unit
and identifying the pollutant(s) for
which this designation applies.

(i) The effective date of the Clean Unit
designation. If this date is not known
when the reviewing authority issues
the permit (e.g., because the air pollu-
tion control technology is not yet in
service), then the permit must describe
the event that will determine the effec-
tive date (e.g., the date the control
technology is placed into service). Once
the effective date is known, then the
owner or operator must notify the re-
viewing authority of the exact date.
This specific effective date must be
added to the source’s title V permit at
the first opportunity, such as a modi-
fication, revision, reopening, or re-
newal of the title V permit for any rea-
son, whichever comes first, but in no
case later than the next renewal.

(iii) The expiration date of the Clean
Unit designation. If this date is not
known when the reviewing authority
issues the permit (e.g., because the air
pollution control technology is not yet
in service), then the permit must de-
scribe the event that will determine
the expiration date (e.g., the date the
control technology is placed into serv-
ice). Once the expiration date is
known, then the owner or operator
must notify the reviewing authority of
the exact date. The expiration date
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must be added to the source’s title V
permit at the first opportunity, such as
a modification, revision, reopening, or
renewal of the title V permit for any
reason, whichever comes first, but in
no case later than the next renewal.

(iv) AIll emission limitations and
work practice requirements adopted in
conjunction with emission limitations
necessary to assure that the control
technology continues to achieve an
emission limitation comparable to
LAER, and any physical or operational
characteristics that formed the basis
for determining that the emissions
unit’s control technology achieves a
level of emissions control comparable
to LAER (e.g., possibly the emissions
unit’s capacity or throughput).

(v) Monitoring, recordkeeping, and
reporting requirements as necessary to
demonstrate that the emissions unit
continues to meet the criteria for
maintaining its Clean Unit designa-
tion. (See paragraph (d)(9) of this sec-
tion.)

(vi) Terms reflecting the owner or op-
erator’s duties to maintain the Clean
Unit designation and the consequences
of failing to do so, as presented in para-
graph (d)(9) of this section.

(9) Maintaining Clean Unit designation.
To maintain Clean Unit designation,
the owner or operator must conform to
all the restrictions listed in paragraphs
(d)(9)(i) through (v) of this section.
This paragraph (d)(9) applies independ-
ently to each pollutant for which the
reviewing authority has designated the
emissions unit a Clean Unit. That is,
failing to conform to the restrictions
for one pollutant affects the Clean Unit
designation only for that pollutant.

(i) The Clean Unit must comply with
the emission limitation(s) and/or work
practice requirements adopted to en-
sure that the control technology con-
tinues to achieve emission control
comparable to LAER.

(ii) The owner or operator may not
make a physical change in or change in
the method of operation of the Clean
Unit that causes the emissions unit to
function in a manner that is incon-
sistent with the physical or oper-
ational characteristics that formed the
basis for the determination that the
control technology is achieving a level
of emission control that is comparable
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to LAER (e.g., possibly the emissions
unit’s capacity or throughput).

(iii) The Clean Unit may not emit
above a level that has been offset.

(iv) The Clean Unit must comply
with any terms and conditions in the
title V permit related to the unit’s
Clean Unit designation.

(v) The Clean Unit must continue to
control emissions using the specific air
pollution control technology that was
the basis for its Clean Unit designa-
tion. If the emissions unit or control
technology is replaced, then the Clean
Unit designation ends.

(10) Offsets and Netting at Clean Units.
Emissions changes that occur at a
Clean Unit must not be included in cal-
culating a significant net emissions in-
crease (that is, must not be used in a
‘“netting analysis’’), or be used for gen-
erating offsets unless such use occurs
before the effective date of plan re-
quirements adopted to implement this
paragraph (d) or after the Clean Unit
designation expires; or, unless the
emissions unit reduces emissions below
the level that qualified the unit as a
Clean Unit. However, if the Clean Unit
reduces emissions below the level that
qualified the unit as a Clean Unit, then
the owner or operator may generate a
credit for the difference between the
level that qualified the unit as a Clean
Unit and the emissions unit’s new
emission limitation if such reductions
are surplus, quantifiable, and perma-
nent. For purposes of generating off-
sets, the reductions must also be feder-
ally enforceable. For purposes of deter-
mining creditable net emissions in-
creases and decreases, the reductions
must also be enforceable as a practical
matter.

(11) Effect of redesignation on the Clean
Unit designation. The Clean Unit des-
ignation of an emissions unit is not af-
fected by redesignation of the attain-
ment status of the area in which it is
located. That is, if a Clean Unit is lo-
cated in an attainment area and the
area is redesignated to nonattainment,
its Clean Unit designation is not af-
fected. Similarly, redesignation from
nonattainment to attainment does not
affect the Clean Unit designation. How-
ever, if a Clean Unit’s designation ex-
pires or is lost pursuant to paragraphs
(©)(2)(iii) and (d)(2)(iii) of this section,
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it must re-qualify under the require-
ments that are currently applicable.

(e) PCP exclusion procedural require-
ments. Each plan shall include provi-
sions for PCPs equivalent to those con-
tained in paragraphs (e)(1) through (6)
of this section.

(1) Before an owner or operator be-
gins actual construction of a PCP, the
owner or operator must either submit a
notice to the reviewing authority if the
project is listed iIn paragraphs
(@)(1)(xxv)(A) through (F) of this sec-
tion, or if the project is not listed in
paragraphs (a)(1)(xxv)(A) through (F) of
this section, then the owner or oper-
ator must submit a permit application
and obtain approval to use the PCP ex-
clusion from the reviewing authority
consistent with the requirements in
paragraph (e)(5) of this section. Regard-
less of whether the owner or operator
submits a notice or a permit applica-
tion, the project must meet the re-
quirements in paragraph (e)(2) of this
section, and the notice or permit appli-
cation must contain the information
required in paragraph (e)(3) of this sec-
tion.

(2) Any project that relies on the
PCP exclusion must meet the require-
ments in paragraphs (e)(2)(i) and (ii) of
this section.

(i) Environmentally beneficial analysis.
The environmental benefit from the
emission reductions of pollutants regu-
lated under the Act must outweigh the
environmental detriment of emissions
increases in pollutants regulated under
the Act. A statement that a technology
from paragraphs (a)(1)(xxv)(A) through
(F) of this section is being used shall be
presumed to satisfy this requirement.

(ii) Air quality analysis. The emissions
increases from the project will not
cause or contribute to a violation of
any national ambient air quality
standard or PSD increment, or ad-
versely impact an air quality related
value (such as visibility) that has been
identified for a Federal Class | area by
a Federal Land Manager and for which
information is available to the general
public.

(3) Content of notice or permit applica-
tion. In the notice or permit applica-
tion sent to the reviewing authority,
the owner or operator must include, at
a minimum, the information listed in

40 CFR Ch. | (7-1-03 Edition)

paragraphs (e)(3)(i) through (v) of this
section.

(i) A description of the project.

(ii) The potential emissions increases
and decreases of any pollutant regu-
lated under the Act and the projected
emissions increases and decreases
using the methodology in paragraph
(a)(2)(ii) of this section, that will result
from the project, and a copy of the en-
vironmentally beneficial analysis re-
quired by paragraph (e)(2)(i) of this sec-
tion.

(iii) A description of monitoring and
recordkeeping, and all other methods,
to be used on an ongoing basis to dem-
onstrate that the project is environ-
mentally beneficial. Methods should be
sufficient to meet the requirements in
part 70 and part 71.

(iv) A certification that the project
will be designed and operated in a man-
ner that is consistent with proper in-
dustry and engineering practices, in a
manner that is consistent with the en-
vironmentally beneficial analysis and
air quality analysis required by para-
graphs (e)(2)(i) and (ii) of this section,
with information submitted in the no-
tice or permit application, and in such
a way as to minimize, within the phys-
ical configuration and operational
standards usually associated with the
emissions control device or strategy,
emissions of collateral pollutants.

(v) Demonstration that the PCP will
not have an adverse air quality impact
(e.g., modeling, screening level mod-
eling results, or a statement that the
collateral emissions increase is in-
cluded within the parameters used in
the most recent modeling exercise) as
required by paragraph (e)(2)(ii) of this
section. An air quality impact analysis
is not required for any pollutant which
will not experience a significant emis-

sions increase as a result of the
project.

(4) Notice process for listed projects. For
projects listed in paragraphs

(@)(1)(xxv)(A) through (F) of this sec-
tion, the owner or operator may begin
actual construction of the project im-
mediately after notice is sent to the re-
viewing authority (unless otherwise
prohibited under requirements of the
applicable plan). The owner or operator

188



Environmental Protection Agency

shall respond to any requests by its re-
viewing authority for additional infor-
mation that the reviewing authority
determines is necessary to evaluate the
suitability of the project for the PCP
exclusion.

(5) Permit process for unlisted projects.
Before an owner or operator may begin
actual construction of a PCP project
that is not listed in paragraphs
(@)(1)(xxv)(A) through (F) of this sec-
tion, the project must be approved by
the reviewing authority and recorded
in a plan-approved permit or title V
permit using procedures that are con-
sistent with §§51.160 and 51.161 of this
chapter. This includes the requirement
that the reviewing authority provide
the public with notice of the proposed
approval, with access to the environ-
mentally beneficial analysis and the
air quality analysis, and provide at
least a 30-day period for the public and
the Administrator to submit com-
ments. The reviewing authority must
address all material comments re-
ceived by the end of the comment pe-
riod before taking final action on the
permit.

(6) Operational requirements. Upon in-
stallation of the PCP, the owner or op-
erator must comply with the require-
ments of paragraphs (e)(6)(i) through
(i) of this section.

(i) General duty. The owner or oper-
ator must operate the PCP in a manner
consistent with proper industry and en-
gineering practices, in a manner that is
consistent with the environmentally
beneficial analysis and air quality
analysis required by paragraphs
(e)(2)(i) and (ii) of this section, with in-
formation submitted in the notice or
permit application required by para-
graph (e)(3) of this section, and in such
a way as to minimize, within the phys-
ical configuration and operational
standards usually associated with the
emissions control device or strategy,
emissions of collateral pollutants.

(ii) Recordkeeping. The owner or oper-
ator must maintain copies on site of
the environmentally beneficial anal-
ysis, the air quality impacts analysis,
and monitoring and other emission
records to prove that the PCP operated
consistent with the general duty re-
quirements in paragraph (e)(6)(i) of this
section.
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(iii) Permit requirements. The owner or
operator must comply with any provi-
sions in the plan-approved permit or
title V permit related to use and ap-
proval of the PCP exclusion.

(iv) Generation of emission reduction
credits. Emission reductions created by
a PCP shall not be included in calcu-
lating a significant net emissions in-
crease, or be used for generating off-
sets, unless the emissions unit further
reduces emissions after qualifying for
the PCP exclusion (e.g., taking an oper-
ational restriction on the hours of op-
eration). The owner or operator may
generate a credit for the difference be-
tween the level of reduction which was
used to qualify for the PCP exclusion
and the new emission limitation if such
reductions are surplus, quantifiable,
and permanent. For purposes of gener-
ating offsets, the reductions must also
be federally enforceable. For purposes
of determining creditable net emis-
sions increases and decreases, the re-
ductions must also be enforceable as a
practical matter.

(f) Actuals PALs. The plan shall pro-
vide for PALs according to the provi-
sions in paragraphs (f)(1) through (15)
of this section.

(1) Applicability.

(i) The reviewing authority may ap-
prove the use of an actuals PAL for
any existing major stationary source
(except as provided in paragraph
(H()(ii) of this section) if the PAL
meets the requirements in paragraphs
(f)(1) through (15) of this section. The
term ““PAL’ shall mean ‘“‘actuals PAL”’
throughout paragraph (f) of this sec-
tion.

(i) The reviewing authority shall not
allow an actuals PAL for VOC or NOx
for any major stationary source lo-
cated in an extreme ozone nonattain-
ment area.

(iii) Any physical change in or
change in the method of operation of a
major stationary source that main-
tains its total source-wide emissions
below the PAL level, meets the re-
quirements in paragraphs (f)(1) through
(15) of this section, and complies with
the PAL permit:

(A) Is not a major modification for
the PAL pollutant;
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(B) Does not have to be approved
through the plan’s nonattainment
major NSR program; and

(C) Is not subject to the provisions in
paragraph (a)(5)(ii) of this section (re-
strictions on relaxing enforceable
emission limitations that the major
stationary source used to avoid appli-
cability of the nonattainment major
NSR program).

(iv) Except as provided under para-
graph (f)(1)(iii)(C) of this section, a
major stationary source shall continue
to comply with all applicable Federal
or State requirements, emission limi-
tations, and work practice require-
ments that were established prior to
the effective date of the PAL.

(2) Definitions. The plan shall use the
definitions in paragraphs (f)(2)(i)
through (xi) of this section for the pur-
pose of developing and implementing
regulations that authorize the use of
actuals PALs consistent with para-
graphs (f)(1) through (15) of this sec-
tion. When a term is not defined in
these paragraphs, it shall have the
meaning given in paragraph (a)(l) of
this section or in the Act.

(i) Actuals PAL for a major stationary
source means a PAL based on the base-
line actual emissions (as defined in
paragraph (a)(1)(xxxv) of this section)
of all emissions units (as defined in
paragraph (a)(1)(vii) of this section) at
the source, that emit or have the po-
tential to emit the PAL pollutant.

(ii) Allowable emissions means “‘allow-
able emissions’ as defined in paragraph
(a)(1)(xi) of this section, except as this
definition is modified according to
paragraphs (f)(2)(ii)(A) through (B) of
this section.

(A) The allowable emissions for any
emissions unit shall be calculated con-
sidering any emission limitations that
are enforceable as a practical matter
on the emissions unit’s potential to
emit.

(B) An emissions unit’s potential to
emit shall be determined using the def-
inition in paragraph (a)(1)(iii) of this
section, except that the words ‘‘or en-
forceable as a practical matter’ should
be added after ‘‘federally enforceable.”

(iii) Small emissions unit means an
emissions unit that emits or has the
potential to emit the PAL pollutant in
an amount less than the significant

40 CFR Ch. | (7-1-03 Edition)

level for that PAL pollutant, as defined
in paragraph (a)(1)(x) of this section or
in the Act, whichever is lower.

(iv) Major emissions unit means:

(A) Any emissions unit that emits or
has the potential to emit 100 tons per
year or more of the PAL pollutant in
an attainment area; or

(B) Any emissions unit that emits or
has the potential to emit the PAL pol-
lutant in an amount that is equal to or
greater than the major source thresh-
old for the PAL pollutant as defined by
the Act for nonattainment areas. For
example, in accordance with the defini-
tion of major stationary source in sec-
tion 182(c) of the Act, an emissions unit
would be a major emissions unit for
VOC if the emissions unit is located in
a serious ozone nonattainment area
and it emits or has the potential to
emit 50 or more tons of VOC per year.

(v) Plantwide applicability limitation
(PAL) means an emission limitation
expressed in tons per year, for a pollut-
ant at a major stationary source, that
is enforceable as a practical matter
and established source-wide in accord-
ance with paragraphs (f)(1) through
(f)(15) of this section.

(vi) PAL effective date generally
means the date of issuance of the PAL
permit. However, the PAL effective
date for an increased PAL is the date
any emissions unit which is part of the
PAL major modification becomes oper-
ational and begins to emit the PAL
pollutant.

(vii) PAL effective period means the
period beginning with the PAL effec-
tive date and ending 10 years later.

(viii) PAL major modification means,
notwithstanding paragraphs (a)(1)(v)
and (vi) of this section (the definitions
for major modification and net emis-
sions increase), any physical change in
or change in the method of operation of
the PAL source that causes it to emit
the PAL pollutant at a level equal to
or greater than the PAL.

(ix) PAL permit means the major NSR
permit, the minor NSR permit, or the
State operating permit under a pro-
gram that is approved into the plan, or
the title V permit issued by the review-
ing authority that establishes a PAL
for a major stationary source.
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(x) PAL pollutant means the pollutant
for which a PAL is established at a
major stationary source.

(xi) Significant emissions unit means
an emissions unit that emits or has the
potential to emit a PAL pollutant in
an amount that is equal to or greater
than the significant level (as defined in
paragraph (a)(1)(x) of this section or in
the Act, whichever is lower) for that
PAL pollutant, but less than the
amount that would qualify the unit as
a major emissions unit as defined in
paragraph (f)(2)(iv) of this section.

(3) Permit application requirements. As
part of a permit application requesting
a PAL, the owner or operator of a
major stationary source shall submit
the following information to the re-
viewing authority for approval:

(i) A list of all emissions units at the
source designated as small, significant
or major based on their potential to
emit. In addition, the owner or oper-
ator of the source shall indicate which,
if any, Federal or State applicable re-
quirements, emission limitations or
work practices apply to each unit.

(ii) Calculations of the baseline ac-
tual emissions (with supporting docu-
mentation). Baseline actual emissions
are to include emissions associated not
only with operation of the unit, but
also emissions associated with startup,
shutdown and malfunction.

(iii) The calculation procedures that
the major stationary source owner or
operator proposes to use to convert the
monitoring system data to monthly
emissions and annual emissions based
on a 12-month rolling total for each
month as required by paragraph
(F)(13)(i) of this section.

(4) General requirements for estab-
lishing PALs. (i) The plan allows the re-
viewing authority to establish a PAL
at a major stationary source, provided
that at a minimum, the requirements
in paragraphs (f)(4)(i)(A) through (G) of
this section are met.

(A) The PAL shall impose an annual
emission limitation in tons per year,
that is enforceable as a practical mat-
ter, for the entire major stationary
source. For each month during the
PAL effective period after the first 12
months of establishing a PAL, the
major stationary source owner or oper-
ator shall show that the sum of the
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monthly emissions from each emis-
sions unit under the PAL for the pre-
vious 12 consecutive months is less
than the PAL (a 12-month average,
rolled monthly). For each month dur-
ing the first 11 months from the PAL
effective date, the major stationary
source owner or operator shall show
that the sum of the preceding monthly
emissions from the PAL effective date
for each emissions unit under the PAL
is less than the PAL.

(B) The PAL shall be established in a
PAL permit that meets the public par-
ticipation requirements in paragraph
(F)(5) of this section.

(C) The PAL permit shall contain all
the requirements of paragraph (f)(7) of
this section.

(D) The PAL shall include fugitive
emissions, to the extent quantifiable,
from all emissions units that emit or
have the potential to emit the PAL
pollutant at the major stationary
source.

(E) Each PAL shall regulate emis-
sions of only one pollutant.

(F) Each PAL shall have a PAL effec-
tive period of 10 years.

(G) The owner or operator of the
major stationary source with a PAL
shall comply with the monitoring, rec-
ordkeeping, and reporting require-
ments provided in paragraphs (f)(12)
through (14) of this section for each
emissions unit under the PAL through
the PAL effective period.

(ii) At no time (during or after the
PAL effective period) are emissions re-
ductions of a PAL pollutant, which
occur during the PAL effective period,
creditable as decreases for purposes of
offsets under paragraph (a)(3)(ii) of this
section unless the level of the PAL is
reduced by the amount of such emis-
sions reductions and such reductions
would be creditable in the absence of
the PAL.

(5) Public participation requirement for
PALs. PALs for existing major sta-
tionary sources shall be established, re-
newed, or increased through a proce-
dure that is consistent with §§51.160
and 51.161 of this chapter. This includes
the requirement that the reviewing au-
thority provide the public with notice
of the proposed approval of a PAL per-
mit and at least a 30-day period for
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submittal of public comment. The re-
viewing authority must address all ma-
terial comments before taking final ac-
tion on the permit.

(6) Setting the 10-year actuals PAL
level. The plan shall provide that the
actuals PAL level for a major sta-
tionary source shall be established as
the sum of the baseline actual emis-
sions (as defined in paragraph
(a)(1)(xxxv) of this section) of the PAL
pollutant for each emissions unit at
the source; plus an amount equal to
the applicable significant level for the
PAL pollutant under paragraph
(@)(@1)(x) of this section or under the
Act, whichever is lower. When estab-
lishing the actuals PAL level, for a
PAL pollutant, only one consecutive
24-month period must be used to deter-
mine the baseline actual emissions for
all existing emissions units. However, a
different consecutive 24-month period
may be used for each different PAL
pollutant. Emissions associated with
units that were permanently shutdown
after this 24-month period must be sub-
tracted from the PAL level. Emissions
from units on which actual construc-
tion began after the 24-month period
must be added to the PAL level in an
amount equal to the potential to emit
of the units. The reviewing authority
shall specify a reduced PAL level(s) (in
tons/yr) in the PAL permit to become
effective on the future compliance
date(s) of any applicable Federal or
State regulatory requirement(s) that
the reviewing authority is aware of
prior to issuance of the PAL permit.
For instance, if the source owner or op-
erator will be required to reduce emis-
sions from industrial boilers in half
from baseline emissions of 60 ppm NOx
to a new rule limit of 30 ppm, then the
permit shall contain a future effective
PAL level that is equal to the current
PAL level reduced by half of the origi-
nal baseline emissions of such unit(s).

(7) Contents of the PAL permit. The
plan shall require that the PAL permit
contain, at a minimum, the informa-
tion in paragraphs (f)(7)(i) through (x)
of this section.

(i) The PAL pollutant and the appli-
cable source-wide emission limitation
in tons per year.
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(ii) The PAL permit effective date
and the expiration date of the PAL
(PAL effective period).

(iii) Specification in the PAL permit
that if a major stationary source owner
or operator applies to renew a PAL in
accordance with paragraph (f)(10) of
this section before the end of the PAL
effective period, then the PAL shall
not expire at the end of the PAL effec-
tive period. It shall remain in effect
until a revised PAL permit is issued by
the reviewing authority.

(iv) A requirement that emission cal-
culations for compliance purposes in-
clude emissions from startups, shut-
downs and malfunctions.

(v) A requirement that, once the PAL
expires, the major stationary source is
subject to the requirements of para-
graph (f)(9) of this section.

(vi) The calculation procedures that
the major stationary source owner or
operator shall use to convert the moni-
toring system data to monthly emis-
sions and annual emissions based on a
12-month rolling total for each month
as required by paragraph (f)(13)(i) of
this section.

(vii) A requirement that the major
stationary source owner or operator
monitor all emissions units in accord-
ance with the provisions under para-
graph (f)(12) of this section.

(viii) A requirement to retain the
records required under paragraph (f)(13)
of this section on site. Such records
may be retained in an electronic for-
mat.

(ix) A requirement to submit the re-
ports required under paragraph (f)(14)
of this section by the required dead-
lines.

(X) Any other requirements that the
reviewing authority deems necessary
to implement and enforce the PAL.

(8) PAL effective period and reopening
of the PAL permit. The plan shall re-
quire the information in paragraphs
(f)(8)(i) and (ii) of this section.

(i) PAL effective period. The reviewing
authority shall specify a PAL effective
period of 10 years.

(ii) Reopening of the PAL permit. (A)
During the PAL effective period, the
plan shall require the reviewing au-
thority to reopen the PAL permit to:
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(1) Correct typographical/calculation
errors made in setting the PAL or re-
flect a more accurate determination of
emissions used to establish the PAL.

(2) Reduce the PAL if the owner or
operator of the major stationary
source creates creditable emissions re-
ductions for use as offsets under para-
graph (a)(3)(ii) of this section.

(3) Revise the PAL to reflect an in-
crease in the PAL as provided under
paragraph (f)(11) of this section.

(B) The plan shall provide the review-
ing authority discretion to reopen the
PAL permit for the following:

(1) Reduce the PAL to reflect newly
applicable Federal requirements (for
example, NSPS) with compliance dates
after the PAL effective date.

(2) Reduce the PAL consistent with
any other requirement, that is enforce-
able as a practical matter, and that the
State may impose on the major sta-
tionary source under the plan.

(3) Reduce the PAL if the reviewing
authority determines that a reduction
is necessary to avoid causing or con-
tributing to a NAAQS or PSD incre-
ment violation, or to an adverse im-
pact on an air quality related value
that has been identified for a Federal
Class | area by a Federal Land Manager
and for which information is available
to the general public.

(C) Except for the permit reopening
in paragraph (f)(8)(ii)(A)(1) of this sec-
tion for the correction of typo-
graphical/calculation errors that do
not increase the PAL level, all other
reopenings shall be carried out in ac-
cordance with the public participation
requirements of paragraph (f)(5) of this
section.

(9) Expiration of a PAL. Any PAL
which is not renewed in accordance
with the procedures in paragraph (f)(10)
of this section shall expire at the end
of the PAL effective period, and the re-
quirements in paragraphs (f)(9)(i)
through (v) of this section shall apply.

(i) Each emissions unit (or each
group of emissions units) that existed
under the PAL shall comply with an al-
lowable emission limitation under a re-
vised permit established according to
the procedures in paragraphs (f)(9)(i)(A)
through (B) of this section.

(A) Within the time frame specified
for PAL renewals in paragraph
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(F)(10)(ii) of this section, the major sta-
tionary source shall submit a proposed
allowable emission limitation for each
emissions unit (or each group of emis-
sions units, if such a distribution is
more appropriate as decided by the re-
viewing authority) by distributing the
PAL allowable emissions for the major
stationary source among each of the
emissions units that existed under the
PAL. If the PAL had not yet been ad-
justed for an applicable requirement
that became effective during the PAL
effective period, as required under
paragraph (f)(10)(v) of this section, such
distribution shall be made as if the
PAL had been adjusted.

(B) The reviewing authority shall de-
cide whether and how the PAL allow-
able emissions will be distributed and
issue a revised permit incorporating al-
lowable limits for each emissions unit,
or each group of emissions units, as the
reviewing authority determines is ap-
propriate.

(ii) Each emissions unit(s) shall com-
ply with the allowable emission limita-
tion on a 12-month rolling basis. The
reviewing authority may approve the
use of monitoring systems (source test-
ing, emission factors, etc.) other than
CEMS, CERMS, PEMS or CPMS to
demonstrate compliance with the al-
lowable emission limitation.

(iii) Until the reviewing authority
issues the revised permit incorporating
allowable limits for each emissions
unit, or each group of emissions units,
as required under paragraph (f)(9)(i)(A)
of this section, the source shall con-
tinue to comply with a source-wide,
multi-unit emissions cap equivalent to
the level of the PAL emission limita-
tion.

(iv) Any physical change or change in
the method of operation at the major
stationary source will be subject to the
nonattainment major NSR require-
ments if such change meets the defini-
tion of major modification in para-
graph (a)(1)(v) of this section.

(v) The major stationary source
owner or operator shall continue to
comply with any State or Federal ap-
plicable requirements (BACT, RACT,
NSPS, etc.) that may have applied ei-
ther during the PAL effective period or
prior to the PAL effective period ex-
cept for those emission limitations
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that had been established pursuant to
paragraph (a)(5)(ii) of this section, but
were eliminated by the PAL in accord-
ance with the provisions in paragraph
() () (iii)(C) of this section.

(10) Renewal of a PAL. (i) The review-
ing authority shall follow the proce-
dures specified in paragraph (f)(5) of
this section in approving any request
to renew a PAL for a major stationary
source, and shall provide both the pro-
posed PAL level and a written ration-
ale for the proposed PAL level to the
public for review and comment. During
such public review, any person may
propose a PAL level for the source for
consideration by the reviewing author-
ity.

(ii) Application deadline. The plan
shall require that a major stationary
source owner or operator shall submit
a timely application to the reviewing
authority to request renewal of a PAL.
A timely application is one that is sub-
mitted at least 6 months prior to, but
not earlier than 18 months from, the
date of permit expiration. This dead-
line for application submittal is to en-
sure that the permit will not expire be-
fore the permit is renewed. If the owner
or operator of a major stationary
source submits a complete application
to renew the PAL within this time pe-
riod, then the PAL shall continue to be
effective until the revised permit with
the renewed PAL is issued.

(iii) Application requirements. The ap-
plication to renew a PAL permit shall
contain the information required in
paragraphs (f)(10)(iii)(A) through (D) of
this section.

(A) The information required in para-
graphs (f)(3)(i) through (iii) of this sec-
tion.

(B) A proposed PAL level.

(C) The sum of the potential to emit
of all emissions units under the PAL
(with supporting documentation).

(D) Any other information the owner
or operator wishes the reviewing au-
thority to consider in determining the
appropriate level for renewing the
PAL.

(iv) PAL adjustment. In determining
whether and how to adjust the PAL,
the reviewing authority shall consider
the options outlined in paragraphs
(0)(iv)(A) and (B) of this section.
However, in no case may any such ad-
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justment fail to comply with paragraph
(F)(10)(iv)(C) of this section.

(A) If the emissions level calculated
in accordance with paragraph (f)(6) of
this section is equal to or greater than
80 percent of the PAL level, the review-
ing authority may renew the PAL at
the same level without considering the
factors set forth in paragraph
(F)(10)(iv)(B) of this section; or

(B) The reviewing authority may set
the PAL at a level that it determines
to be more representative of the
source’s baseline actual emissions, or
that it determines to be appropriate
considering air quality needs, advances
in control technology, anticipated eco-
nomic growth in the area, desire to re-
ward or encourage the source’s vol-
untary emissions reductions, or other
factors as specifically identified by the
reviewing authority in its written ra-
tionale.

©) Notwithstanding paragraphs
(F)(10)(iv)(A) and (B) of this section,

(1) If the potential to emit of the
major stationary source is less than
the PAL, the reviewing authority shall
adjust the PAL to a level no greater
than the potential to emit of the
source; and

(2) The reviewing authority shall not
approve a renewed PAL level higher
than the current PAL, unless the
major stationary source has complied
with the provisions of paragraph (f)(11)
of this section (increasing a PAL).

(v) If the compliance date for a State
or Federal requirement that applies to
the PAL source occurs during the PAL
effective period, and if the reviewing
authority has not already adjusted for
such requirement, the PAL shall be ad-
justed at the time of PAL permit re-
newal or title V permit renewal, which-
ever occurs first.

(11) Increasing a PAL during the PAL
effective period. (i) The plan shall re-
quire that the reviewing authority may
increase a PAL emission limitation
only if the major stationary source
complies with the provisions in para-
graphs (f)(11)(i)(A) through (D) of this
section.

(A) The owner or operator of the
major stationary source shall submit a
complete application to request an in-
crease in the PAL limit for a PAL
major modification. Such application
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shall identify the emissions unit(s)
contributing to the increase in emis-
sions so as to cause the major sta-
tionary source’s emissions to equal or
exceed its PAL.

(B) As part of this application, the
major stationary source owner or oper-
ator shall demonstrate that the sum of
the baseline actual emissions of the
small emissions units, plus the sum of
the baseline actual emissions of the
significant and major emissions units
assuming application of BACT equiva-
lent controls, plus the sum of the al-
lowable emissions of the new or modi-
fied emissions unit(s) exceeds the PAL.
The level of control that would result
from BACT equivalent controls on each
significant or major emissions unit
shall be determined by conducting a
new BACT analysis at the time the ap-
plication is submitted, unless the emis-
sions unit is currently required to com-
ply with a BACT or LAER requirement
that was established within the pre-
ceding 10 years. In such a case, the as-
sumed control level for that emissions
unit shall be equal to the level of BACT
or LAER with which that emissions
unit must currently comply.

(C) The owner or operator obtains a
major NSR permit for all emissions
unit(s) identified in paragraph
(A1) (1)(A) of this section, regardless
of the magnitude of the emissions in-
crease resulting from them (that is, no
significant levels apply). These emis-
sions unit(s) shall comply with any
emissions requirements resulting from
the nonattainment major NSR pro-
gram process (for example, LAER),
even though they have also become
subject to the PAL or continue to be
subject to the PAL.

(D) The PAL permit shall require
that the increased PAL level shall be
effective on the day any emissions unit
that is part of the PAL major modifica-
tion becomes operational and begins to
emit the PAL pollutant.

(ii) The reviewing authority shall
calculate the new PAL as the sum of
the allowable emissions for each modi-
fied or new emissions unit, plus the
sum of the baseline actual emissions of
the significant and major emissions
units (assuming application of BACT
equivalent controls as determined in
accordance with paragraph
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(1) (1)(B)), plus the sum of the base-
line actual emissions of the small
emissions units.

(iii) The PAL permit shall be revised
to reflect the increased PAL level pur-
suant to the public notice require-
ments of paragraph (f)(5) of this sec-
tion.

(12) Monitoring  requirements  for
PALs—(i) General requirements.

(A) Each PAL permit must contain
enforceable requirements for the moni-
toring system that accurately deter-
mines plantwide emissions of the PAL
pollutant in terms of mass per unit of
time. Any monitoring system author-
ized for use in the PAL permit must be
based on sound science and meet gen-
erally acceptable scientific procedures
for data quality and manipulation. Ad-
ditionally, the information generated
by such system must meet minimum
legal requirements for admissibility in
a judicial proceeding to enforce the
PAL permit.

(B) The PAL monitoring system
must employ one or more of the four
general monitoring approaches meet-
ing the minimum requirements set
forth in paragraphs  (f)(12)(ii)(A)
through (D) of this section and must be
approved by the reviewing authority.

©) Notwithstanding paragraph
HA2)(1)(B) of this section, you may
also employ an alternative monitoring
approach that meets paragraph
H(12)(1)(A) of this section if approved
by the reviewing authority.

(D) Failure to use a monitoring sys-
tem that meets the requirements of
this section renders the PAL invalid.

(i) Minimum Performance Require-
ments for Approved Monitoring Ap-
proaches. The following are acceptable
general monitoring approaches when
conducted in accordance with the min-
imum requirements in paragraphs
(F)(12)(iii) through (ix) of this section:

(A) Mass balance calculations for ac-
tivities using coatings or solvents;

(B) CEMS;

(C) CPMS or PEMS; and

(D) Emission Factors.

(iii) Mass Balance Calculations. An
owner or operator using mass balance
calculations to monitor PAL pollutant
emissions from activities using coating
or solvents shall meet the following re-
quirements:
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(A) Provide a demonstrated means of
validating the published content of the
PAL pollutant that is contained in or
created by all materials used in or at
the emissions unit;

(B) Assume that the emissions unit
emits all of the PAL pollutant that is
contained in or created by any raw ma-
terial or fuel used in or at the emis-
sions unit, if it cannot otherwise be ac-
counted for in the process; and

(C) Where the vendor of a material or
fuel, which is used in or at the emis-
sions unit, publishes a range of pollut-
ant content from such material, the
owner or operator must use the highest
value of the range to calculate the PAL
pollutant emissions unless the review-
ing authority determines there is site-
specific data or a site-specific moni-
toring program to support another con-
tent within the range.

(iv) CEMS. An owner or operator
using CEMS to monitor PAL pollutant
emissions shall meet the following re-
quirements:

(A) CEMS must comply with applica-
ble Performance Specifications found
in 40 CFR part 60, appendix B; and

(B) CEMS must sample, analyze and
record data at least every 15 minutes
while the emissions unit is operating.

(v) CPMS or PEMS. An owner or op-
erator using CPMS or PEMS to mon-
itor PAL pollutant emissions shall
meet the following requirements:

(A) The CPMS or the PEMS must be
based on current site-specific data
demonstrating a correlation between
the monitored parameter(s) and the
PAL pollutant emissions across the
range of operation of the emissions
unit; and

(B) Each CPMS or PEMS must sam-
ple, analyze, and record data at least
every 15 minutes, or at another less
frequent interval approved by the re-
viewing authority, while the emissions
unit is operating.

(vi) Emission factors. An owner or
operator using emission factors to
monitor PAL pollutant emissions shall
meet the following requirements:

(A) All emission factors shall be ad-
justed, if appropriate, to account for
the degree of uncertainty or limita-
tions in the factors’ development;
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(B) The emissions unit shall operate
within the designated range of use for
the emission factor, if applicable; and

(C) If technically practicable, the
owner or operator of a significant emis-
sions unit that relies on an emission
factor to calculate PAL pollutant
emissions shall conduct validation
testing to determine a site-specific
emission factor within 6 months of
PAL permit issuance, unless the re-
viewing authority determines that
testing is not required.

(vii) A source owner or operator must
record and report maximum potential
emissions without considering enforce-
able emission limitations or oper-
ational restrictions for an emissions
unit during any period of time that
there is no monitoring data, unless an-
other method for determining emis-
sions during such periods is specified in
the PAL permit.

(viii) Notwithstanding the require-
ments in paragraphs (f)(12)(iii) through
(vii) of this section, where an owner or
operator of an emissions unit cannot
demonstrate a correlation between the
monitored parameter(s) and the PAL
pollutant emissions rate at all oper-
ating points of the emissions unit, the
reviewing authority shall, at the time
of permit issuance:

(A) Establish default value(s) for de-
termining compliance with the PAL
based on the highest potential emis-
sions reasonably estimated at such op-
erating point(s); or

(B) Determine that operation of the
emissions unit during operating condi-
tions when there is no correlation be-
tween monitored parameter(s) and the
PAL pollutant emissions is a violation
of the PAL.

(ix) Re-validation. All data used to
establish the PAL pollutant must be
re-validated through performance test-
ing or other scientifically valid means
approved by the reviewing authority.
Such testing must occur at least once
every 5 years after issuance of the
PAL.

(13) Recordkeeping requirements. (i)
The PAL permit shall require an owner
or operator to retain a copy of all
records necessary to determine compli-
ance with any requirement of para-
graph (f) of this section and of the
PAL, including a determination of each
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emissions unit’s 12-month rolling total
emissions, for 5 years from the date of
such record.

(ii) The PAL permit shall require an
owner or operator to retain a copy of
the following records for the duration
of the PAL effective period plus 5
years:

(A) A copy of the PAL permit appli-
cation and any applications for revi-
sions to the PAL; and

(B) Each annual certification of com-
pliance pursuant to title V and the
data relied on in certifying the compli-
ance.

(14) Reporting and notification require-
ments. The owner or operator shall sub-
mit semi-annual monitoring reports
and prompt deviation reports to the re-
viewing authority in accordance with
the applicable title V operating permit
program. The reports shall meet the re-
quirements in paragraphs (f)(14)(i)
through (iii).

(i) Semi-Annual Report. The semi-an-
nual report shall be submitted to the
reviewing authority within 30 days of
the end of each reporting period. This
report shall contain the information
required in paragraphs (f)(14)(i1)(A)
through (G) of this section.

(A) The identification of owner and
operator and the permit number.

(B) Total annual emissions (tons/
year) based on a 12-month rolling total
for each month in the reporting period
recorded pursuant to paragraph
(F)(13)(i) of this section.

(C) All data relied upon, including,
but not limited to, any Quality Assur-
ance or Quality Control data, in calcu-
lating the monthly and annual PAL
pollutant emissions.

(D) A list of any emissions units
modified or added to the major sta-
tionary source during the preceding 6-
month period.

(E) The number, duration, and cause
of any deviations or monitoring mal-
functions (other than the time associ-
ated with zero and span calibration
checks), and any corrective action
taken.

(F) A notification of a shutdown of
any monitoring system, whether the
shutdown was permanent or tem-
porary, the reason for the shutdown,
the anticipated date that the moni-
toring system will be fully operational
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or replaced with another monitoring
system, and whether the emissions
unit monitored by the monitoring sys-
tem continued to operate, and the cal-
culation of the emissions of the pollut-
ant or the number determined by
method included in the permit, as pro-
vided by paragraph (f)(12)(vii) of this
section.

(G) A signed statement by the re-
sponsible official (as defined by the ap-
plicable title V operating permit pro-
gram) certifying the truth, accuracy,
and completeness of the information
provided in the report.

(ii) Deviation report. The major sta-
tionary source owner or operator shall
promptly submit reports of any devi-
ations or exceedance of the PAL re-
quirements, including periods where no
monitoring is available. A report sub-
mitted pursuant to §70.6(a)(3)(iii)(B) of
this chapter shall satisfy this reporting
requirement. The deviation reports
shall be submitted within the time lim-
its prescribed by the applicable pro-
gram implementing §70.6(a)(3)(iii)(B) of
this chapter. The reports shall contain
the following information:

(A) The identification of owner and
operator and the permit number;

(B) The PAL requirement that expe-
rienced the deviation or that was ex-
ceeded;

(C) Emissions resulting from the de-
viation or the exceedance; and

(D) A signed statement by the re-
sponsible official (as defined by the ap-
plicable title V operating permit pro-
gram) certifying the truth, accuracy,
and completeness of the information
provided in the report.

(iii) Re-validation results. The owner
or operator shall submit to the review-
ing authority the results of any re-vali-
dation test or method within 3 months
after completion of such test or meth-
od.

(15) Transition requirements. (i) No re-
viewing authority may issue a PAL
that does not comply with the require-
ments in paragraphs (f)(1) through (15)
of this section after the Administrator
has approved regulations incorporating
these requirements into a plan.

(if) The reviewing authority may su-
persede any PAL which was established
prior to the date of approval of the
plan by the Administrator with a PAL
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that complies with the requirements of
paragraphs (f)(1) through (15) of this
section.

(g9) If any provision of this section, or
the application of such provision to
any person or circumstance, is held in-
valid, the remainder of this section, or
the application of such provision to
persons or circumstances other than
those as to which it is held invalid,
shall not be affected thereby.

[51 FR 40669, Nov. 7, 1986, as amended at 52
FR 24713, July 1, 1987; 52 FR 29386, Aug 7,
1987; 54 FR 27285, 27299 June 28, 1989; 57 FR
3946, Feb. 3, 1992; 57 FR 32334, July 21, 1992; 67
FR 80244, Dec. 31, 2002]

§51.166 Prevention of significant dete-
rioration of air quality.

(a)(1) Plan requirements. In accordance
with the policy of section 101(b)(1) of
the Act and the purposes of section 160
of the Act, each applicable State Im-
plementation Plan and each applicable
Tribal Implementation Plan shall con-
tain emission limitations and such
other measures as may be necessary to
prevent significant deterioration of air
quality.

(2) Plan revisions. If a State Imple-
mentation Plan revision would result
in increased air quality deterioration
over any baseline concentration, the
plan revision shall include a dem-
onstration that it will not cause or
contribute to a violation of the appli-
cable increment(s). If a plan revision
proposing less restrictive requirements
was submitted after August 7, 1977 but
on or before any applicable baseline
date and was pending action by the Ad-
ministrator on that date, no such dem-
onstration is necessary with respect to
the area for which a baseline date
would be established before final action
is taken on the plan revision. Instead,
the assessment described in paragraph
(a)(4) of this section, shall review the
expected impact to the applicable in-
crement(s).

(3) Required plan revision. If the State
or the Administrator determines that a
plan is substantially inadequate to pre-
vent significant deterioration or that
an applicable increment is being vio-
lated, the plan shall be revised to cor-
rect the inadequacy or the violation.
The plan shall be revised within 60 days
of such a finding by a State or within
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60 days following notification by the
Administrator, or by such later date as
prescribed by the Administrator after
consultation with the State.

(4) Plan assessment. The State shall
review the adequacy of a plan on a
periodic basis and within 60 days of
such time as information becomes
available that an applicable increment
is being violated.

(5) Public participation. Any State ac-
tion taken under this paragraph shall
be subject to the opportunity for public
hearing in accordance with procedures
equivalent to those established in
§51.102.

(6) Amendments. (i) Any State re-
quired to revise its implementation
plan by reason of an amendment to
this section, including any amendment
adopted simultaneously with this para-
graph (a)(6)(i), shall adopt and submit
such plan revision to the Adminis-
trator for approval no later than three
years after such amendment is pub-
lished in the FEDERAL REGISTER.

(ii) Any revision to an implementa-
tion plan that would amend the provi-
sions for the prevention of significant
air quality deterioration in the plan
shall specify when and as to what
sources and modifications the revision
is to take effect.

(iii) Any revision to an implementa-
tion plan that an amendment to this
section required shall take effect no
later than the date of its approval and
may operate prospectively.

(7) Applicability. Each plan shall con-
tain procedures that incorporate the
requirements in paragraphs (a)(7)(i)
through (vi) of this section.

(i) The requirements of this section
apply to the construction of any new
major stationary source (as defined in
paragraph (b)(1) of this section) or any
project at an existing major stationary
source in an area designated as attain-
ment or unclassifiable under sections
107(d)(1)(A)(ii) or (iii) of the Act.

(ii) The requirements of paragraphs
(J) through (r) of this section apply to
the construction of any new major sta-
tionary source or the major modifica-
tion of any existing major stationary
source, except as this section otherwise
provides.
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(iii) No new major stationary source
or major modification to which the re-
quirements of paragraphs (j) through
(r)(5) of this section apply shall begin
actual construction without a permit
that states that the major stationary
source or major modification will meet
those requirements.

(iv) Each plan shall use the specific
provisions of paragraphs (a)(7)(iv)(a)
through (f) of this section. Deviations
from these provisions will be approved
only if the State specifically dem-
onstrates that the submitted provi-
sions are more stringent than or at
least as stringent in all respects as the
corresponding provisions in paragraphs
(@)(7)(iv)(a) through (f) of this section.

(a) Except as otherwise provided in
paragraphs (a)(7)(v) and (vi) of this sec-
tion, and consistent with the definition
of major modification contained in
paragraph (b)(2) of this section, a
project is a major modification for a
regulated NSR pollutant if it causes
two types of emissions increases—a sig-
nificant emissions increase (as defined
in paragraph (b)(39) of this section),
and a significant net emissions in-
crease (as defined in paragraphs (b)(3)
and (b)(23) of this section). The project
is not a major modification if it does
not cause a significant emissions in-
crease. If the project causes a signifi-
cant emissions increase, then the
project is a major modification only if
it also results in a significant net emis-
sions increase.

(b) The procedure for calculating (be-
fore beginning actual construction)
whether a significant emissions in-
crease (i.e., the first step of the proc-
ess) will occur depends upon the type of
emissions units being modified, accord-
ing to paragraphs (a)(7)(iv)(c) through
(f) of this section. The procedure for
calculating (before beginning actual
construction) whether a significant net
emissions increase will occur at the
major stationary source (i.e., the sec-
ond step of the process) is contained in
the definition in paragraph (b)(3) of
this section. Regardless of any such
preconstruction projections, a major
modification results if the project
causes a significant emissions increase
and a significant net emissions in-
crease.
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(c) Actual-to-projected-actual applica-
bility test for projects that only involve
existing emissions units. A significant
emissions increase of a regulated NSR
pollutant is projected to occur if the
sum of the difference between the pro-
jected actual emissions (as defined in
paragraph (b)(40) of this section) and
the baseline actual emissions (as de-
fined in paragraphs (b)(47)(i) and (ii) of
this section) for each existing emis-
sions unit, equals or exceeds the sig-
nificant amount for that pollutant (as
defined in paragraph (b)(23) of this sec-
tion).

(d) Actual-to-potential test for projects
that only involve construction of a new
emissions unit(s). A significant emis-
sions increase of a regulated NSR pol-
lutant is projected to occur if the sum
of the difference between the potential
to emit (as defined in paragraph (b)(4)
of this section) from each new emis-
sions unit following completion of the
project and the baseline actual emis-
sions (as defined iIn paragraph
(b)(47)(iii) of this section) of these units
before the project equals or exceeds the
significant amount for that pollutant
(as defined in paragraph (b)(23) of this
section).

(e) Emission test for projects that in-
volve Clean Units. For a project that
will be constructed and operated at a
Clean Unit without causing the emis-
sions unit to lose its Clean Unit des-
ignation, no emissions increase is
deemed to occur.

(f) Hybrid test for projects that involve
multiple types of emissions units. A sig-
nificant emissions increase of a regu-
lated NSR pollutant is projected to
occur if the sum of the emissions in-
creases for each emissions unit, using
the method specified in paragraphs
(@)(7)(iv)(c) through (e) of this section
as applicable with respect to each
emissions unit, for each type of emis-
sions unit equals or exceeds the signifi-
cant amount for that pollutant (as de-
fined in paragraph (b)(23) of this sec-
tion). For example, if a project in-
volves both an existing emissions unit
and a Clean Unit, the projected in-
crease is determined by summing the
values determined using the method
specified in paragraph (a)(7)(iv)(c) of
this section for the existing unit and
determined using the method specified
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in paragraph (a)(7)(iv)(e) of this section
for the Clean Unit.

(v) The plan shall require that for
any major stationary source for a PAL
for a regulated NSR pollutant, the
major stationary source shall comply
with requirements under paragraph (w)
of this section.

(vi) The plan shall require that an
owner or operator undertaking a PCP
(as defined in paragraph (b)(31) of this
section) shall comply with the require-
ments under paragraph (v) of this sec-
tion.

(b) Definitions. All State plans shall
use the following definitions for the
purposes of this section. Deviations
from the following wording will be ap-
proved only if the State specifically
demonstrates that the submitted defi-
nition is more stringent, or at least as
stringent, in all respects as the cor-
responding definitions below:

(1)(i) Major stationary source means:

(a) Any of the following stationary
sources of air pollutants which emits,
or has the potential to emit, 100 tons
per year or more of any a regulated
NSR pollutant: Fossil fuel-fired steam
electric plants of more than 250 million
British thermal units per hour heat
input, coal cleaning plants (with ther-
mal dryers), kraft pulp mills, portland
cement plants, primary zinc smelters,
iron and steel mill plants, primary alu-
minum ore reduction plants, primary
copper smelters, municipal inciner-
ators capable of charging more than 250
tons of refuse per day, hydrofluoric,
sulfuric, and nitric acid plants, petro-
leum refineries, lime plants, phosphate
rock processing plants, coke oven bat-
teries, sulfur recovery plants, carbon
black plants (furnace process), primary
lead smelters, fuel conversion plants,
sintering plants, secondary metal pro-
duction plants, chemical process
plants, fossil fuel boilers (or combina-
tions thereof) totaling more than 250
million British thermal units per hour
heat input, petroleum storage and
transfer units with a total storage ca-
pacity exceeding 300,000 barrels, taco-
nite ore processing plants, glass fiber
processing plants, and charcoal produc-
tion plants;

(b) Notwithstanding the stationary
source size specified in paragraph
(b)(1)(i)(a) of this section, any sta-
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tionary source which emits, or has the
potential to emit, 250 tons per year or
more of a regulated NSR pollutant; or

(c) Any physical change that would
occur at a stationary source not other-
wise qualifying under paragraph (b)(1)
of this section, as a major stationary
source if the change would constitute a
major stationary source by itself.

(ii) A major source that is major for
volatile organic compounds shall be
considered major for ozone.

(iii) The fugitive emissions of a sta-
tionary source shall not be included in
determining for any of the purposes of
this section whether it is a major sta-
tionary source, unless the source be-
longs to one of the following categories
of stationary sources:

(a) Coal cleaning plants (with ther-
mal dryers);

(b) Kraft pulp mills;

(c) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction
plants;

(g) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(i) Hydrofluoric, sulfuric, or nitric
acid plants;

(j) Petroleum refineries;

(k) Lime plants;

(I) Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(o) Carbon black plants
process);

(p) Primary lead smelters;

(9) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal
plants;

(t) Chemical process plants;

(u) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(v) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(z) Fossil fuel-fired steam electric
plants of more that 250 million British
thermal units per hour heat input;

(furnace

production
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(aa) Any other stationary source cat-
egory which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act.

(2)(i) Major modification means any
physical change in or change in the
method of operation of a major sta-
tionary source that would result in: a
significant emissions increase (as de-
fined in paragraph (b)(39) of this sec-
tion) of a regulated NSR pollutant (as
defined in paragraph (b)(49) of this sec-
tion); and a significant net emissions
increase of that pollutant from the
major stationary source.

(if) Any significant emissions in-
crease (as defined at paragraph (b)(39)
of this section) from any emissions
units or net emissions increase (as de-
fined at paragraph (b)(3) of this sec-
tion) at a major stationary source that
is significant for volatile organic com-
pounds shall be considered significant
for ozone.

(iii) A physical change or change in
the method of operation shall not in-
clude:

(a) Routine maintenance, repair, and
replacement;

(b) Use of an alternative fuel or raw
material by reason of any order under
section 2 (a) and (b) of the Energy Sup-
ply and Environmental Coordination
Act of 1974 (or any superseding legisla-
tion) or by reason of a natural gas cur-
tailment plan pursuant to the Federal
Power Act;

(c) Use of an alternative fuel by rea-
son of an order or rule under section
125 of the Act;

(d) Use of an alternative fuel at a
steam generating unit to the extent
that the fuel is generated from munic-
ipal solid waste;

(e) Use of an alternative fuel or raw
material by a stationary source which:

(1) The source was capable of accom-
modating before January 6, 1975, unless
such change would be prohibited under
any federally enforceable permit condi-
tion which was established after Janu-
ary 6, 1975 pursuant to 40 CFR 52.21 or
under regulations approved pursuant to
40 CFR subpart | or §51.166; or

(2) The source is approved to use
under any permit issued under 40 CFR
52.21 or under regulations approved
pursuant to 40 CFR 51.166;
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(f) An increase in the hours of oper-
ation or in the production rate, unless
such change would be prohibited under
any federally enforceable permit condi-
tion which was established after Janu-
ary 6, 1975, pursuant to 40 CFR 52.21 or
under regulations approved pursuant to
40 CFR subpart | or §51.166.

(@) Any change in ownership at a sta-
tionary source.

(h) The addition, replacement, or use
of a PCP, as defined in paragraph
(b)(31) of this section, at an existing
emissions unit meeting the require-
ments of paragraph (v) of this section.
A  replacement control technology
must provide more effective emission
control than that of the replaced con-
trol technology to qualify for this ex-
clusion.

(i) The installation, operation, ces-
sation, or removal of a temporary
clean coal technology demonstration
project, provided that the project com-
plies with:

(1) The State implementation plan
for the State in which the project is lo-
cated; and

(2) Other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during the
project and after it is terminated.

(J) The installation or operation of a
permanent clean coal technology dem-
onstration project that constitutes
repowering, provided that the project
does not result in an increase in the po-
tential to emit of any regulated pollut-
ant emitted by the unit. This exemp-
tion shall apply on a pollutant-by-pol-
lutant basis.

(k) The reactivation of a very clean
coal-fired electric utility steam gener-
ating unit.

(iv) This definition shall not apply
with respect to a particular regulated
NSR pollutant when the major sta-
tionary source is complying with the
requirements under paragraph (w) of
this section for a PAL for that pollut-
ant. Instead, the definition at para-
graph (w)(2)(viii) of this section shall
apply.

(3)(i) Net emissions increase means,
with respect to any regulated NSR pol-
lutant emitted by a major stationary
source, the amount by which the sum
of the following exceeds zero:
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(a) The increase in emissions from a
particular physical change or change in
the method of operation at a sta-
tionary source as calculated pursuant
to paragraph (a)(7)(iv) of this section;
and

(b) Any other increases and decreases
in actual emissions at the major sta-
tionary source that are contempora-
neous with the particular change and
are otherwise creditable. Baseline ac-
tual emissions for calculating in-
creases and decreases under this para-
graph (b)(3)(i)(b) shall be determined as
provided in paragraph (b)(47), except
that paragraphs (b)(47)(i)(c) and
(b)(47)(ii)(d) of this section shall not
apply.

(ii) An increase or decrease in actual
emissions is contemporaneous with the
increase from the particular change
only if it occurs within a reasonable
period (to be specified by the State) be-
fore the date that the increase from
the particular change occurs.

(iii) An increase or decrease in actual
emissions is creditable only if:

(a) It occurs within a reasonable pe-
riod (to be specified by the reviewing
authority); and

(b) The reviewing authority has not
relied on it in issuing a permit for the
source under regulations approved pur-
suant to this section, which permit is
in effect when the increase in actual
emissions from the particular change
occurs; and

(c) The increase or decrease in emis-
sions did not occur at a Clean Unit, ex-
cept as provided in paragraphs (t)(8)
and (u)(10) of this section.

(iv) An increase or decrease in actual
emissions of sulfur dioxide, particulate
matter, or nitrogen oxides that occurs
before the applicable minor source
baseline date is creditable only if it is
required to be considered in calcu-
lating the amount of maximum allow-
able increases remaining available.

(v) An increase in actual emissions is
creditable only to the extent that the
new level of actual emissions exceeds
the old level.

(vi) A decrease in actual emissions is
creditable only to the extent that:

(a) The old level of actual emissions
or the old level of allowable emissions,
whichever is lower, exceeds the new
level of actual emissions;
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(b) 1t is enforceable as a practical
matter at and after the time that ac-
tual construction on the particular
change begins;

(c) It has approximately the same
qualitative significance for public
health and welfare as that attributed
to the increase from the particular
change; and

(d) The decrease in actual emissions
did not result from the installation of
add-on control technology or applica-
tion of pollution prevention practices
that were relied on in designating an
emissions unit as a Clean Unit under
§52.21(y) or under regulations approved
pursuant to paragraph (u) of this sec-
tion or §51.165(d). That is, once an
emissions unit has been designated as a
Clean Unit, the owner or operator can-
not later use the emissions reduction
from the air pollution control meas-
ures that the Clean Unit designation is
based on in calculating the net emis-
sions increase for another emissions
unit (i.e., must not use that reduction
in a ‘“netting analysis’ for another
emissions unit). However, any new
emissions reductions that were not re-
lied upon in a PCP excluded pursuant
to paragraph (v) of this section or for
the Clean Unit designation are cred-
itable to the extent they meet the re-
quirements in paragraph (v)(6)(iv) of
this section for the PCP and paragraph
(t)(8) or (u)(10) of this section for a
Clean Unit.

(vii) An increase that results from a
physical change at a source occurs
when the emissions unit on which con-
struction occurred becomes oper-
ational and begins to emit a particular
pollutant. Any replacement unit that
requires shakedown becomes oper-
ational only after a reasonable shake-
down period, not to exceed 180 days.

(viii) Paragraph (b)(21)(ii) of this sec-
tion shall not apply for determining
creditable increases and decreases.

(4) Potential to emit means the max-
imum capacity of a stationary source
to emit a pollutant under its physical
and operational design. Any physical
or operational limitation on the capac-
ity of the source to emit a pollutant,
including air pollution control equip-
ment and restrictions on hours of oper-
ation or on the type or amount of ma-
terial combusted, stored, or processed,
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shall be treated as part of its design if
the limitation or the effect it would
have on emissions is federally enforce-
able. Secondary emissions do not count
in determining the potential to emit of
a stationary source.

(5) Stationary source means any build-
ing, structure, facility, or installation
which emits or may emit a regulated
NSR pollutant.

(6) Building, structure, facility, or in-
stallation means all of the pollutant-
emitting activities which belong to the
same industrial grouping, are located
on one or more contiguous or adjacent
properties, and are under the control of
the same person (or persons under com-
mon control) except the activities of
any vessel. Pollutant-emitting activi-
ties shall be considered as part of the
same industrial grouping if they belong
to the same Major Group (i.e., which
have the same two-digit code) as de-
scribed in the Standard Industrial Clas-
sification Manual, 1972, as amended by
the 1977 Supplement (U.S. Government
Printing Office stock numbers 4101-0066
and 003-005-00176-0, respectively).

(7) Emissions unit means any part of a
stationary source that emits or would
have the potential to emit any regu-
lated NSR pollutant and includes an
electric utility steam generating unit
as defined in paragraph (b)(30) of this
section. For purposes of this section,
there are two types of emissions units
as described in paragraphs (b)(7)(i) and
(i) of this section.

(i) A new emissions unit is any emis-
sions unit that is (or will be) newly
constructed and that has existed for
less than 2 years from the date such
emissions unit first operated.

(if) An existing emissions unit is any
emissions unit that does not meet the
requirements in paragraph (b)(7)(i) of
this section.

(8) Construction means any physical
change or change in the method of op-
eration (including fabrication, erec-
tion, installation, demolition, or modi-
fication of an emissions unit) that
would result in a change in emissions.

(9) Commence as applied to construc-
tion of a major stationary source or
major modification means that the
owner or operator has all necessary
preconstruction approvals or permits
and either has:
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(i) Begun, or caused to begin, a con-
tinuous program of actual on-site con-
struction of the source, to be com-
pleted within a reasonable time; or

(ii) Entered into binding agreements
or contractual obligations, which can-
not be cancelled or modified without
substantial loss to the owner or oper-
ator, to undertake a program of actual
construction of the source to be com-
pleted within a reasonable time.

(10) Necessary preconstruction approv-
als or permits means those permits or
approvals required under Federal air
quality control laws and regulations
and those air quality control laws and
regulations which are part of the appli-
cable State Implementation Plan.

(11) Begin actual construction means,
in general, initiation of physical on-
site construction activities on an emis-
sions unit which are of a permanent
nature. Such activities include, but are
not limited to, installation of building
supports and foundations, laying of un-
derground pipework, and construction
of permanent storage structures. With
respect to a change in method of oper-
ation this term refers to those on-site
activities, other than preparatory ac-
tivities, which mark the initiation of
the change.

(12) Best available control technology
means an emissions limitation (includ-
ing a visible emissions standard) based
on the maximum degree of reduction
for each a regulated NSR pollutant
which would be emitted from any pro-
posed major stationary source or major
modification which the reviewing au-
thority, on a case-by-case basis, taking
into account energy, environmental,
and economic impacts and other costs,
determines is achievable for such
source or modification through appli-
cation of production processes or avail-
able methods, systems, and techniques,
including fuel cleaning or treatment or
innovative fuel combination tech-
niques for control of such pollutant. In
no event shall application of best avail-
able control technology result in emis-
sions of any pollutant which would ex-
ceed the emissions allowed by any ap-
plicable standard under 40 CFR parts 60
and 61. If the reviewing authority de-
termines that technological or eco-
nomic limitations on the application of
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measurement methodology to a par-
ticular emissions unit would make the
imposition of an emissions standard in-
feasible, a design, equipment, work
practice, operational standard or com-
bination thereof, may be prescribed in-
stead to satisfy the requirement for the
application of best available control
technology. Such standard shall, to the
degree possible, set forth the emissions
reduction achievable by implementa-
tion of such design, equipment, work
practice or operation, and shall provide
for compliance by means which achieve
equivalent results.

(13)(i) Baseline concentration means
that ambient concentration level that
exists in the baseline area at the time
of the applicable minor source baseline
date. A baseline concentration is deter-
mined for each pollutant for which a
minor source baseline date is estab-
lished and shall include:

(a) The actual emissions, as defined
in paragraph (b)(21) of this section, rep-
resentative of sources in existence on
the applicable minor source baseline
date, except as provided in paragraph
(b)(13)(ii) of this section;

(b) The allowable emissions of major
stationary sources that commenced
construction before the major source
baseline date, but were not in oper-
ation by the applicable minor source
baseline date.

(ii) The following will not be included
in the baseline concentration and will
affect the applicable maximum allow-
able increase(s):

(a) Actual emissions, as defined in
paragraph (b)(21) of this section, from
any major stationary source on which
construction commenced after the
major source baseline date; and

(b) Actual emissions increases and
decreases, as defined in paragraph
(b)(21) of this section, at any sta-

tionary source occurring after the
minor source baseline date.

(14 (1)) Major source baseline date
means:

(@) In the case of particulate matter
and sulfur dioxide, January 6, 1975, and

(b) In the case of nitrogen dioxide,
February 8, 1988.

(if) Minor source baseline date means
the earliest date after the trigger date
on which a major stationary source or
a major modification subject to 40 CFR
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52.21 or to regulations approved pursu-
ant to 40 CFR 51.166 submits a complete
application under the relevant regula-
tions. The trigger date is:

(@) In the case of particulate matter
and sulfur dioxide, August 7, 1977, and

(b) In the case of nitrogen dioxide,
February 8, 1988.

(iii) The baseline date is established
for each pollutant for which incre-
ments or other equivalent measures
have been established if:

(a) The area in which the proposed
source or modification would construct
is designated as attainment or
unclassifiable under section 107(d)(i)
(D) or (E) of the Act for the pollutant
on the date of its complete application
under 40 CFR 52.21 or under regulations
approved pursuant to 40 CFR 51.166; and

(b) In the case of a major stationary
source, the pollutant would be emitted
in significant amounts, or, in the case
of a major modification, there would be
a significant net emissions increase of
the pollutant.

(iv) Any minor source baseline date
established originally for the TSP in-
crements shall remain in effect and
shall apply for purposes of determining
the amount of available PM-10 incre-
ments, except that the reviewing au-
thority may rescind any such minor
source baseline date where it can be
shown, to the satisfaction of the re-
viewing authority, that the emissions
increase from the major stationary
source, or the net emissions increase
from the major modification, respon-
sible for triggering that date did not
result in a significant amount of PM-10
emissions.

(15)(i) Baseline area means any intra-
state area (and every part thereof) des-
ignated as attainment or unclassifiable
under section 107(d)(1) (D) or (E) of the
Act in which the major source or major
modification establishing the minor
source baseline date would construct or
would have an air quality impact equal
to or greater than 1 pg/m3 (annual aver-
age) of the pollutant for which the
minor source baseline date is estab-
lished.

(ii) Area redesignations under section
107(d)(1) (D) or (E) of the Act cannot
intersect or be smaller than the area of
impact of any major stationary source
or major modification which:
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(a) Establishes a minor source base-
line date; or

(b) Is subject to 40 CFR 52.21 or under
regulations approved pursuant to 40
CFR 51.166, and would be constructed in
the same State as the State proposing
the redesignation.

(iii) Any baseline area established
originally for the TSP increments shall
remain in effect and shall apply for
purposes of determining the amount of
available PM-10 increments, except
that such baseline area shall not re-
main in effect if the permit authority
rescinds the corresponding minor
source baseline date in accordance with
paragraph (b)(14)(iv) of this section.

(16) Allowable emissions means the
emissions rate of a stationary source
calculated using the maximum rated
capacity of the source (unless the
source is subject to federally enforce-
able limits which restrict the operating
rate, or hours of operation, or both)
and the most stringent of the fol-
lowing:

(i) The applicable standards as set
forth in 40 CFR parts 60 and 61;

(ii) The applicable State Implementa-
tion Plan emissions limitation, includ-
ing those with a future compliance
date; or

(iii) The emissions rate specified as a
federally enforceable permit condition.

(17) Federally enforceable means all
limitations and conditions which are
enforceable by the Administrator, in-
cluding those requirements developed
pursuant to 40 CFR parts 60 and 61, re-
quirements within any applicable State
implementation plan, any permit re-
quirements established pursuant to 40
CFR 52.21 or under regulations ap-
proved pursuant to 40 CFR part 51, sub-
part 1, including operating permits
issued under an EPA-approved program
that is incorporated into the State im-
plementation plan and expressly re-
quires adherence to any permit issued
under such program.

(18) Secondary emissions means emis-
sions which occur as a result of the
construction or operation of a major
stationary source or major modifica-
tion, but do not come from the major
stationary source or major modifica-
tion itself. For the purposes of this sec-
tion, secondary emissions must be spe-
cific, well defined, quantifiable, and
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impact the same general areas the sta-
tionary source modification which
causes the secondary emissions. Sec-
ondary emissions include emissions
from any offsite support facility which
would not be constructed or increase
its emissions except as a result of the
construction or operation of the major
stationary source or major modifica-
tion. Secondary emissions do not in-
clude any emissions which come di-
rectly from a mobile source, such as
emissions from the tailpipe of a motor
vehicle, from a train, or from a vessel.

(19) Innovative control technology
means any system of air pollution con-
trol that has not been adequately dem-
onstrated in practice, but would have a
substantial likelihood of achieving
greater continuous emissions reduction
than any control system in current
practice or of achieving at least com-
parable reductions at lower cost in
terms of energy, economics, or nonair
quality environmental impacts.

(20) Fugitive emissions means those
emissions which could not reasonably
pass through a stack, chimney, vent, or
other functionally equivalent opening.

(21)(i) Actual emissions means the ac-
tual rate of emissions of a regulated
NSR pollutant from an emissions unit,
as determined in accordance with para-
graphs (b)(21)(ii) through (iv) of this
section, except that this definition
shall not apply for calculating whether
a significant emissions increase has oc-
curred, or for establishing a PAL under
paragraph (w) of this section. Instead,
paragraphs (b)(40) and (b)(47) of this
section shall apply for those purposes.

(i) In general, actual emissions as of
a particular date shall equal the aver-
age rate, in tons per year, at which the
unit actually emitted the pollutant
during a consecutive 24-month period
which precedes the particular date and
which is representative of normal
source operation. The reviewing au-
thority shall allow the use of a dif-
ferent time period upon a determina-
tion that it is more representative of
normal source operation. Actual emis-
sions shall be calculated using the
unit’s actual operating hours, produc-
tion rates, and types of materials proc-
essed, stored, or combusted during the
selected time period.

205



§51.166

(iii) The reviewing authority may
presume that source-specific allowable
emissions for the unit are equivalent to
the actual emissions of the unit.

(iv) For any emissions unit that has
not begun normal operations on the
particular date, actual emissions shall
equal the potential to emit of the unit
on that date.

(22) Complete means, in reference to
an application for a permit, that the
application contains all the informa-
tion necessary for processing the appli-
cation. Designating an application
complete for purposes of permit proc-
essing does not preclude the reviewing
authority from requesting or accepting
any additional information.

(23)(i) Significant means, in reference
to a net emissions increase or the po-
tential of a source to emit any of the
following pollutants, a rate of emis-
sions that would equal or exceed any of
the following rates:

POLLUTANT AND EMISSIONS RATE

Carbon monoxide: 100 tons per year (tpy)

Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy

Particulate matter: 25 tpy of particulate
matter emissions. 15 tpy of PM,, emissions.

Ozone: 40 tpy of volatile organic compounds

Lead: 0.6 tpy

Fluorides: 3 tpy

Sulfuric acid mist: 7 tpy

Hydrogen sulfide (H, S): 10 tpy

Total reduced sulfur (including H, S): 10 tpy

Reduced sulfur compounds (including H> S):
10 tpy

Municipal waste combustor organics (meas-
ured as total tetra- through octa-
chlorinated dibenzo-p-dioxins and
dibenzofurans): 3.2 x 10-¢ megagrams per
year (3.5 x 10~6 tons per year)

Municipal waste combustor metals (meas-
ured as articulate matter): 14 megagrams
per year (15 tons per year) Municipal waste
combustor acid gases (measured as sulfur
dioxide and hydrogen chloride): 36
megagrams per year (40 tons per year)

Municipal solid waste landfill emissions
(measured as nonmethane organic com-
pounds): 45 megagrams per year (50 tons
per year)

(ii) Significant means, in reference to
a net emissions increase or the poten-
tial of a source to emit a a regulated
NSR pollutant that paragraph (b)(23)(i)
of this section, does not list, any emis-
sions rate.

(iii) Notwithstanding
(b)(23)(i) of this section,

paragraph
significant
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means any emissions rate or any net
emissions increase associated with a
major stationary source or major
modification, which would construct
within 10 kilometers of a Class | area,
and have an impact on such area equal
to or greater than 1 pg/m3 (24-hour av-
erage).

(24) Federal Land Manager means,
with respect to any lands in the United
States, the Secretary of the depart-
ment with authority over such lands.

(25) High terrain means any area hav-
ing an elevation 900 feet or more above
the base of the stack of a source.

(26) Low terrain means any area other
than high terrain.

(27) Indian Reservation means any fed-
erally recognized reservation estab-
lished by Treaty, Agreement, Execu-
tive Order, or Act of Congress.

(28) Indian Governing Body means the
governing body of any tribe, band, or
group of Indians subject to the jurisdic-
tion of the United States and recog-
nized by the United States as pos-
sessing power of self-government.

(29) Volatile organic compounds (VOC)
is as defined in §51.100(s) of this part.

(30) Electric utility steam generating
unit means any steam electric gener-
ating unit that is constructed for the
purpose of supplying more than one-
third of its potential electric output
capacity and more than 25 MW elec-
trical output to any utility power dis-
tribution system for sale. Any steam
supplied to a steam distribution sys-
tem for the purpose of providing steam
to a steam-electric generator that
would produce electrical energy for
sale is also considered in determining
the electrical energy output capacity
of the affected facility.

(31) Pollution control project (PCP)
means any activity, set of work prac-
tices or project (including pollution
prevention as defined under paragraph
(b)(38) of this section) undertaken at an
existing emissions unit that reduces
emissions of air pollutants from such
unit. Such qualifying activities or
projects can include the replacement
or upgrade of an existing emissions
control technology with a more effec-
tive unit. Other changes that may
occur at the source are not considered
part of the PCP if they are not nec-
essary to reduce emissions through the
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PCP. Projects listed in paragraphs
(b)(31)(i) through (vi) of this section are
presumed to be environmentally bene-
ficial pursuant to paragraph (v)(2)(i) of
this section. Projects not listed in
these paragraphs may qualify for a
case-specific PCP exclusion pursuant
to the requirements of paragraphs
(V)(2) and (v)(5) of this section.

(i) Conventional or advanced flue gas
desulfurization or sorbent injection for
control of SO..

(i) Electrostatic precipitators,
baghouses, high efficiency multiclones,
or scrubbers for control of particulate
matter or other pollutants.

(iii) Flue gas recirculation, low-NOx
burners or combustors, selective non-
catalytic reduction, selective catalytic
reduction, low emission combustion
(for IC engines), and oxidation/absorp-
tion catalyst for control of NOx.

(iv) Regenerative thermal oxidizers,
catalytic oxidizers, condensers, ther-
mal incinerators, hydrocarbon combus-
tion flares, biofiltration, absorbers and
adsorbers, and floating roofs for stor-
age vessels for control of volatile or-
ganic compounds or hazardous air pol-
lutants. For the purpose of this sec-
tion, ‘‘hydrocarbon combustion flare”
means either a flare used to comply
with an applicable NSPS or MACT
standard (including uses of flares dur-
ing startup, shutdown, or malfunction
permitted under such a standard), or a
flare that serves to control emissions
of waste streams comprised predomi-
nately of hydrocarbons and containing
no more than 230 mg/dscm hydrogen
sulfide.

(v) Activities or projects undertaken
to accommodate switching (or par-
tially switching) to an inherently less
polluting fuel, to be limited to the fol-
lowing fuel switches:

(a) Switching from a heavier grade of
fuel oil to a lighter fuel oil, or any
grade of oil to 0.05 percent sulfur diesel
(i.e., from a higher sulfur content #2
fuel or from #6 fuel, to CA 0.05 percent
sulfur #2 diesel);

(b) Switching from coal, oil, or any
solid fuel to natural gas, propane, or
gasified coal;

(c) Switching from coal to wood, ex-
cluding construction or demolition
waste, chemical or pesticide treated
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wood, and other forms of ‘“‘unclean”
wood;

(d) Switching from coal to #2 fuel oil
(0.5 percent maximum sulfur content);
and

(e) Switching from high sulfur coal to
low sulfur coal (maximum 1.2 percent
sulfur content).

(vi) Activities or projects undertaken
to accommodate switching from the
use of one ozone depleting substance
(ODS) to the use of a substance with a
lower or zero ozone depletion potential
(ODP), including changes to equipment
needed to accommodate the activity or
project, that meet the requirements of
paragraphs (b)(31)(vi)(a) and (b) of this
section.

(a) The productive capacity of the
equipment is not increased as a result
of the activity or project.

(b) The projected usage of the new
substance is lower, on an ODP-weight-
ed basis, than the baseline usage of the
replaced ODS. To make this determina-
tion, follow the procedure in para-
graphs (b)(31)(vi)(b)(1) through (4) of
this section.

(1) Determine the ODP of the sub-
stances by consulting 40 CFR part 82,
subpart A, appendices A and B.

(2) Calculate the replaced ODP-
weighted amount by multiplying the
baseline actual usage (using the
annualized average of any 24 consecu-
tive months of usage within the past 10
years) by the ODP of the replaced ODS.

(3) Calculate the projected ODP-
weighted amount by multiplying the
projected annual usage of the new sub-
stance by its ODP.

(4) If the value calculated in para-
graph (b)(31)(vi)(b)(2) of this section is
more than the value calculated in para-
graph (b)(31)(vi)(b)(3) of this section,
then the projected use of the new sub-
stance is lower, on an ODP-weighted
basis, than the baseline usage of the re-
placed ODS.

(32) [Reserved]

(33) Clean coal technology means any
technology, including technologies ap-
plied at the precombustion, combus-
tion, or post combustion stage, at a
new or existing facility which will
achieve significant reductions in air
emissions of sulfur dioxide or oxides of
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nitrogen associated with the utiliza-
tion of coal in the generation of elec-
tricity, or process steam which was not
in widespread use as of November 15,
1990.

(34) Clean coal technology demonstra-
tion project means a project using funds
appropriated under the heading ‘“‘De-
partment of Energy—Clean Coal Tech-
nology’’, up to a total amount of
$2,500,000,000 for commercial dem-
onstration of clean coal technology, or
similar projects funded through appro-
priations for the Environmental Pro-
tection Agency. The Federal contribu-
tion for a qualifying project shall be at
least 20 percent of the total cost of the
demonstration project.

(35) Temporary clean coal technology
demonstration project means a clean
coal technology demonstration project
that is operated for a period of 5 years
or less, and which complies with the
State implementation plan for the
State in which the project is located
and other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during and
after the project is terminated.

(36)(i) Repowering means replacement
of an existing coal-fired boiler with one
of the following clean coal tech-
nologies: atmospheric or pressurized
fluidized bed combustion, integrated
gasification combined cycle, magneto-
hydrodynamics, direct and indirect
coal-fired turbines, integrated gasifi-
cation fuel cells, or as determined by
the Administrator, in consultation
with the Secretary of Energy, a deriva-
tive of one or more of these tech-
nologies, and any other technology ca-
pable of controlling multiple combus-
tion emissions simultaneously with im-
proved boiler or generation efficiency
and with significantly greater waste
reduction relative to the performance
of technology in widespread commer-
cial use as of November 15, 1990.

(ii) Repowering shall also include any
oil and/or gas-fired unit which has been
awarded clean coal technology dem-
onstration funding as of January 1,
1991, by the Department of Energy.

(iii) The reviewing authority shall
give expedited consideration to permit
applications for any source that satis-
fies the requirements of this subsection
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and is granted an extension under sec-
tion 409 of the Clean Air Act.

(37) Reactivation of a very clean coal-
fired electric utility steam generating unit
means any physical change or change
in the method of operation associated
with the commencement of commercial
operations by a coal-fired utility unit
after a period of discontinued operation
where the unit:

(i) Has not been in operation for the
two-year period prior to the enactment
of the Clean Air Act Amendments of
1990, and the emissions from such unit
continue to be carried in the permit-
ting authority’s emissions inventory at
the time of enactment;

(if) Was equipped prior to shutdown
with a continuous system of emissions
control that achieves a removal effi-
ciency for sulfur dioxide of no less than
85 percent and a removal efficiency for
particulates of no less than 98 percent;

(iii) Is equipped with low-NOx burn-
ers prior to the time of commencement
of operations following reactivation;
and

(iv) Is otherwise in compliance with
the requirements of the Clean Air Act.

(38) Pollution prevention means any
activity that through process changes,
product reformulation or redesign, or
substitution of less polluting raw ma-
terials, eliminates or reduces the re-
lease of air pollutants (including fugi-
tive emissions) and other pollutants to
the environment prior to recycling,
treatment, or disposal; it does not
mean recycling (other than certain
“in-process recycling” practices), en-
ergy recovery, treatment, or disposal.

(39) Significant emissions increase
means, for a regulated NSR pollutant,
an increase in emissions that is signifi-
cant (as defined in paragraph (b)(23) of
this section) for that pollutant.

(40)(i) Projected actual emissions means
the maximum annual rate, in tons per
year, at which an existing emissions
unit is projected to emit a regulated
NSR pollutant in any one of the 5 years
(12-month period) following the date
the unit resumes regular operation
after the project, or in any one of the
10 years following that date, if the
project involves increasing the emis-
sions unit’s design capacity or its po-
tential to emit that regulated NSR pol-
lutant, and full utilization of the unit
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would result in a significant emissions
increase, or a significant net emissions

increase at the major stationary
source.

(ii) In determining the projected ac-
tual emissions under paragraph

(b)(40)(i) of this section (before begin-
ning actual construction), the owner or
operator of the major stationary
source:

(a) Shall consider all relevant infor-
mation, including but not limited to,
historical operational data, the com-
pany’s own representations, the com-
pany’s expected business activity and
the company’s highest projections of
business activity, the company’s filings
with the State or Federal regulatory
authorities, and compliance plans
under the approved plan; and

(b) Shall include fugitive emissions
to the extent quantifiable and emis-
sions associated with startups, shut-
downs, and malfunctions; and

(c) Shall exclude, in calculating any
increase in emissions that results from
the particular project, that portion of
the unit’s emissions following the
project that an existing unit could
have accommodated during the con-
secutive 24-month period used to estab-
lish the baseline actual emissions
under paragraph (b)(47) of this section
and that are also unrelated to the par-
ticular project, including any increased
utilization due to product demand
growth; or,

(d) In lieu of using the method set
out in paragraphs (b)(40)(ii)(a) through
(c) of this section, may elect to use the
emissions unit’s potential to emit, in
tons per year, as defined under para-
graph (b)(4) of this section.

(41) Clean Unit means any emissions
unit that has been issued a major NSR
permit that requires compliance with
BACT or LAER, is complying with
such BACT/LAER requirements, and
qualifies as a Clean Unit pursuant to
regulations approved by the Adminis-
trator in accordance with paragraph (t)
of this section; or any emissions unit
that has been designated by a review-
ing authority as a Clean Unit, based on
the criteria in paragraphs (u)(3)(i)
through (iv) of this section, using a
plan-approved permitting process; or
any emissions unit that has been des-
ignated as a Clean Unit by the Admin-
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istrator in accordance with 52.21
(y)(3)(i) through (iv) of this chapter.

(42) Prevention of Significant Deteriora-
tion Program (PSD) program means a
major source preconstruction permit
program that has been approved by the
Administrator and incorporated into
the plan to implement the require-
ments of this section, or the program
in §52.21 of this chapter. Any permit
issued under such a program is a major
NSR permit.

(43) Continuous emissions monitoring
system (CEMS) means all of the equip-
ment that may be required to meet the
data acquisition and availability re-
quirements of this section, to sample,
condition (if applicable), analyze, and
provide a record of emissions on a con-
tinuous basis.

(44) Predictive emissions monitoring sys-
tem (PEMS) means all of the equipment
necessary to monitor process and con-
trol device operational parameters (for
example, control device secondary
voltages and electric currents) and
other information (for example, gas
flow rate, 02 or CO2 concentrations),
and calculate and record the mass
emissions rate (for example, Ib/hr) on a
continuous basis.

(45) Continuous parameter monitoring
system (CPMS) means all of the equip-
ment necessary to meet the data acqui-
sition and availability requirements of
this section, to monitor process and
control device operational parameters
(for example, control device secondary
voltages and electric currents) and
other information (for example, gas
flow rate, O2 or CO2 concentrations),
and to record average operational pa-
rameter value(s) on a continuous basis.

(46) Continuous emissions rate moni-
toring system (CERMS) means the total
equipment required for the determina-
tion and recording of the pollutant
mass emissions rate (in terms of mass
per unit of time).

(47) Baseline actual emissions means
the rate of emissions, in tons per year,
of a regulated NSR pollutant, as deter-
mined in accordance with paragraphs
(b)(47)(i) through (iv) of this section.

(i) For any existing electric utility
steam generating unit, baseline actual
emissions means the average rate, in
tons per year, at which the unit actu-
ally emitted the pollutant during any
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consecutive 24-month period selected
by the owner or operator within the 5-
year period immediately preceding
when the owner or operator begins ac-
tual construction of the project. The
reviewing authority shall allow the use
of a different time period upon a deter-
mination that it is more representative
of normal source operation.

(a) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(b) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above an emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(c) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
the emissions units being changed. A
different consecutive 24-month period
can be used For each regulated NSR
pollutant.

(d) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
emissions, in tons per year, and for ad-
justing this amount if required by
paragraph (b)(47)(i)(b) of this section.

(i) For an existing emissions unit
(other than an electric utility steam
generating unit), baseline actual emis-
sions means the average rate, in tons
per year, at which the emissions unit
actually emitted the pollutant during
any consecutive 24-month period se-
lected by the owner or operator within
the 10-year period immediately pre-
ceding either the date the owner or op-
erator begins actual construction of
the project, or the date a complete per-
mit application is received by the re-
viewing authority for a permit required
either under this section or under a
plan approved by the Administrator,
whichever is earlier, except that the 10-
year period shall not include any pe-
riod earlier than November 15, 1990.

(a) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.
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(b) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above an emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(c) The average rate shall be adjusted
downward to exclude any emissions
that would have exceeded an emission
limitation with which the major sta-
tionary source must currently comply,
had such major stationary source been
required to comply with such limita-
tions during the consecutive 24-month
period. However, if an emission limita-
tion is part of a maximum achievable
control technology standard that the
Administrator proposed or promul-
gated under part 63 of this chapter, the
baseline actual emissions need only be
adjusted if the State has taken credit
for such emissions reductions in an at-
tainment demonstration or mainte-
nance plan consistent with the require-
ments of §51.165(a)(3)(ii)(G).

(d) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
the emissions units being changed. A
different consecutive 24-month period
can be used For each regulated NSR
pollutant.

(e) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
emissions, in tons per year, and for ad-
justing this amount if required by
paragraphs (b)(47)(ii)(b) and (c) of this
section.

(iii) For a new emissions unit, the
baseline actual emissions for purposes
of determining the emissions increase
that will result from the initial con-
struction and operation of such unit
shall equal zero; and thereafter, for all
other purposes, shall equal the unit’s
potential to emit.

(iv) For a PAL for a stationary
source, the baseline actual emissions
shall be calculated for existing electric
utility steam generating units in ac-
cordance with the procedures con-
tained in paragraph (b)(47)(i) of this
section, for other existing emissions
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units in accordance with the proce-
dures contained in paragraph (b)(47)(ii)
of this section, and for a new emissions
unit in accordance with the procedures
contained in paragraph (b)(47)(iii) of
this section.

(48) [Reserved]

(49) Regulated NSR pollutant, for pur-
poses of this section, means the fol-
lowing:

(i) Any pollutant for which a na-
tional ambient air quality standard has
been promulgated and any constituents
or precursors for such pollutants iden-
tified by the Administrator (e.g., vola-
tile organic compounds are precursors
for ozone);

(ii) Any pollutant that is subject to
any standard promulgated under sec-
tion 111 of the Act;

(iii) Any Class | or 1l substance sub-
ject to a standard promulgated under
or established by title VI of the Act; or

(iv) Any pollutant that otherwise is
subject to regulation under the Act; ex-
cept that any or all hazardous air pol-
lutants either listed in section 112 of
the Act or added to the list pursuant to
section 112(b)(2) of the Act, which have
not been delisted pursuant to section
112(b)(3) of the Act, are not regulated
NSR pollutants unless the listed haz-
ardous air pollutant is also regulated
as a constituent or precursor of a gen-
eral pollutant listed under section 108
of the Act.

(50) Reviewing authority means the
State air pollution control agency,
local agency, other State agency, In-
dian tribe, or other agency authorized
by the Administrator to carry out a
permit program under §51.165 and this
section, or the Administrator in the
case of EPA-implemented permit pro-
grams under §52.21 of this chapter.

(51) Project means a physical change
in, or change in method of operation of,
an existing major stationary source.

(52) Lowest achievable emission rate
(LAER) is as defined in
§51.165(a)(1)(xiii).

(c) Ambient air increments. The plan
shall contain emission limitations and
such other measures as may be nec-
essary to assure that in areas des-
ignated as Class I, 11, or Ill, increases
in pollutant concentration over the
baseline concentration shall be limited
to the following:
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Maximum
allowable in-
crease
Pollutant (micrograms
per cubic
meter)
Class |
Particulate matter:
PM-10, annual arithmetic mean 4
PM-10, 24-hr maximum 8
Sulfur dioxide:
Annual arithmetic mean ...... 2
24-hr maximum 5
3-hr maximum ...... 25
Nitrogen dioxide: Annual arithmetic mean . 25
Class Il
Particulate matter:
PM-10, annual arithmetic mean 17
PM-10, 24-hr maximum 30
Sulfur dioxide:
Annual arithmetic mean 20
24-hr maximum ... 91
3-hr maximum 512
Nitrogen dioxide:
Annual arithmetic mean ...........cccceecevnicnne 25
Class Il
Particulate matter:
PM-10, annual arithmetic mean 34
PM-10, 24-hr maximum 60
Sulfur dioxide:
Annual arithmetic mean 40
24-hr maximum ... 182
3-hr maximum .. 700
Nitrogen dioxide: Ann 50

For any period other than an annual
period, the applicable maximum allow-
able increase may be exceeded during
one such period per year at any one lo-
cation.

(d) Ambient air ceilings. The plan shall
provide that no concentration of a pol-
lutant shall exceed:

(1) The concentration permitted
under the national secondary ambient
air quality standard, or

(2) The concentration permitted
under the national primary ambient
air quality standard, whichever con-
centration is lowest for the pollutant
for a period of exposure.

(e) Restrictions on area classifications.
The plan shall provide that—

(1) All of the following areas which
were in existence on August 7, 1977,
shall be Class | areas and may not be
redesignated:

(i) International parks,

(if) National wilderness areas which
exceed 5,000 acres in size,
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(iii) National memorial parks which
exceed 5,000 acres in size, and

(iv) National parks which exceed 6,000
acres in size.

(2) Areas which were redesignated as
Class | under regulations promulgated
before August 7, 1977, shall remain
Class I, but may be redesignated as
provided in this section.

(3) Any other area, unless otherwise
specified in the legislation creating
such an area, is initially designated
Class Il, but may be redesignated as
provided in this section.

(4) The following areas may be redes-
ignated only as Class | or I1I:

(i) An area which as of August 7, 1977,
exceeded 10,000 acres in size and was a
national monument, a national primi-
tive area, a national preserve, a na-
tional recreational area, a national
wild and scenic river, a national wild-
life refuge, a national lakeshore or sea-
shore; and

(ii) A national park or national wil-
derness area established after August 7,
1977, which exceeds 10,000 acres in size.

(f) Exclusions from increment consump-
tion. (1) The plan may provide that the
following concentrations shall be ex-
cluded in determining compliance with
a maximum allowable increase:

(i) Concentrations attributable to the
increase in emissions from stationary
sources which have converted from the
use of petroleum products, natural gas,
or both by reason of an order in effect
under section 2 (a) and (b) of the En-
ergy Supply and Environmental Co-
ordination Act of 1974 (or any super-
seding legislation) over the emissions
from such sources before the effective
date of such an order;

(if) Concentrations attributable to
the increase in emissions from sources
which have converted from using nat-
ural gas by reason of natural gas cur-
tailment plan in effect pursuant to the
Federal Power Act over the emissions
from such sources before the effective
date of such plan;

(iii) Concentrations of particulate
matter attributable to the increase in
emissions from construction or other
temporary emission-related activities
of new or modified sources;

(iv) The increase in concentrations
attributable to new sources outside the
United States over the concentrations
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attributable to existing sources which
are included in the baseline concentra-
tion; and

(v) Concentrations attributable to
the temporary increase in emissions of
sulfur dioxide, particulate matter, or
nitrogen oxides from stationary
sources which are affected by plan revi-
sions approved by the Administrator as
meeting the criteria specified in para-
graph (f)(4) of this section.

(2) If the plan provides that the con-
centrations to which paragraph (f)(1) (i)
or (ii) of this section, refers shall be ex-
cluded, it shall also provide that no ex-
clusion of such concentrations shall
apply more than five years after the ef-
fective date of the order to which para-
graph (f)(1)(i) of this section, refers or
the plan to which paragraph (f)(1)(ii) of
this section, refers, whichever is appli-
cable. If both such order and plan are
applicable, no such exclusion shall
apply more than five years after the
later of such effective dates.

(3) [Reserved]

(4) For purposes of excluding con-
centrations pursuant to paragraph
(f)(Q)(v) of this section, the Adminis-
trator may approve a plan revision
that:

(i) Specifies the time over which the
temporary emissions increase of sulfur
dioxide, particulate matter, or nitro-
gen oxides would occur. Such time is
not to exceed 2 years in duration unless
a longer time is approved by the Ad-
ministrator.

(ii) Specifies that the time period for
excluding certain contributions in ac-
cordance with paragraph (f)(4)(i) of this
section, is not renewable;

(iii) Allows no emissions increase
from a stationary source which would:

(a) Impact a Class | area or an area
where an applicable increment is
known to be violated; or

(b) Cause or contribute to the viola-
tion of a national ambient air quality
standard,

(iv) Requires limitations to be in ef-
fect the end of the time period speci-
fied in accordance with paragraph
(F)(4)(i) of this section, which would en-
sure that the emissions levels from sta-
tionary sources affected by the plan re-
vision would not exceed those levels
occurring from such sources before the
plan revision was approved.
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(g) Redesignation. (1) The plan shall
provide that all areas of the State (ex-
cept as otherwise provided under para-
graph (e) of this section) shall be des-
ignated either Class I, Class Il, or Class
I11. Any designation other than Class Il
shall be subject to the redesignation
procedures of this paragraph. Redesig-
nation (except as otherwise precluded
by paragraph (e) of this section) may
be proposed by the respective States or
Indian Governing Bodies, as provided
below, subject to approval by the Ad-
ministrator as a revision to the appli-
cable State implementation plan.

(2) The plan may provide that the
State may submit to the Adminis-
trator a proposal to redesignate areas
of the State Class | or Class Il: Pro-
vided, That:

(i) At least one public hearing has
been held in accordance with proce-
dures established in §51.102.

(ii) Other States, Indian Governing
Bodies, and Federal Land Managers
whose lands may be affected by the
proposed redesignation were notified at
least 30 days prior to the public hear-
ing;

(iii) A discussion of the reasons for
the proposed redesignation, including a
satisfactory description and analysis of
the health, environmental, economic,
social, and energy effects of the pro-
posed redesignation, was prepared and
made available for public inspection at
least 30 days prior to the hearing and
the notice announcing the hearing con-
tained appropriate notification of the
availability of such discussion;

(iv) Prior to the issuance of notice re-
specting the redesignation of an area
that includes any Federal lands, the
State has provided written notice to
the appropriate Federal Land Manager
and afforded adequate opportunity (not
in excess of 60 days) to confer with the
State respecting the redesignation and
to submit written comments and rec-
ommendations. In redesignating any
area with respect to which any Federal
Land Manager had submitted written
comments and recommendations, the
State shall have published a list of any
inconsistency between such redesigna-
tion and such comments and rec-
ommendations (together with the rea-
sons for making such redesignation
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against the recommendation of the
Federal Land Manager); and

(v) The State has proposed the redes-
ignation after consultation with the
elected leadership of local and other
substate general purpose governments
in the area covered by the proposed re-
designation.

(3) The plan may provide that any
area other than an area to which para-
graph (e) of this section refers may be
redesignated as Class Il if—

(i) The redesignation would meet the
requirements of provisions established
in accordance with paragraph (g)(2) of
this section;

(if) The redesignation, except any es-
tablished by an Indian Governing Body,
has been specifically approved by the
Governor of the State, after consulta-
tion with the appropriate committees
of the legislature, if it is in session, or
with the leadership of the legislature,
if it is not in session (unless State law
provides that such redesignation must
be specifically approved by State legis-
lation) and if general purpose units of
local government representing a ma-
jority of the residents of the area to be
redesignated enact legislation (includ-
ing resolutions where appropriate) con-
curring in the redesignation;

(iii) The redesignation would not
cause, or contribute to, a concentra-
tion of any air pollutant which would
exceed any maximum allowable in-
crease permitted under the classifica-
tion of any other area or any national
ambient air quality standard; and

(iv) Any permit application for any
major stationary source or major
modification subject to provisions es-
tablished in accordance with paragraph
(I) of this section which could receive a
permit only if the area in question
were redesignated as Class Ill, and any
material submitted as part of that ap-
plication, were available, insofar as
was practicable, for public inspection
prior to any public hearing on redesig-
nation of any area as Class II1.

(4) The plan shall provide that lands
within the exterior boundaries of In-
dian Reservations may be redesignated
only by the appropriate Indian Gov-
erning Body. The appropriate Indian
Governing Body may submit to the Ad-
ministrator a proposal to redesignate
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areas Class I, Class I, or Class Ill: Pro-
vided, That:

(i) The Indian Governing Body has
followed procedures equivalent to
those required of a State under para-
graphs (g) (2), (3)(iii), and (3)(iv) of this
section; and

(ii) Such redesignation is proposed
after consultation with the State(s) in
which the Indian Reservation is lo-
cated and which border the Indian Res-
ervation.

(5) The Administrator shall dis-
approve, within 90 days of submission,
a proposed redesignation of any area
only if he finds, after notice and oppor-
tunity for public hearing, that such re-
designation does not meet the proce-
dural requirements of this section or is
inconsistent with paragraph (e) of this
section. If any such disapproval occurs,
the classification of the area shall be
that which was in effect prior to the re-
designation which was disapproved.

(6) If the Administrator disapproves
any proposed area designation, the
State or Indian Governing Body, as ap-
propriate, may resubmit the proposal
after correcting the deficiencies noted
by the Administrator.

(h) Stack heights. The plan shall pro-
vide, as a minimum, that the degree of
emission limitation required for con-
trol of any air pollutant under the plan
shall not be affected in any manner
by—

(1) So much of a stack height, not in
existence before December 31, 1970, as
exceeds good engineering practice, or

(2) Any other dispersion technique
not implemented before then.

(i) Exemptions.

(1) The plan may provide that re-
quirements equivalent to those con-
tained in paragraphs (j) through (r) of
this section do not apply to a par-

ticular major stationary source or
major modification if:
(i) The major stationary source

would be a nonprofit health or non-
profit educational institution or a
major modification that would occur at
such an institution; or

(ii) The source or modification would
be a major stationary source or major
modification only if fugitive emissions,
to the extent quantifiable, are consid-
ered in calculating the potential to
emit of the stationary source or modi-
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fication and such source does not be-
long to any following categories:

(a) Coal cleaning plants (with ther-
mal dryers);

(b) Kraft pulp mills;

(c) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction
plants;

(g) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(i) Hydrofluoric, sulfuric, or nitric
acid plants;

(j) Petroleum refineries;

(k) Lime plants;

(I) Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(o) Carbon black plants (furnace
process);

(p) Primary lead smelters;

(q) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal
plants;

(t) Chemical process plants;

(u) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(v) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(w) Taconite ore processing plants;

(xX) Glass fiber processing plants;

(y) Charcoal production plants;

(z) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input;

(aa) Any other stationary source cat-
egory which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act; or

(iii) The source or modification is a
portable stationary source which has
previously received a permit under re-
quirements equivalent to those con-
tained in paragraphs (j) through (r) of
this section, if:

(a) The source proposes to relocate
and emissions of the source at the new
location would be temporary; and

(b) The emissions from the source
would not exceed its allowable emis-
sions; and

(c) The emissions from the source
would impact no Class | area and no

production
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area where an applicable increment is
known to be violated; and

(d) Reasonable notice is given to the
reviewing authority prior to the relo-
cation identifying the proposed new lo-
cation and the probable duration of op-
eration at the new location. Such no-
tice shall be given to the reviewing au-
thority not less than 10 days in ad-
vance of the proposed relocation unless
a different time duration is previously
approved by the reviewing authority.

(2) The plan may provide that re-
quirements equivalent to those con-
tained in paragraphs (j) through (r) of
this section do not apply to a major
stationary source or major modifica-
tion with respect to a particular pol-
lutant if the owner or operator dem-
onstrates that, as to that pollutant,
the source or modification is located in
an area designated as nonattainment
under section 107 of the Act.

(3) The plan may provide that re-
quirements equivalent to those con-
tained in paragraphs (k), (m), and (o) of
this section do not apply to a proposed
major stationary source or major
modification with respect to a par-
ticular pollutant, if the allowable
emissions of that pollutant from a new
source, or the net emissions increase of
that pollutant from a modification,
would be temporary and impact no
Class | area and no area where an ap-
plicable increment is known to be vio-
lated.

(4) The plan may provide that re-
quirements equivalent to those con-
tained in paragraphs (k), (m), and (o) of
this section as they relate to any max-
imum allowable increase for a Class Il
area do not apply to a modification of
a major stationary source that was in
existence on March 1, 1978, if the net
increase in allowable emissions of each
a regulated NSR pollutant from the
modification after the application of
best available control technology
would be less than 50 tons per year.

(5) The plan may provide that the re-
viewing authority may exempt a pro-
posed major stationary source or major
modification from the requirements of
paragraph (m) of this section, with re-
spect to monitoring for a particular
pollutant, if:

(i) The emissions increase of the pol-
lutant from a new stationary source or
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the net emissions increase of the pol-
lutant from a modification would
cause, in any area, air quality impacts
less than the following amounts:

(a) Carbon monoxide—575 ug/ms3, 8-
hour average;

(b) Nitrogen dioxide—14 ug/ms,
nual average;

(c) Particulate matter—10 ug/m3 of
PM-10, 24-hour average.

(d) Sulfur dioxide—13 ug/ms3, 24-hour
average;

(e) Ozone;!?

(f) Lead—0.1 pg/m3, 3-month average.

(@) Fluorides—0.25 ng/m3, 24-hour av-
erage;

(h) Total reduced sulfur—10 ug/m3, 1-
hour average

(i) Hydrogen sulfide—0.2 ug/m3, 1-hour
average;

(j) Reduced sulfur compounds—10 pg/
m3, 1-hour average; or

(if) The concentrations of the pollut-
ant in the area that the source or
modification would affect are less than
the concentrations listed in (i)(8)(i) of
this section; or

(iii) The pollutants is not listed in
paragraph (i)(8)(i) of this section.

(6) If EPA approves a plan revision
under 40 CFR 51.166 as in effect before
August 7, 1980, any subsequent revision
which meets the requirements of this
section may contain transition provi-
sions which parallel the transition pro-
visions of 40 CFR 52.21(i)(9), (i)(10) and
(m)(1)(v) as in effect on that date,
which provisions relate to require-
ments for best available control tech-
nology and air quality analyses. Any
such subsequent revision may not con-
tain any transition provision which in
the context of the revision would oper-
ate any less stringently than would its
counterpart in 40 CFR 52.21.

(7) If EPA approves a plan revision
under §51.166 as in effect [before July
31, 1987], any subsequent revision which
meets the requirements of this section
may contain transition provisions
which parallel the transition provi-
sions of §52.21 (i)(11), and (m)(1) (vii)

an-

1No de minimis air quality level is provided
for ozone. However, any net increase of 100
tons per year or more of volatile organic
compounds subject to PSD would be required
to perform and ambient impact analysis, in-
cluding the gathering of ambient air quality
data.
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and (viii) of this chapter as in effect on
that date, these provisions being re-
lated to monitoring requirements for
particulate matter. Any such subse-
quent revision may not contain any
transition provision which in the con-
text of the revision would operate any
less stringently than would its coun-
terpart in §52.21 of this chapter.

(8) The plan may provide that the
permitting requirements equivalent to
those contained in paragraph (k)(2) of
this section do not apply to a sta-
tionary source or modification with re-
spect to any maximum allowable in-
crease for nitrogen oxides if the owner
or operator of the source or modifica-
tion submitted an application for a per-
mit under the applicable permit pro-
gram approved or promulgated under
the Act before the provisions embody-
ing the maximum allowable increase
took effect as part of the plan and the
permitting authority subsequently de-
termined that the application as sub-
mitted before that date was complete.

(9) The plan may provide that the
permitting requirements equivalent to
those contained in paragraph (k)(2) of
this section shall not apply to a sta-
tionary source or modification with re-
spect to any maximum allowable in-
crease for PM-10 if (i) the owner or op-
erator of the source or modification
submitted an application for a permit
under the applicable permit program
approved under the Act before the pro-
visions embodying the maximum al-
lowable increases for PM-10 took effect
as part of the plan, and (ii) the permit-
ting authority subsequently deter-
mined that the application as sub-
mitted before that date was complete.
Instead, the applicable requirements
equivalent to paragraph (k)(2) shall
apply with respect to the maximum al-
lowable increases for TSP as in effect
on the date the application was sub-
mitted.

(J) Control technology review. The plan
shall provide that:

(1) A major stationary source or
major modification shall meet each ap-
plicable emissions limitation under the
State Implementation Plan and each
applicable emission standards and
standard of performance under 40 CFR
parts 60 and 61.
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(2) A new major stationary source
shall apply best available control tech-
nology for each a regulated NSR pol-
lutant that it would have the potential
to emit in significant amounts.

(3) A major modification shall apply
best available control technology for
each a regulated NSR pollutant for
which it would be a significant net
emissions increase at the source. This
requirement applies to each proposed
emissions unit at which a net emis-
sions increase in the pollutant would
occur as a result of a physical change
or change in the method of operation
in the unit.

(4) For phased construction projects,
the determination of best available
control technology shall be reviewed
and modified as appropriate at the
least reasonable time which occurs no
later than 18 months prior to com-
mencement of construction of each
independent phase of the project. At
such time, the owner or operator of the
applicable stationary source may be re-
quired to demonstrate the adequacy of
any previous determination of best
available control technology for the
source.

(k) Source impact analysis. The plan
shall provide that the owner or oper-
ator of the proposed source or modi-
fication shall demonstrate that allow-
able emission increases from the pro-
posed source or modification, in con-
junction with all other applicable
emissions increases or reduction (in-
cluding secondary emissions) would not
cause or contribute to air pollution in
violation of:

(1) Any national ambient air quality
standard in any air quality control re-
gion; or

(2) Any applicable maximum allow-
able increase over the baseline con-
centration in any area.

() Air quality models. The plan shall
provide for procedures which specify
that—

(1) AIl applications of air quality
modeling involved in this subpart shall
be based on the applicable models, data
bases, and other requirements specified
in appendix W of this part (Guideline
on Air Quality Models).
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(2) Where an air quality model speci-
fied in appendix W of this part (Guide-
line on Air Quality Models) is inappro-
priate, the model may be modified or
another model substituted. Such a
modification or substitution of a model
may be made on a case-by-case basis
or, where appropriate, on a generic
basis for a specific State program.
Written approval of the Administrator
must be obtained for any modification
or substitution. In addition, use of a
modified or substituted model must be
subject to notice and opportunity for
public comment under procedures set
forth in §51.102.

(m) Air quality analysis—(1) Pre-
application analysis. (i) The plan shall
provide that any application for a per-
mit under regulations approved pursu-
ant to this section shall contain an
analysis of ambient air quality in the
area that the major stationary source
or major modification would affect for
each of the following pollutants:

(a) For the source, each pollutant
that it would have the potential to
emit in a significant amount;

(b) For the modification, each pollut-
ant for which it would result in a sig-
nificant net emissions increase.

(ii) The plan shall provide that, with
respect to any such pollutant for which
no National Ambient Air Quality
Standard exists, the analysis shall con-
tain such air quality monitoring data
as the reviewing authority determines
is necessary to assess ambient air qual-
ity for that pollutant in any area that
the emissions of that pollutant would
affect.

(iii) The plan shall provide that with
respect to any such pollutant (other
than nonmethane hydrocarbons) for
which such a standard does exist, the
analysis shall contain continuous air
quality monitoring data gathered for
purposes of determining whether emis-
sions of that pollutant would cause or
contribute to a violation of the stand-
ard or any maxiumum allowable in-
crease.

(iv) The plan shall provide that, in
general, the continuous air monitoring
data that is required shall have been
gathered over a period of one year and
shall represent the year preceding re-
ceipt of the application, except that, if
the reviewing authority determines
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that a complete and adequate analysis
can be accomplished with monitoring
data gathered over a period shorter
than one year (but not to be less than
four months), the data that is required
shall have been gathered over at least
that shorter period.

(v) The plan may provide that the
owner or operator of a proposed major
stationary source or major modifica-
tion of volatile organic compounds who
satisfies all conditions of 40 CFR part
51 appendix S, section IV may provide
postapproval monitoring data for ozone
in lieu of providing preconstruction
data as required under paragraph (m)(1)
of this section.

(2) Post-construction monitoring. The
plan shall provide that the owner or
operator of a major stationary source
or major modification shall, after con-
struction of the stationary source or
modification, conduct such ambient
monitoring as the reviewing authority
determines is necessary to determine
the effect emissions from the sta-
tionary source or modification may
have, or are having, on air quality in
any area.

(3) Operation of monitoring stations.
The plan shall provide that the owner
or operator of a major stationary
source or major modification shall
meet the requirements of appendix B to
part 58 of this chapter during the oper-
ation of monitoring stations for pur-
poses of satisfying paragraph (m) of
this section.

(n) Source information. (1) The plan
shall provide that the owner or oper-
ator of a proposed source or modifica-
tion shall submit all information nec-
essary to perform any analysis or make
any determination required under pro-
cedures established in accordance with
this section.

(2) The plan may provide that such
information shall include:

(i) A description of the nature, loca-
tion, design capacity, and typical oper-
ating schedule of the source or modi-
fication, including specifications and
drawings showing its design and plant
layout;

(ii) A detailed schedule for construc-
tion of the source or modification;
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(iii) A detailed description as to what
system of continuous emission reduc-
tion is planned by the source or modi-
fication, emission estimates, and any
other information as necessary to de-
termine that best available control
technology as applicable would be ap-
plied;

(3) The plan shall provide that upon
request of the State, the owner or oper-
ator shall also provide information on:

(i) The air quality impact of the
source or modification, including mete-
orological and topographical data nec-
essary to estimate such impact; and

(if) The air quality impacts and the
nature and extent of any or all general
commercial, residential, industrial,
and other growth which has occurred
since August 7, 1977, in the area the
source or modification would affect.

(o) Additional impact analyses. The
plan shall provide that—

(1) The owner or operator shall pro-
vide an analysis of the impairment to
visibility, soils, and vegetation that
would occur as a result of the source or
modification and general commercial,
residential, industrial, and other
growth associated with the source or
modification. The owner or operator
need not provide an analysis of the im-
pact on vegetation having no signifi-
cant commercial or recreational value.

(2) The owner or operator shall pro-
vide an analysis of the air quality im-
pact projected for the area as a result
of general commercial, residential, in-
dustrial, and other growth associated
with the source or modification.

(p) Sources impacting Federal Class |
areas—additional requirements—(1) No-
tice to EPA. The plan shall provide that
the reviewing authority shall transmit
to the Administrator a copy of each
permit application relating to a major
stationary source or major modifica-
tion and provide notice to the Adminis-
trator of every action related to the
consideration of such permit.

(2) Federal Land Manager. The Fed-
eral Land Manager and the Federal of-
ficial charged with direct responsi-
bility for management of Class | lands
have an affirmative responsibility to
protect the air quality related values
(including visibility) of any such lands
and to consider, in consultation with
the Administrator, whether a proposed
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source or modification would have an
adverse impact on such values.

(3) Denial—impact on air quality re-
lated values. The plan shall provide a
mechanism whereby a Federal Land
Manager of any such lands may present
to the State, after the reviewing
authority’s preliminary determination
required under procedures developed in
accordance with paragraph (r) of this
section, a demonstration that the
emissions from the proposed source or
modification would have an adverse
impact on the air quality-related val-
ues (including visibility) of any Fed-
eral mandatory Class | lands, notwith-
standing that the change in air quality
resulting from emissions from such
source or modification would not cause
or contribute to concentrations which
would exceed the maximum allowable
increases for a Class | area. If the State
concurs with such demonstration, the
reviewing authority shall not issue the
permit.

(4) Class | Variances. The plan may
provide that the owner or operator of a
proposed source or modification may
demonstrate to the Federal Land Man-
ager that the emissions from such
source would have no adverse impact
on the air quality related values of
such lands (including visibility), not-
withstanding that the change in air
quality resulting from emissions from
such source or modification would
cause or contribute to concentrations
which would exceed the maximum al-
lowable increases for a Class | area. If
the Federal land manager concurs with
such demonstration and so certifies to
the State, the reviewing authority
may: Provided, That applicable require-
ments are otherwise met, issue the per-
mit with such emission limitations as
may be necessary to assure that emis-
sions of sulfur dioxide, particulate
matter, and nitrogen oxides would not
exceed the following maximum allow-
able increases over minor source base-
line concentration for such pollutants:

Maximum
allowable in-
crease
Pollutant (micrograms
per cubic
meter)
Particulate matter:
PM-10, annual arithmetic mean ................ 17
PM-10, 24-hour maximum ..........cccceeeeruennes 30
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Maximum
allowable in-
crease
Pollutant (micrograms
per cubic
meter)
Sulfur dioxide:
Annual arithmetic mean .. 20
24-hr maximum ....... 91
3-hr maximum ......... 325
Nitrogen dioxide: Annual arithmetic mean ........ 25

(5) Sulfur dioxide variance by Governor
with Federal Land Manager’s concur-
rence. The plan may provide that—

(i) The owner or operator of a pro-
posed source or modification which
cannot be approved under procedures
developed pursuant to paragraph (q)(4)
of this section may demonstrate to the
Governor that the source or modifica-
tion cannot be constructed by reason of
any maximum allowable increase for
sulfur dioxide for periods of twenty-
four hours or less applicable to any
Class | area and, in the case of Federal
mandatory Class | areas, that a vari-
ance under this clause would not ad-
versely affect the air quality related
values of the area (including Vvisi-
bility);

(ii) The Governor, after consideration
of the Federal Land Manager’s rec-
ommendation (if any) and subject to
his concurrence, may grant, after no-
tice and an opportunity for a public
hearing, a variance from such max-
imum allowable increase; and

(iii) If such variance is granted, the
reviewing authority may issue a per-
mit to such source or modification in
accordance with provisions developed
pursuant to paragraph (q)(7) of this sec-
tion: Provided, That the applicable re-
quirements of the plan are otherwise
met.

(6) Variance by the Governor with the
President’s concurrence. The plan may
provide that—

(i) The recommendations of the Gov-
ernor and the Federal Land Manager
shall be transferred to the President in
any case where the Governor rec-
ommends a variance in which the Fed-
eral Land Manager does not concur;

(if) The President may approve the
Governor’s recommendation if he finds
that such variance is in the national
interest; and

(iii) If such a variance is approved,
the reviewing authority may issue a
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permit in accordance with provisions
developed pursuant to the require-
ments of paragraph (q)(7) of this sec-
tion: Provided, That the applicable re-
quirements of the plan are otherwise
met.

(7) Emission limitations for Presidential
or gubernatorial variance. The plan shall
provide that in the case of a permit
issued under procedures developed pur-
suant to paragraph (q) (5) or (6) of this
section, the source or modification
shall comply with emission limitations
as may be necessary to assure that
emissions of sulfur dioxide from the
source or modification would not (dur-
ing any day on which the otherwise ap-
plicable maximum allowable increases
are exceeded) cause or contribute to
concentrations which would exceed the
following maximum allowable in-
creases over the baseline concentration
and to assure that such emissions
would not cause or contribute to con-
centrations which exceed the otherwise
applicable maximum allowable in-
creases for periods of exposure of 24
hours or less for more than 18 days, not
necessarily consecutive, during any an-
nual period:

MAXIMUM ALLOWABLE INCREASE
[Micrograms per cubic meter]

Terrain areas

Period of exposure
Low High
24-hr maximum 36 62
3-hr maximum .. . 130 221

(q) Public participation. The plan shall
provide that—

(1) The reviewing authority shall no-
tify all applicants within a specified
time period as to the completeness of
the application or any deficiency in the
application or information submitted.
In the event of such a deficiency, the
date of receipt of the application shall
be the date on which the reviewing au-
thority received all required informa-
tion.

(2) Within one year after receipt of a
complete application, the reviewing
authority shall:

(i) Make a preliminary determination
whether construction should be ap-
proved, approved with conditions, or
disapproved.
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(ii) Make available in at least one lo-
cation in each region in which the pro-
posed source would be constructed a
copy of all materials the applicant sub-
mitted, a copy of the preliminary de-
termination, and a copy or summary of
other materials, if any, considered in
making the preliminary determina-
tion.

(iii) Notify the public, by advertise-
ment in a newspaper of general circula-
tion in each region in which the pro-
posed source would be constructed, of
the application, the preliminary deter-
mination, the degree of increment con-
sumption that is expected from the
source or modification, and of the op-
portunity for comment at a public
hearing as well as written public com-
ment.

(iv) Send a copy of the notice of pub-
lic comment to the applicant, the Ad-
ministrator and to officials and agen-
cies having cognizance over the loca-
tion where the proposed construction
would occur as follows: Any other
State or local air pollution control
agencies, the chief executives of the
city and county where the source
would be located; any comprehensive
regional land use planning agency, and
any State, Federal Land Manager, or
Indian Governing body whose lands
may be affected by emissions from the
source or modification.

(v) Provide opportunity for a public
hearing for interested persons to ap-
pear and submit written or oral com-
ments on the air quality impact of the
source, alternatives to it, the control
technology required, and other appro-
priate considerations.

(vi) Consider all written comments
submitted within a time specified in
the notice of public comment and all
comments received at any public hear-
ing(s) in making a final decision on the
approvability of the application. The
reviewing authority shall make all
comments available for public inspec-
tion in the same locations where the
reviewing authority made available
preconstruction information relating
to the proposed source or modification.

(vii) Make a final determination
whether construction should be ap-
proved, approved with conditions, or
disapproved.
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(viii) Notify the applicant in writing
of the final determination and make
such notification available for public
inspection at the same location where
the reviewing authority made available
preconstruction information and public
comments relating to the source.

(r) Source obligation. (1) The plan shall
include enforceable procedures to pro-
vide that approval to construct shall
not relieve any owner or operator of
the responsibility to comply fully with
applicable provisions of the plan and
any other requirements under local,
State or Federal law.

(2) The plan shall provide that at
such time that a particular source or
modification becomes a major sta-
tionary source or major modification
solely by virtue of a relaxation in any
enforceable limitation which was es-
tablished after August 7, 1980, on the
capacity of the source or modification
otherwise to emit a pollutant, such as
a restriction on hours of operation,
then the requirements of paragraphs (j)
through (s) of this section shall apply
to the source or modification as though
construction had not yet commenced
on the source or modification.

(3)-(5) [Reserved]

(6) Each plan shall provide that the
following specific provisions apply to
projects at existing emissions units at
a major stationary source (other than
projects at a Clean Unit or at a source
with a PAL) in circumstances where
there is a reasonable possibility that a
project that is not a part of a major
modification may result in a signifi-
cant emissions increase and the owner
or operator elects to use the method
specified in paragraphs (b)(40)(ii)(a)
through (c) of this section for calcu-
lating projected actual emissions. De-
viations from these provisions will be
approved only if the State specifically
demonstrates that the submitted provi-
sions are more stringent than or at
least as stringent in all respects as the
corresponding provisions in paragraphs
(r)(6)(i) through (v) of this section.

(i) Before beginning actual construc-
tion of the project, the owner or oper-
ator shall document and maintain a
record of the following information:

(a) A description of the project;

(b) Ildentification of the emissions
unit(s) whose emissions of a regulated
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NSR pollutant could be affected by the
project; and

(c) A description of the applicability
test used to determine that the project
is not a major modification for any
regulated NSR pollutant, including the
baseline actual emissions, the pro-
jected actual emissions, the amount of
emissions excluded under paragraph
(b)(40)(ii)(c) of this section and an ex-
planation for why such amount was ex-
cluded, and any netting calculations, if
applicable.

(i) If the emissions unit is an exist-
ing electric utility steam generating
unit, before beginning actual construc-
tion, the owner or operator shall pro-
vide a copy of the information set out
in paragraph (r)(6)(i) of this section to
the reviewing authority. Nothing in
this paragraph (r)(6)(ii) shall be con-
strued to require the owner or operator
of such a unit to obtain any determina-
tion from the reviewing authority be-
fore beginning actual construction.

(iii) The owner or operator shall
monitor the emissions of any regulated
NSR pollutant that could increase as a
result of the project and that is emit-
ted by any emissions unit identified in
paragraph (r)(6)(i)(b) of this section;
and calculate and maintain a record of
the annual emissions, in tons per year
on a calendar year basis, for a period of
5 years following resumption of regular
operations after the change, or for a
period of 10 years following resumption
of regular operations after the change
if the project increases the design ca-
pacity or potential to emit of that reg-
ulated NSR pollutant at such emis-
sions unit.

(iv) If the unit is an existing electric
utility steam generating unit, the
owner or operator shall submit a report
to the reviewing authority within 60
days after the end of each year during
which records must be generated under
paragraph (r)(6)(iii) of this section set-
ting out the unit’s annual emissions
during the calendar year that preceded
submission of the report.

(v) If the unit is an existing unit
other than an electric utility steam
generating unit, the owner or operator
shall submit a report to the reviewing
authority if the annual emissions, in
tons per year, from the project identi-
fied in paragraph (r)(6)(i) of this sec-
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tion, exceed the baseline actual emis-
sions (as documented and maintained
pursuant to paragraph (r)(6)(i)(c) of this
section) by a significant amount (as de-
fined in paragraph (b)(23) of this sec-
tion) for that regulated NSR pollutant,
and if such emissions differ from the
preconstruction projection as docu-
mented and maintained pursuant to
paragraph (r)(6)(i)(c) of this section.
Such report shall be submitted to the
reviewing authority within 60 days
after the end of such year. The report
shall contain the following:

(a) The name, address and telephone
number of the major stationary source;

(b) The annual emissions as cal-
culated pursuant to paragraph (r)(6)(iii)
of this section; and

(c) Any other information that the
owner or operator wishes to include in
the report (e.g., an explanation as to
why the emissions differ from the
preconstruction projection).

(7) Each plan shall provide that the
owner or operator of the source shall
make the information required to be
documented and maintained pursuant
to paragraph (r)(6) of this section avail-
able for review upon request for inspec-
tion by the reviewing authority or the
general public pursuant to the require-
ments contained in §70.4(b)(3)(viii) of
this chapter.

(s) Innovative control technology. (1)
The plan may provide that an owner or
operator of a proposed major sta-
tionary source or major modification
may request the reviewing authority to
approve a system of innovative control
technology.

(2) The plan may provide that the re-
viewing authority may, with the con-
sent of the Governor(s) of other af-
fected State(s), determine that the
source or modification may employ a

system of innovative control tech-
nology, if:
(i) The proposed control system

would not cause or contribute to an un-
reasonable risk to public health, wel-
fare, or safety in its operation or func-
tion;

(if) The owner or operator agrees to
achieve a level of continuous emissions
reduction equivalent to that which
would have been required under para-
graph (J)(2) of this section, by a date
specified by the reviewing authority.
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Such date shall not be later than 4
years from the time of startup or 7
years from permit issuance;

(iii) The source or modification
would meet the requirements equiva-
lent to those in paragraphs (j) and (k)
of this section, based on the emissions
rate that the stationary source em-
ploying the system of innovative con-
trol technology would be required to
meet on the date specified by the re-
viewing authority;

(iv) The source or modification would
not before the date specified by the re-
viewing authority:

(a) Cause or contribute to any viola-
tion of an applicable national ambient
air quality standard; or

(b) Impact any area where an applica-
ble increment is known to be violated;

(v) All other applicable requirements
including those for public participation
have been met.

(vi) The provisions of paragraph (p) of
this section (relating to Class | areas)
have been satisfied with respect to all
periods during the life of the source or
modification.

(3) The plan shall provide that the re-
viewing authority shall withdraw any
approval to employ a system of innova-
tive control technology made under
this section, if:

(i) The proposed system fails by the
specified date to achieve the required
continuous emissions reduction rate;
or

(ii) The proposed system fails before
the specified date so as to contribute to
an unreasonable risk to public health,
welfare, or safety; or

(iii) The reviewing authority decides
at any time that the proposed system
is unlikely to achieve the required
level of control or to protect the public
health, welfare, or safety.

(4) The plan may provide that if a
source or modification fails to meet
the required level of continuous emis-
sions reduction within the specified
time period, or if the approval is with-
drawn in accordance with paragraph
(s)(3) of this section, the reviewing au-
thority may allow the source or modi-
fication up to an additional 3 years to
meet the requirement for the applica-
tion of best available control tech-
nology through use of a demonstrated
system of control.
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(t) Clean Unit Test for emissions units
that are subject to BACT or LAER. The
plan shall provide an owner or operator
of a major stationary source the option
of using the Clean Unit Test to deter-
mine whether emissions increases at a
Clean Unit are part of a project that is
a major modification according to the
provisions in paragraphs (t)(1) through
(9) of this section.

(1) Applicability. The provisions of
this paragraph (t) apply to any emis-
sions unit for which the reviewing au-
thority has issued a major NSR permit
within the past 10 years.

(2) General provisions for Clean Units.
The provisions in paragraphs (t)(2)(i)
through (iv) of this section apply to a
Clean Unit.

(i) Any project for which the owner
or operator begins actual construction
after the effective date of the Clean
Unit designation (as determined in ac-
cordance with paragraph (t)(4) of this
section) and before the expiration date
(as determined in accordance with
paragraph (t)(5) of this section) will be
considered to have occurred while the
emissions unit was a Clean Unit.

(i) If a project at a Clean Unit does
not cause the need for a change in the
emission limitations or work practice
requirements in the permit for the unit
that were adopted in conjunction with
BACT and the project would not alter
any physical or operational character-
istics that formed the basis for the
BACT determination as specified in
paragraph (t)(6)(iv) of this section, the
emissions unit remains a Clean Unit.

(iii) If a project causes the need for a
change in the emission limitations or
work practice requirements in the per-
mit for the unit that were adopted in
conjunction with BACT or the project
would alter any physical or operational
characteristics that formed the basis
for the BACT determination as speci-
fied in paragraph (t)(6)(iv) of this sec-
tion, then the emissions unit loses its
designation as a Clean Unit upon
issuance of the necessary permit revi-
sions (unless the unit re-qualifies as a
Clean Unit pursuant to paragraph
(B)(3)(iii) of this section). If the owner
or operator begins actual construction
on the project without first applying to
revise the emissions unit’s permit, the
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Clean Unit designation ends imme-
diately prior to the time when actual
construction begins.

(iv) A project that causes an emis-
sions unit to lose its designation as a
Clean Unit is subject to the applica-
bility requirements of paragraphs
(@)(7)(iv)(a) through (d) and paragraph
(@)(7)(iv)(f) of this section as if the
emissions unit is not a Clean Unit.

(3) Qualifying or re-qualifying to use
the Clean Unit Applicability Test. An
emissions unit automatically qualifies
as a Clean Unit when the unit meets
the criteria in paragraphs (t)(3)(i) and
(i) of this section. After the original
Clean Unit designation expires in ac-
cordance with paragraph (t)(5) of this
section or is lost pursuant to para-
graph (t)(2)(iii) of this section, such
emissions unit may re-qualify as a
Clean Unit under either paragraph
(t)(3)(iii) of this section, or under the
Clean Unit provisions in paragraph (u)
of this section. To re-qualify as a Clean
Unit under paragraph (t)(3)(iii) of this
section, the emissions unit must obtain
a new major NSR permit issued
through the applicable PSD program
and meet all the criteria in paragraph
(®)(3)(iii) of this section. The Clean
Unit designation applies individually
for each pollutant emitted by the emis-
sions unit.

(i) Permitting requirement. The emis-
sions unit must have received a major
NSR permit within the past 10 years.
The owner or operator must maintain
and be able to provide information that
would demonstrate that this permit-
ting requirement is met.

(if) Qualifying air pollution control
technologies. Air pollutant emissions
from the emissions unit must be re-
duced through the use of air pollution
control technology (which includes pol-
lution prevention as defined under
paragraph (b)(38) of this section or
work practices) that meets both the
following requirements in paragraphs
(®)(3)(ii)(a) and (b) of this section.

(a) The control technology achieves
the BACT or LAER level of emissions
reductions as determined through
issuance of a major NSR permit within
the past 10 years. However, the emis-
sions unit is not eligible for the Clean
Unit designation if the BACT deter-
mination resulted in no requirement to
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reduce emissions below the level of a
standard, uncontrolled, new emissions
unit of the same type.

(b) The owner or operator made an
investment to install the control tech-
nology. For the purpose of this deter-
mination, an investment includes ex-
penses to research the application of a
pollution prevention technique to the
emissions unit or expenses to apply a
pollution prevention technique to an
emissions unit.

(iii) Re-qualifying for the Clean Unit
designation. The emissions unit must
obtain a new major NSR permit that
requires compliance with the current-
day BACT (or LAER), and the emis-
sions unit must meet the requirements
in paragraphs (t)(3)(i) and (t)(3)(ii) of
this section.

(4) Effective date of the Clean Unit des-
ignation. The effective date of an emis-
sions unit’s Clean Unit designation
(that is, the date on which the owner or
operator may begin to use the Clean
Unit Test to determine whether a
project at the emissions unit is a major
modification) is determined according
to the applicable paragraph (t)(4)(i) or
(t)(4)(ii) of this section.

(i) Original Clean Unit designation, and
emissions units that re-qualify as Clean
Units by implementing a new control tech-
nology to meet current-day BACT. The
effective date is the date the emissions
unit’s air pollution control technology
is placed into service, or 3 years after
the issuance date of the major NSR
permit, whichever is earlier, but no
sooner than the date that provisions
for the Clean Unit applicability test
are approved by the Administrator for
incorporation into the plan and become
effective for the State in which the
unit is located.

(ii) Emissions Units that re-qualify for
the Clean Unit designation using an exist-
ing control technology. The effective
date is the date the new, major NSR
permit is issued.

(5) Clean Unit expiration. An emis-
sions unit’s Clean Unit designation ex-
pires (that is, the date on which the
owner or operator may no longer use
the Clean Unit Test to determine
whether a project affecting the emis-
sions unit is, or is part of, a major
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modification) according to the applica-
ble paragraph (t)(5)(i) or (ii) of this sec-
tion.

(i) Original Clean Unit designation, and
emissions units that re-qualify by imple-
menting new control technology to meet
current-day BACT. For any emissions
unit that automatically qualifies as a
Clean Unit under paragraphs (t)(3)(i)
and (ii) of this section or re-qualifies
by implementing new control tech-
nology to meet current-day BACT
under paragraph (t)(3)(iii) of this sec-
tion, the Clean Unit designation ex-
pires 10 years after the effective date,
or the date the equipment went into
service, whichever is earlier; or, it ex-
pires at any time the owner or operator
fails to comply with the provisions for
maintaining the Clean Unit designa-
tion in paragraph (t)(7) of this section.

(ii) Emissions units that re-qualify for
the Clean Unit designation using an exist-
ing control technology. For any emis-
sions unit that re-qualifies as a Clean
Unit under paragraph (t)(3)(iii) of this
section using an existing control tech-
nology, the Clean Unit designation ex-
pires 10 years after the effective date;
or, it expires any time the owner or op-
erator fails to comply with the provi-
sions for maintaining the Clean Unit
designation in paragraph (t)(7) of this
section.

(6) Required title VV permit content for a
Clean Unit. After the effective date of
the Clean Unit designation, and in ac-
cordance with the provisions of the ap-
plicable title V permit program under
part 70 or part 71 of this chapter, but
no later than when the title V permit
is renewed, the title V permit for the
major stationary source must include
the following terms and conditions re-
lated to the Clean Unit in paragraphs
(t)(6)(i) through (vi) of this section.

(i) A statement indicating that the
emissions unit qualifies as a Clean Unit
and identifying the pollutant(s) for
which this Clean Unit designation ap-
plies.

(if) The effective date of the Clean
Unit designation. If this date is not
known when the Clean Unit designa-
tion is initially recorded in the title V
permit (e.g., because the air pollution
control technology is not yet in serv-
ice), the permit must describe the
event that will determine the effective
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date (e.g., the date the control tech-
nology is placed into service). Once the
effective date is determined, the owner
or operator must notify the reviewing
authority of the exact date. This spe-
cific effective date must be added to
the source’s title V permit at the first
opportunity, such as a modification,
revision, reopening, or renewal of the
title V permit for any reason, which-
ever comes first, but in no case later
than the next renewal.

(iii) The expiration date of the Clean
Unit designation. If this date is not
known when the Clean Unit designa-
tion is initially recorded into the title
V permit (e.g., because the air pollu-
tion control technology is not yet in
service), then the permit must describe
the event that will determine the expi-
ration date (e.g., the date the control
technology is placed into service). Once
the expiration date is determined, the
owner or operator must notify the re-
viewing authority of the exact date.
The expiration date must be added to
the source’s title V permit at the first
opportunity, such as a modification,
revision, reopening, or renewal of the
title V permit for any reason, which-
ever comes first, but in no case later
than the next renewal.

(iv) AIll emission limitations and
work practice requirements adopted in
conjunction with BACT, and any phys-
ical or operational characteristics that
formed the basis for the BACT deter-
mination (e.g., possibly the emissions
unit’s capacity or throughput).

(v) Monitoring, recordkeeping, and
reporting requirements as necessary to
demonstrate that the emissions unit
continues to meet the criteria for
maintaining the Clean Unit designa-
tion. (See paragraph (t)(7) of this sec-
tion.)

(vi) Terms reflecting the owner or op-
erator’s duties to maintain the Clean
Unit designation and the consequences
of failing to do so, as presented in para-
graph (t)(7) of this section.

(7) Maintaining the Clean Unit designa-
tion. To maintain the Clean Unit des-
ignation, the owner or operator must
conform to all the restrictions listed in
paragraphs (t)(7)(i) through (iii) of this
section. This paragraph (t)(7) applies
independently to each pollutant for
which the emissions unit has the Clean
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Unit designation. That is, failing to
conform to the restrictions for one pol-
lutant affects the Clean Unit designa-
tion only for that pollutant.

(i) The Clean Unit must comply with
the emission limitation(s) and/or work
practice requirements adopted in con-
junction with the BACT that is re-
corded in the major NSR permit, and
subsequently reflected in the title V
permit. The owner or operator may not
make a physical change in or change in
the method of operation of the Clean
Unit that causes the emissions unit to
function in a manner that is incon-
sistent with the physical or oper-
ational characteristics that formed the
basis for the BACT determination (e.g.,
possibly the emissions unit’s capacity
or throughput).

(ii) The Clean Unit must comply with
any terms and conditions in the title V
permit related to the unit’s Clean Unit
designation.

(iii) The Clean Unit must continue to
control emissions using the specific air
pollution control technology that was
the basis for its Clean Unit designa-
tion. If the emissions unit or control
technology is replaced, then the Clean
Unit designation ends.

(8) Netting at Clean Units. Emissions
changes that occur at a Clean Unit
must not be included in calculating a
significant net emissions increase (that
is, must not be used in a ‘‘netting anal-
ysis’), unless such use occurs before
the effective date of the Clean Unit
designation, or after the Clean Unit
designation expires; or, unless the
emissions unit reduces emissions below
the level that qualified the unit as a
Clean Unit. However, if the Clean Unit
reduces emissions below the level that
qualified the unit as a Clean Unit, then
the owner or operator may generate a
credit for the difference between the
level that qualified the unit as a Clean
Unit and the new emission limitation if
such reductions are surplus, quantifi-
able, and permanent. For purposes of
generating offsets, the reductions must
also be federally enforceable. For pur-
poses of determining creditable net
emissions increases and decreases, the
reductions must also be enforceable as
a practical matter.

(9) Effect of redesignation on the Clean
Unit designation. The Clean Unit des-
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ignation of an emissions unit is not af-
fected by redesignation of the attain-
ment status of the area in which it is
located. That is, if a Clean Unit is lo-
cated in an attainment area and the
area is redesignated to nonattainment,
its Clean Unit designation is not af-
fected. Similarly, redesignation from
nonattainment to attainment does not
affect the Clean Unit designation. How-
ever, if an existing Clean Unit designa-
tion expires, it must re-qualify under
the requirements that are currently
applicable in the area.

(u) Clean Unit provisions for emissions
units that achieve an emission limitation
comparable to BACT. The plan shall pro-
vide an owner or operator of a major
stationary source the option of using
the Clean Unit Test to determine
whether emissions increases at a Clean
Unit are part of a project that is a
major modification according to the
provisions in paragraphs (u)(1) through
(11) of this section.

(1) Applicability. The provisions of
this paragraph (u) apply to emissions
units which do not qualify as Clean
Units under paragraph (t) of this sec-
tion, but which are achieving a level of
emissions control comparable to BACT,
as determined by the reviewing author-
ity in accordance with this paragraph
(u).

(2) General provisions for Clean Units.
The provisions in paragraphs (u)(2)(i)
through (iv) of this section apply to a
Clean Unit.

(i) Any project for which the owner
or operator begins actual construction
after the effective date of the Clean
Unit designation (as determined in ac-
cordance with paragraph (u)(5) of this
section) and before the expiration date
(as determined in accordance with
paragraph (u)(6) of this section) will be
considered to have occurred while the
emissions unit was a Clean Unit.

(i) If a project at a Clean Unit does
not cause the need for a change in the
emission limitations or work practice
requirements in the permit for the unit
that have been determined (pursuant
to paragraph (u)(4) of this section) to
be comparable to BACT, and the
project would not alter any physical or
operational characteristics that
formed the basis for determining that
the emissions unit’s control technology
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achieves a level of emissions control
comparable to BACT as specified in
paragraph (u)(8)(iv) of this section, the
emissions unit remains a Clean Unit.

(iii) If a project causes the need for a
change in the emission limitations or
work practice requirements in the per-
mit for the unit that have been deter-
mined (pursuant to paragraph (u)(4) of
this section) to be comparable to
BACT, or the project would alter any
physical or operational characteristics
that formed the basis for determining
that the emissions unit’s control tech-
nology achieves a level of emissions
control comparable to BACT as speci-
fied in paragraph (u)(8)(iv) of this sec-
tion, then the emissions unit loses its
designation as a Clean Unit upon
issuance of the necessary permit revi-
sions (unless the unit re-qualifies as a
Clean Unit pursuant to paragraph
(u)(3)(iv) of this section). If the owner
or operator begins actual construction
on the project without first applying to
revise the emissions unit’s permit, the
Clean Unit designation ends imme-
diately prior to the time when actual
construction begins.

(iv) A project that causes an emis-
sions unit to lose its designation as a
Clean Unit is subject to the applica-
bility requirements of paragraphs
(@)(7)(iv)(a) through (d) and paragraph
(@)(7)(iv)(f) of this section as if the
emissions unit is not a Clean Unit.

(3) Qualifying or re-qualifying to use
the Clean Unit applicability test. An
emissions unit qualifies as a Clean Unit
when the unit meets the criteria in
paragraphs (u)(3)(i) through (iii) of this
section. After the original Clean Unit
designation expires in accordance with
paragraph (u)(6) of this section or is
lost pursuant to paragraph (u)(2)(iii) of
this section, such emissions unit may
re-qualify as a Clean Unit under either
paragraph (u)(3)(iv) of this section, or
under the Clean Unit provisions in
paragraph (t) of this section. To re-
qualify as a Clean Unit under para-
graph (u)(3)(iv) of this section, the
emissions unit must obtain a new per-
mit issued pursuant to the require-
ments in paragraphs (u)(7) and (8) of
this section and meet all the criteria in
paragraph (u)(3)(iv) of this section. The
reviewing authority will make a sepa-
rate Clean Unit designation for each
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pollutant emitted by the emissions
unit for which the emissions unit
qualifies as a Clean Unit.

(i) Qualifying air pollution control tech-
nologies. Air pollutant emissions from
the emissions unit must be reduced
through the use of air pollution control
technology (which includes pollution
prevention as defined under paragraph
(b)(38) or work practices) that meets
both the following requirements in
paragraphs (u)(3)(i)(a) and (b) of this
section.

(a) The owner or operator has dem-
onstrated that the emissions unit’s
control technology is comparable to
BACT according to the requirements of
paragraph (u)(4) of this section. How-
ever, the emissions unit is not eligible
for the Clean Unit designation if its
emissions are not reduced below the
level of a standard, uncontrolled emis-
sions unit of the same type (e.g., if the
BACT determinations to which it is
compared have resulted in a deter-
mination that no control measures are
required).

(b) The owner or operator made an
investment to install the control tech-
nology. For the purpose of this deter-
mination, an investment includes ex-
penses to research the application of a
pollution prevention technique to the
emissions unit or to retool the unit to
apply a pollution prevention technique.

(i) Impact of emissions from the unit.
The reviewing authority must deter-
mine that the allowable emissions
from the emissions unit will not cause
or contribute to a violation of any na-
tional ambient air quality standard or
PSD increment, or adversely impact an
air quality related value (such as visi-
bility) that has been identified for a
Federal Class | area by a Federal Land
Manager and for which information is
available to the general public.

(iii) Date of installation. An emissions
unit may qualify as a Clean Unit even
if the control technology, on which the
Clean Unit designation is based, was
installed before the effective date of
plan requirements to implement the
requirements of  this paragraph
(u)(3)(iii). However, for such emissions
units, the owner or operator must
apply for the Clean Unit designation
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within 2 years after the plan require-
ments become effective. For tech-
nologies installed after the plan re-
quirements become effective, the
owner or operator must apply for the
Clean Unit designation at the time the
control technology is installed.

(iv) Re-qualifying as a Clean Unit. The
emissions unit must obtain a new per-
mit (pursuant to requirements in para-
graphs (u)(7) and (8) of this section)
that demonstrates that the emissions
unit’s control technology is achieving
a level of emission control comparable
to current-day BACT, and the emis-
sions unit must meet the requirements
in paragraphs (u)(3)(i)(a) and (u)(3)(ii)
of this section.

(4) Demonstrating control effectiveness
comparable to BACT. The owner or oper-
ator may demonstrate that the emis-
sions unit’s control technology is com-
parable to BACT for purposes of para-
graph (u)(3)(i) of this section according
to either paragraph (u)(4)(i) or (ii) of
this section. Paragraph (u)(4)(iii) of
this section specifies the time for mak-
ing this comparison.

(i) Comparison to previous BACT and
LAER determinations. The Adminis-
trator maintains an on-line data base
of previous determinations of RACT,
BACT, and LAER in the RACT/BACT/
LAER Clearinghouse (RBLC). The
emissions unit’s control technology is
presumed to be comparable to BACT if
it achieves an emission limitation that
is equal to or better than the average
of the emission limitations achieved by
all the sources for which a BACT or
LAER determination has been made
within the preceding 5 years and en-
tered into the RBLC, and for which it
is technically feasible to apply the
BACT or LAER control technology to
the emissions unit. The reviewing au-
thority shall also compare this pre-
sumption to any additional BACT or
LAER determinations of which it is
aware, and shall consider any informa-
tion on achieved-in-practice pollution
control technologies provided during
the public comment period, to deter-
mine whether any presumptive deter-
mination that the control technology
is comparable to BACT is correct.

(ii) The substantially-as-effective test.
The owner or operator may dem-
onstrate that the emissions unit’s con-
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trol technology is substantially as ef-
fective as BACT. In addition, any other
person may present evidence related to
whether the control technology is sub-
stantially as effective as BACT during
the public participation process re-
quired under paragraph (u)(7) of this
section. The reviewing authority shall
consider such evidence on a case-by-
case basis and determine whether the
emissions unit’s air pollution control
technology is substantially as effective
as BACT.

(iii) Time of comparison—(a) Emissions
units with control technologies that are
installed before the effective date of plan
requirements implementing this para-
graph. The owner or operator of an
emissions unit whose control tech-
nology is installed before the effective
date of plan requirements imple-
menting this paragraph (u) may, at its
option, either demonstrate that the
emission limitation achieved by the
emissions unit’s control technology is
comparable to the BACT requirements
that applied at the time the control
technology was installed, or dem-
onstrate that the emission limitation
achieved by the emissions unit’s con-
trol technology is comparable to cur-
rent-day BACT requirements. The expi-
ration date of the Clean Unit designa-
tion will depend on which option the
owner or operator uses, as specified in
paragraph (u)(6) of this section.

(b) Emissions units with control
technologies that are installed after
the effective date of plan requirements
implementing this paragraph. The
owner or operator must demonstrate
that the emission limitation achieved
by the emissions unit’s control tech-
nology is comparable to current-day
BACT requirements.

(5) Effective date of the Clean Unit des-
ignation. The effective date of an emis-
sions unit’s Clean Unit designation
(that is, the date on which the owner or
operator may begin to use the Clean
Unit Test to determine whether a
project involving the emissions unit is
a major modification) is the date that
the permit required by paragraph (u)(7)
of this section is issued or the date
that the emissions unit’s air pollution
control technology is placed into serv-
ice, whichever is later.
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(6) Clean Unit expiration. If the owner
or operator demonstrates that the
emission limitation achieved by the
emissions unit’s control technology is
comparable to the BACT requirements
that applied at the time the control
technology was installed, then the
Clean Unit designation expires 10 years
from the date that the control tech-
nology was installed. For all other
emissions units, the Clean Unit des-
ignation expires 10 years from the ef-
fective date of the Clean Unit designa-
tion, as determined according to para-
graph (u)(5) of this section. In addition,
for all emissions units, the Clean Unit
designation expires any time the owner
or operator fails to comply with the
provisions for maintaining the Clean
Unit designation in paragraph (u)(9) of
this section.

(7) Procedures for designating emissions
units as Clean Units. The reviewing au-
thority shall designate an emissions
unit a Clean Unit only by issuing a per-
mit through a permitting program that
has been approved by the Adminis-
trator and that conforms with the re-
quirements of §§51.160 through 51.164 of
this chapter, including requirements
for public notice of the proposed Clean
Unit designation and opportunity for
public comment. Such permit must
also meet the requirements in para-
graph (u)(8) of this section.

(8) Required permit content. The per-
mit required by paragraph (u)(7) of this
section shall include the terms and
conditions set forth in paragraphs
(u)(8)(i) through (vi). Such terms and
conditions shall be incorporated into
the major stationary source’s title V
permit in accordance with the provi-
sions of the applicable title V permit
program under part 70 or part 71 of this
chapter, but no later than when the
title V permit is renewed.

(i) A statement indicating that the
emissions unit qualifies as a Clean Unit
and identifying the pollutant(s) for
which the Clean Unit designation ap-
plies.

(ii) The effective date of the Clean
Unit designation. If this date is not
known when the reviewing authority
issues the permit (e.g., because the air
pollution control technology is not yet
in service), then the permit must de-
scribe the event that will determine
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the effective date (e.g., the date the
control technology is placed into serv-
ice). Once the effective date is known,
then the owner or operator must notify
the reviewing authority of the exact
date. This specific effective date must
be added to the source’s title V permit
at the first opportunity, such as a
modification, revision, reopening, or
renewal of the title V permit for any
reason, whichever comes first, but in
no case later than the next renewal.

(iii) The expiration date of the Clean
Unit designation. If this date is not
known when the reviewing authority
issues the permit (e.g., because the air
pollution control technology is not yet
in service), then the permit must de-
scribe the event that will determine
the expiration date (e.g., the date the
control technology is placed into serv-
ice). Once the expiration date is
known, then the owner or operator
must notify the reviewing authority of
the exact date. The expiration date
must be added to the source’s title V
permit at the first opportunity, such as
a modification, revision, reopening, or
renewal of the title V permit for any
reason, whichever comes first, but in
no case later than the next renewal.

(iv) All emission limitations and
work practice requirements adopted in
conjunction with emission limitations
necessary to assure that the control
technology continues to achieve an
emission limitation comparable to
BACT, and any physical or operational
characteristics that formed the basis
for determining that the emissions
unit’s control technology achieves a
level of emissions control comparable
to BACT (e.g., possibly the emissions
unit’s capacity or throughput).

(v) Monitoring, recordkeeping, and
reporting requirements as necessary to
demonstrate that the emissions unit
continues to meet the criteria for
maintaining its Clean Unit designa-
tion. (See paragraph (u)(9) of this sec-
tion.)

(vi) Terms reflecting the owner or op-
erator’s duties to maintain the Clean
Unit designation and the consequences
of failing to do so, as presented in para-
graph (u)(9) of this section.

(9) Maintaining the Clean Unit designa-
tion. To maintain the Clean Unit des-
ignation, the owner or operator must
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conform to all the restrictions listed in
paragraphs (u)(9)(i) through (v) of this
section. This paragraph (u)(9) applies
independently to each pollutant for
which the reviewing authority has des-
ignated the emissions unit a Clean
Unit. That is, failing to conform to the
restrictions for one pollutant affects
the Clean Unit designation only for
that pollutant.

(i) The Clean Unit must comply with
the emission limitation(s) and/or work
practice requirements adopted to en-
sure that the control technology con-
tinues to achieve emission control
comparable to BACT.

(ii) The owner or operator may not
make a physical change in or change in
the method of operation of the Clean
Unit that causes the emissions unit to
function in a manner that is incon-
sistent with the physical or oper-
ational characteristics that formed the
basis for the determination that the
control technology is achieving a level
of emission control that is comparable
to BACT (e.g., possibly the emissions
unit’s capacity or throughput).

(iii) [Reserved]

(iv) The Clean Unit must comply
with any terms and conditions in the
title V permit related to the unit’s
Clean Unit designation.

(v) The Clean Unit must continue to
control emissions using the specific air
pollution control technology that was
the basis for its Clean Unit designa-
tion. If the emissions unit or control
technology is replaced, then the Clean
Unit designation ends.

(10) Netting at Clean Units. Emissions
changes that occur at a Clean Unit
must not be included in calculating a
significant net emissions increase (that
is, must not be used in a ‘“‘netting anal-
ysis’’) unless such use occurs before the
effective date of plan requirements
adopted to implement this paragraph
(u) or after the Clean Unit designation
expires; or, unless the emissions unit
reduces emissions below the level that
qualified the unit as a Clean Unit.
However, if the Clean Unit reduces
emissions below the level that quali-
fied the unit as a Clean Unit, then the
owner or operator may generate a cred-
it for the difference between the level
that qualified the unit as a Clean Unit
and the emissions unit’s new emission
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limitation if such reductions are sur-
plus, quantifiable, and permanent. For
purposes of generating offsets, the re-
ductions must also be federally en-
forceable. For purposes of determining
creditable net emissions increases and
decreases, the reductions must also be
enforceable as a practical matter.

(11) Effect of redesignation on the Clean
Unit designation. The Clean Unit des-
ignation of an emissions unit is not af-
fected by redesignation of the attain-
ment designation of the area in which
it is located. That is, if a Clean Unit is
located in an attainment area and the
area is redesignated to nonattainment,
its Clean Unit designation is not af-
fected. Similarly, redesignation from
nonattainment to attainment does not
affect the Clean Unit designation. How-
ever, if a Clean Unit’s designation ex-
pires or is lost pursuant to paragraphs
(®)(2)(iii) and (u)(2)(iii) of this section,
it must re-qualify under the require-
ments that are currently applicable.

(v) PCP exclusion procedural require-
ments. Each plan shall include provi-
sions for PCPs equivalent to those con-
tained in paragraphs (v)(1) through (6)
of this section.

(1) Before an owner or operator be-
gins actual construction of a PCP, the
owner or operator must either submit a
notice to the reviewing authority if the
project is listed in paragraphs (b)(31)(i)
through (vi) of this section, or if the
project is not listed in paragraphs
(b)(31)(1) through (vi) of this section,
then the owner or operator must sub-
mit a permit application and obtain
approval to use the PCP exclusion from
the reviewing authority consistent
with the requirements in paragraph
(v)(5) of this section. Regardless of
whether the owner or operator submits
a notice or a permit application, the
project must meet the requirements in
paragraph (v)(2) of this section, and the
notice or permit application must con-
tain the information required in para-
graph (v)(3) of this section.

(2) Any project that relies on the
PCP exclusion must meet the require-
ments in paragraphs (v)(2)(i) and (ii) of
this section.

(i) Environmentally beneficial analysis.
The environmental benefit from the
emission reductions of pollutants regu-
lated under the Act must outweigh the

229



§51.166

environmental detriment of emissions
increases in pollutants regulated under
the Act. A statement that a technology
from paragraphs (b)(31)(i) through (vi)
of this section is being used shall be
presumed to satisfy this requirement.

(ii) Air quality analysis. The emissions
increases from the project will not
cause or contribute to a violation of
any national ambient air quality
standard or PSD increment, or ad-
versely impact an air quality related
value (such as visibility) that has been
identified for a Federal Class | area by
a Federal Land Manager and for which
information is available to the general
public.

(3) Content of notice or permit applica-
tion. In the notice or permit applica-
tion sent to the reviewing authority,
the owner or operator must include, at
a minimum, the information listed in
paragraphs (v)(3)(i) through (v) of this
section.

(i) A description of the project.

(ii) The potential emissions increases
and decreases of any pollutant regu-
lated under the Act and the projected
emissions increases and decreases
using the methodology in paragraph
(@)(7)(vi) of this section, that will re-
sult from the project, and a copy of the
environmentally beneficial analysis re-
quired by paragraph (v)(2)(i) of this sec-
tion.

(iii) A description of monitoring and
recordkeeping, and all other methods,
to be used on an ongoing basis to dem-
onstrate that the project is environ-
mentally beneficial. Methods should be
sufficient to meet the requirements in
part 70 and part 71.

(iv) A certification that the project
will be designed and operated in a man-
ner that is consistent with proper in-
dustry and engineering practices, in a
manner that is consistent with the en-
vironmentally beneficial analysis and
air quality analysis required by para-
graphs (v)(2)(i) and (ii) of this section,
with information submitted in the no-
tice or permit application, and in such
a way as to minimize, within the phys-
ical configuration and operational
standards usually associated with the
emissions control device or strategy,
emissions of collateral pollutants.

(v) Demonstration that the PCP will
not have an adverse air quality impact
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(e.g., modeling, screening level mod-
eling results, or a statement that the
collateral emissions increase is in-
cluded within the parameters used in
the most recent modeling exercise) as
required by paragraph (v)(2)(ii) of this
section. An air quality impact analysis
is not required for any pollutant that
will not experience a significant emis-
sions increase as a result of the
project.

(4) Notice process for listed projects. For
projects listed in paragraphs (b)(31)(i)
through (vi) of this section, the owner
or operator may begin actual construc-
tion of the project immediately after
notice is sent to the reviewing author-
ity (unless otherwise prohibited under
requirements of the applicable plan).
The owner or operator shall respond to
any requests by its reviewing authority
for additional information that the re-
viewing authority determines is nec-
essary to evaluate the suitability of
the project for the PCP exclusion.

(5) Permit process for unlisted projects.
Before an owner or operator may begin
actual construction of a PCP project
that is not listed in paragraphs
(b)(31)(i) through (vi) of this section,
the project must be approved by the re-
viewing authority and recorded in a
plan-approved permit or title V permit
using procedures that are consistent
with §§51.160 and 51.161 of this chapter.
This includes the requirement that the
reviewing authority provide the public
with notice of the proposed approval,
with access to the environmentally
beneficial analysis and the air quality
analysis, and provide at least a 30-day
period for the public and the Adminis-
trator to submit comments. The re-
viewing authority must address all ma-
terial comments received by the end of
the comment period before taking final
action on the permit.

(6) Operational requirements. Upon in-
stallation of the PCP, the owner or op-
erator must comply with the require-
ments of paragraphs (v)(6)(i) through
(iv) of this section.

(i) General duty. The owner or oper-
ator must operate the PCP consistent
with proper industry and engineering
practices, in a manner that is con-
sistent with the environmentally bene-
ficial analysis and air quality analysis
required by paragraphs (v)(2)(i) and (ii)
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of this section, with information sub-
mitted in the notice or permit applica-
tion required by paragraph (v)(3), and
in such a way as to minimize, within
the physical configuration and oper-
ational standards usually associated
with the emissions control device or
strategy, emissions of collateral pol-
lutants.

(i) Recordkeeping. The owner or oper-
ator must maintain copies on site of
the environmentally beneficial anal-
ysis, the air quality impacts analysis,
and monitoring and other emission
records to prove that the PCP operated
consistent with the general duty re-
quirements in paragraph (v)(6)(i) of
this section.

(iii) Permit requirements. The owner or
operator must comply with any provi-
sions in the plan-approved permit or
title V permit related to use and ap-
proval of the PCP exclusion.

(iv) Generation of Emission Reduction
Credits. Emission reductions created by
a PCP shall not be included in calcu-
lating a significant net emissions in-
crease unless the emissions unit fur-
ther reduces emissions after qualifying
for the PCP exclusion (e.g., taking an
operational restriction on the hours of
operation.) The owner or operator may
generate a credit for the difference be-
tween the level of reduction which was
used to qualify for the PCP exclusion
and the new emission limitation if such
reductions are surplus, quantifiable,
and permanent. For purposes of gener-
ating offsets, the reductions must also
be federally enforceable. For purposes
of determining creditable net emis-
sions increases and decreases, the re-
ductions must also be enforceable as a
practical matter.

(w) Actuals PALs. The plan shall pro-
vide for PALs according to the provi-
sions in paragraphs (w)(1) through (15)
of this section.

(1) Applicability. (i) The reviewing au-
thority may approve the use of an
actuals PAL for any existing major
stationary source if the PAL meets the
requirements in paragraphs (w)(1)
through (15) of this section. The term
“PAL” shall mean ‘‘actuals PAL”
throughout paragraph (w) of this sec-
tion.

(ii) Any physical change in or change
in the method of operation of a major
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stationary source that maintains its
total source-wide emissions below the
PAL level, meets the requirements in
paragraphs (w)(1) through (15) of this
section, and complies with the PAL
permit:

(@) Is not a major modification for
the PAL pollutant;

(b) Does not have to be approved
through the plan’s major NSR pro-
gram; and

(c) Is not subject to the provisions in
paragraph (r)(2) of this section (restric-
tions on relaxing enforceable emission
limitations that the major stationary
source used to avoid applicability of
the major NSR program).

(iii) Except as provided under para-
graph (w)(1)(ii)(c) of this section, a
major stationary source shall continue
to comply with all applicable Federal
or State requirements, emission limi-
tations, and work practice require-
ments that were established prior to
the effective date of the PAL.

(2) Definitions. The plan shall use the
definitions in paragraphs (w)(2)(i)
through (xi) of this section for the pur-
pose of developing and implementing
regulations that authorize the use of
actuals PALs consistent with para-
graphs (w)(1) through (15) of this sec-
tion. When a term is not defined in
these paragraphs, it shall have the
meaning given in paragraph (b) of this
section or in the Act.

(i) Actuals PAL for a major stationary
source means a PAL based on the base-
line actual emissions (as defined in
paragraph (b)(47) of this section) of all
emissions units (as defined in para-
graph (b)(7) of this section) at the
source, that emit or have the potential
to emit the PAL pollutant.

(ii) Allowable emissions means “‘allow-
able emissions’ as defined in paragraph
(b)(16) of this section, except as this
definition is modified according to
paragraphs (w)(2)(ii)(a) and (b) of this
section.

(a) The allowable emissions for any
emissions unit shall be calculated con-
sidering any emission limitations that
are enforceable as a practical matter
on the emissions unit’s potential to
emit.
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(b) An emissions unit’s potential to
emit shall be determined using the def-
inition in paragraph (b)(4) of this sec-
tion, except that the words ‘“‘or en-
forceable as a practical matter” should
be added after ‘‘federally enforceable.”

(iii) Small emissions unit means an
emissions unit that emits or has the
potential to emit the PAL pollutant in
an amount less than the significant
level for that PAL pollutant, as defined
in paragraph (b)(23) of this section or in
the Act, whichever is lower.

(iv) Major emissions unit means:

(a) Any emissions unit that emits or
has the potential to emit 100 tons per
year or more of the PAL pollutant in
an attainment area; or

(b) Any emissions unit that emits or
has the potential to emit the PAL pol-
lutant in an amount that is equal to or
greater than the major source thresh-
old for the PAL pollutant as defined by
the Act for nonattainment areas. For
example, in accordance with the defini-
tion of major stationary source in sec-
tion 182(c) of the Act, an emissions unit
would be a major emissions unit for
VOC if the emissions unit is located in
a serious ozone nonattainment area
and it emits or has the potential to
emit 50 or more tons of VOC per year.

(v) Plantwide applicability limitation
(PAL) means an emission limitation
expressed in tons per year, for a pollut-
ant at a major stationary source, that
is enforceable as a practical matter
and established source-wide in accord-
ance with paragraphs (w)(1) through
(15) of this section.

(vi) PAL effective date generally
means the date of issuance of the PAL
permit. However, the PAL effective
date for an increased PAL is the date
any emissions unit that is part of the
PAL major modification becomes oper-
ational and begins to emit the PAL
pollutant.

(vii) PAL effective period means the
period beginning with the PAL effec-
tive date and ending 10 years later.

(viii) PAL major modification means,
notwithstanding paragraphs (b)(2) and
(b)(3) of this section (the definitions for
major modification and net emissions
increase), any physical change in or
change in the method of operation of
the PAL source that causes it to emit
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the PAL pollutant at a level equal to
or greater than the PAL.

(ix) PAL permit means the major NSR
permit, the minor NSR permit, or the
State operating permit under a pro-
gram that is approved into the plan, or
the title V permit issued by the review-
ing authority that establishes a PAL
for a major stationary source.

(x) PAL pollutant means the pollutant
for which a PAL is established at a
major stationary source.

(xi) Significant emissions unit means
an emissions unit that emits or has the
potential to emit a PAL pollutant in
an amount that is equal to or greater
than the significant level (as defined in
paragraph (b)(23) of this section or in
the Act, whichever is lower) for that
PAL pollutant, but less than the
amount that would qualify the unit as
a major emissions unit as defined in
paragraph (w)(2)(iv) of this section.

(3) Permit application requirements. As
part of a permit application requesting
a PAL, the owner or operator of a
major stationary source shall submit
the following information in para-
graphs (w)(3)(i) through (iii) of this sec-
tion to the reviewing authority for ap-
proval.

(i) A list of all emissions units at the
source designated as small, significant
or major based on their potential to
emit. In addition, the owner or oper-
ator of the source shall indicate which,
if any, Federal or State applicable re-
quirements, emission limitations, or
work practices apply to each unit.

(ii) Calculations of the baseline ac-
tual emissions (with supporting docu-
mentation). Baseline actual emissions
are to include emissions associated not
only with operation of the unit, but
also emissions associated with startup,
shutdown, and malfunction.

(iii) The calculation procedures that
the major stationary source owner or
operator proposes to use to convert the
monitoring system data to monthly
emissions and annual emissions based
on a 12-month rolling total for each
month as required by paragraph
(W)(13)(i) of this section.

(4) General requirements for estab-
lishing PALs. (i) The plan allows the re-
viewing authority to establish a PAL
at a major stationary source, provided
that at a minimum, the requirements
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in paragraphs (w)(4)(i)(a) through (g) of
this section are met.

(a) The PAL shall impose an annual
emission limitation in tons per year,
that is enforceable as a practical mat-
ter, for the entire major stationary
source. For each month during the
PAL effective period after the first 12
months of establishing a PAL, the
major stationary source owner or oper-
ator shall show that the sum of the
monthly emissions from each emis-
sions unit under the PAL for the pre-
vious 12 consecutive months is less
than the PAL (a 12-month average,
rolled monthly). For each month dur-
ing the first 11 months from the PAL
effective date, the major stationary
source owner or operator shall show
that the sum of the preceding monthly
emissions from the PAL effective date
for each emissions unit under the PAL
is less than the PAL.

(b) The PAL shall be established in a
PAL permit that meets the public par-
ticipation requirements in paragraph
(w)(5) of this section.

(c) The PAL permit shall contain all
the requirements of paragraph (w)(7) of
this section.

(d) The PAL shall include fugitive
emissions, to the extent quantifiable,
from all emissions units that emit or
have the potential to emit the PAL
pollutant at the major stationary
source.

(e) Each PAL shall regulate emis-
sions of only one pollutant.

(f) Each PAL shall have a PAL effec-
tive period of 10 years.

(@) The owner or operator of the
major stationary source with a PAL
shall comply with the monitoring, rec-
ordkeeping, and reporting require-
ments provided in paragraphs (w)(12)
through (14) of this section for each
emissions unit under the PAL through
the PAL effective period.

(ii) At no time (during or after the
PAL effective period) are emissions re-
ductions of a PAL pollutant that occur
during the PAL effective period cred-
itable as decreases for purposes of off-
sets under §51.165(a)(3)(ii) of this chap-
ter unless the level of the PAL is re-
duced by the amount of such emissions
reductions and such reductions would
be creditable in the absence of the
PAL.
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(5) Public participation requirements for
PALs. PALs for existing major sta-
tionary sources shall be established, re-
newed, or increased, through a proce-
dure that is consistent with §§51.160
and 51.161 of this chapter. This includes
the requirement that the reviewing au-
thority provide the public with notice
of the proposed approval of a PAL per-
mit and at least a 30-day period for
submittal of public comment. The re-
viewing authority must address all ma-
terial comments before taking final ac-
tion on the permit.

(6) Setting the 10-year actuals PAL
level. The plan shall provide that the
actuals PAL level for a major sta-
tionary source shall be established as
the sum of the baseline actual emis-
sions (as defined in paragraph (b)(47) of
this section) of the PAL pollutant for
each emissions unit at the source; plus
an amount equal to the applicable sig-
nificant level for the PAL pollutant
under paragraph (b)(23) of this section
or under the Act, whichever is lower.
When establishing the actuals PAL
level, for a PAL pollutant, only one
consecutive 24-month period must be
used to determine the baseline actual
emissions for all existing emissions
units. However, a different consecutive
24-month period may be used for each
different PAL pollutant. Emissions as-
sociated with units that were perma-
nently shutdown after this 24-month
period must be subtracted from the
PAL level. Emissions from units on
which actual construction began after
the 24-month period must be added to
the PAL level in an amount equal to
the potential to emit of the units. The
reviewing authority shall specify a re-
duced PAL level(s) (in tons/yr) in the
PAL permit to become effective on the
future compliance date(s) of any appli-
cable Federal or State regulatory re-
quirement(s) that the reviewing au-
thority is aware of prior to issuance of
the PAL permit. For instance, if the
source owner or operator will be re-
quired to reduce emissions from indus-
trial boilers in half from baseline emis-
sions of 60 ppm NOx to a new rule limit
of 30 ppm, then the permit shall con-
tain a future effective PAL level that
is equal to the current PAL level re-
duced by half of the original baseline
emissions of such unit(s).
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(7) Contents of the PAL permit. The
plan shall require that the PAL permit
contain, at a minimum, the informa-
tion in paragraphs (w)(7)(i) through (x)
of this section.

(i) The PAL pollutant and the appli-
cable source-wide emission limitation
in tons per year.

(i) The PAL permit effective date
and the expiration date of the PAL
(PAL effective period).

(iii) Specification in the PAL permit
that if a major stationary source owner
or operator applies to renew a PAL in
accordance with paragraph (w)(10) of
this section before the end of the PAL
effective period, then the PAL shall
not expire at the end of the PAL effec-
tive period. It shall remain in effect
until a revised PAL permit is issued by
the reviewing authority.

(iv) A requirement that emission cal-
culations for compliance purposes in-
clude emissions from startups, shut-
downs and malfunctions.

(v) A requirement that, once the PAL
expires, the major stationary source is
subject to the requirements of para-
graph (w)(9) of this section.

(vi) The calculation procedures that
the major stationary source owner or
operator shall use to convert the moni-
toring system data to monthly emis-
sions and annual emissions based on a
12-month rolling total for each month
as required by paragraph (w)(3)(i) of
this section.

(vii) A requirement that the major
stationary source owner or operator
monitor all emissions units in accord-
ance with the provisions under para-
graph (w)(13) of this section.

(viii) A requirement to retain the
records required under paragraph
(wW)(13) of this section on site. Such
records may be retained in an elec-
tronic format.

(ix) A requirement to submit the re-
ports required under paragraph (w)(14)
of this section by the required dead-
lines.

(X) Any other requirements that the
reviewing authority deems necessary
to implement and enforce the PAL.

(8) PAL effective period and reopening
of the PAL permit. The plan shall re-
quire the information in paragraphs
(w)(8)(i) and (ii) of this section.

40 CFR Ch. | (7-1-03 Edition)

(i) PAL effective period. The reviewing
authority shall specify a PAL effective
period of 10 years.

(ii) Reopening of the PAL permit.

(a) During the PAL effective period,
the plan shall require the reviewing au-
thority to reopen the PAL permit to:

(1) Correct typographical/calculation
errors made in setting the PAL or re-
flect a more accurate determination of
emissions used to establish the PAL;

(2) Reduce the PAL if the owner or
operator of the major stationary
source creates creditable emissions re-
ductions for use as offsets under
§51.165(a)(3)(ii) of this chapter; and

(3) Revise the PAL to reflect an in-
crease in the PAL as provided under
paragraph (w)(11) of this section.

(b) The plan shall provide the review-
ing authority discretion to reopen the
PAL permit for the following:

(1) Reduce the PAL to reflect newly
applicable Federal requirements (for
example, NSPS) with compliance dates
after the PAL effective date;

(2) Reduce the PAL consistent with
any other requirement, that is enforce-
able as a practical matter, and that the
State may impose on the major sta-
tionary source under the plan; and

(3) Reduce the PAL if the reviewing
authority determines that a reduction
is necessary to avoid causing or con-
tributing to a NAAQS or PSD incre-
ment violation, or to an adverse im-
pact on an AQRYV that has been identi-
fied for a Federal Class | area by a Fed-
eral Land Manager and for which infor-
mation is available to the general pub-
lic.

(c) Except for the permit reopening in
paragraph (w)(8)(ii)(a)(1) of this section
for the correction of typographical/cal-
culation errors that do not increase the
PAL level, all reopenings shall be car-
ried out in accordance with the public
participation requirements of para-
graph (w)(5) of this section.

(9) Expiration of a PAL. Any PAL that
is not renewed in accordance with the
procedures in paragraph (w)(10) of this
section shall expire at the end of the
PAL effective period, and the require-
ments in paragraphs (w)(9)(i) through
(v) of this section shall apply.

(i) Each emissions unit (or each
group of emissions units) that existed
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under the PAL shall comply with an al-
lowable emission limitation under a re-
vised permit established according to
the procedures in paragraphs
w)(9)(i)(a) and (b) of this section.

(a) Within the time frame specified
for PAL renewals in paragraph
(w)(10)(ii) of this section, the major
stationary source shall submit a pro-
posed allowable emission limitation for
each emissions unit (or each group of
emissions units, if such a distribution
is more appropriate as decided by the
reviewing authority) by distributing
the PAL allowable emissions for the
major stationary source among each of
the emissions units that existed under
the PAL. If the PAL had not yet been
adjusted for an applicable requirement
that became effective during the PAL
effective period, as required under
paragraph (w)(10)(v) of this section,
such distribution shall be made as if
the PAL had been adjusted.

(b) The reviewing authority shall de-
cide whether and how the PAL allow-
able emissions will be distributed and
issue a revised permit incorporating al-
lowable limits for each emissions unit,
or each group of emissions units, as the
reviewing authority determines is ap-
propriate.

(if) Each emissions unit(s) shall com-
ply with the allowable emission limita-
tion on a 12-month rolling basis. The
reviewing authority may approve the
use of monitoring systems (source test-
ing,emission factors, etc.) other than
CEMS, CERMS, PEMS or CPMS to
demonstrate compliance with the al-
lowable emission limitation.

(iii) Until the reviewing authority
issues the revised permit incorporating
allowable limits for each emissions
unit, or each group of emissions units,
as required under paragraph (w)(9)(i)(b)
of this section, the source shall con-
tinue to comply with a source-wide,
multi-unit emissions cap equivalent to
the level of the PAL emission limita-
tion.

(iv) Any physical change or change in
the method of operation at the major
stationary source will be subject to
major NSR requirements if such
change meets the definition of major
modification in paragraph (b)(2) of this
section.
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(v) The major stationary source
owner or operator shall continue to
comply with any State or Federal ap-
plicable requirements (BACT, RACT,
NSPS, etc.) that may have applied ei-
ther during the PAL effective period or
prior to the PAL effective period ex-
cept for those emission limitations
that had been established pursuant to
paragraph (r)(2) of this section, but
were eliminated by the PAL in accord-
ance with the provisions in paragraph
(w)(1)(ii)(c) of this section.

(10) Renewal of a PAL. (i) The review-
ing authority shall follow the proce-
dures specified in paragraph (w)(5) of
this section in approving any request
to renew a PAL for a major stationary
source, and shall provide both the pro-
posed PAL level and a written ration-
ale for the proposed PAL level to the
public for review and comment. During
such public review, any person may
propose a PAL level for the source for
consideration by the reviewing author-
ity.

(ii) Application deadline. The plan
shall require that a major stationary
source owner or operator shall submit
a timely application to the reviewing
authority to request renewal of a PAL.
A timely application is one that is sub-
mitted at least 6 months prior to, but
not earlier than 18 months from, the
date of permit expiration. This dead-
line for application submittal is to en-
sure that the permit will not expire be-
fore the permit is renewed. If the owner
or operator of a major stationary
source submits a complete application
to renew the PAL within this time pe-
riod, then the PAL shall continue to be
effective until the revised permit with
the renewed PAL is issued.

(iii) Application requirements. The ap-
plication to renew a PAL permit shall
contain the information required in
paragraphs (w)(10)(iii) (a) through (d) of
this section.

(a) The information required in para-
graphs (w)(3)(i) through (iii) of this sec-
tion.

(b) A proposed PAL level.

(c) The sum of the potential to emit
of all emissions units under the PAL
(with supporting documentation).

(d) Any other information the owner
or operator wishes the reviewing au-
thority to consider in determining the
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appropriate level for
PAL.

(iv) PAL adjustment. In determining
whether and how to adjust the PAL,
the reviewing authority shall consider
the options outlined in paragraphs
(w)(10)(iv) (a) and (b) of this section.
However, in no case may any such ad-
justment fail to comply with paragraph
(wW)(10)(iv)(c) of this section.

(a) If the emissions level calculated
in accordance with paragraph (w)(6) of
this section is equal to or greater than
80 percent of the PAL level, the review-
ing authority may renew the PAL at
the same level without considering the
factors set forth in paragraph
(W)(10)(iv)(b) of this section; or

(b) The reviewing authority may set
the PAL at a level that it determines
to be more representative of the
source’s baseline actual emissions, or
that it determines to be appropriate
considering air quality needs, advances
in control technology, anticipated eco-
nomic growth in the area, desire to re-
ward or encourage the source’s vol-
untary emissions reductions, or other
factors as specifically identified by the
reviewing authority in its written ra-
tionale.

(©) Notwithstanding paragraphs
(w)(10)(iv) (a) and (b) of this section:

(1) If the potential to emit of the
major stationary source is less than
the PAL, the reviewing authority shall
adjust the PAL to a level no greater
than the potential to emit of the
source; and

(2) The reviewing authority shall not
approve a renewed PAL level higher
than the current PAL, unless the
major stationary source has complied
with the provisions of paragraph (w)(11)
of this section (increasing a PAL).

(v) If the compliance date for a State
or Federal requirement that applies to
the PAL source occurs during the PAL
effective period, and if the reviewing
authority has not already adjusted for
such requirement, the PAL shall be ad-
justed at the time of PAL permit re-
newal or title V permit renewal, which-
ever occurs first.

(11) Increasing a PAL during the PAL
effective period. (i) The plan shall re-
quire that the reviewing authority may
increase a PAL emission limitation
only if the major stationary source

renewing the
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complies with the provisions in para-
graphs (w)(11)(i) (a) through (d) of this
section.

(@) The owner or operator of the
major stationary source shall submit a
complete application to request an in-
crease in the PAL limit for a PAL
major modification. Such application
shall identify the emissions unit(s)
contributing to the increase in emis-
sions so as to cause the major sta-
tionary source’s emissions to equal or
exceed its PAL.

(b) As part of this application, the
major stationary source owner or oper-
ator shall demonstrate that the sum of
the baseline actual emissions of the
small emissions units, plus the sum of
the baseline actual emissions of the
significant and major emissions units
assuming application of BACT equiva-
lent controls, plus the sum of the al-
lowable emissions of the new or modi-
fied emissions unit(s), exceeds the
PAL. The level of control that would
result from BACT equivalent controls
on each significant or major emissions
unit shall be determined by conducting
a new BACT analysis at the time the
application is submitted, unless the
emissions unit is currently required to
comply with a BACT or LAER require-
ment that was established within the
preceding 10 years. In such a case, the
assumed control level for that emis-
sions unit shall be equal to the level of
BACT or LAER with which that emis-
sions unit must currently comply.

(c) The owner or operator obtains a
major NSR permit for all emissions
unit(s) identified in paragraph
(w)(11)(i)(a) of this section, regardless
of the magnitude of the emissions in-
crease resulting from them (that is, no
significant levels apply). These emis-
sions unit(s) shall comply with any
emissions requirements resulting from
the major NSR process (for example,
BACT), even though they have also be-
come subject to the PAL or continue to
be subject to the PAL.

(d) The PAL permit shall require
that the increased PAL level shall be
effective on the day any emissions unit
that is part of the PAL major modifica-
tion becomes operational and begins to
emit the PAL pollutant.

(i) The reviewing authority shall
calculate the new PAL as the sum of
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the allowable emissions for each modi-
fied or new emissions unit, plus the
sum of the baseline actual emissions of
the significant and major emissions
units (assuming application of BACT
equivalent controls as determined in
accordance with paragraph (w)(11)(i)(b)
of this section), plus the sum of the
baseline actual emissions of the small
emissions units.

(iii) The PAL permit shall be revised
to reflect the increased PAL level pur-
suant to the public notice require-
ments of paragraph (w)(5) of this sec-
tion.

(12)  Monitoring  requirements  for
PALs—(i) General requirements. (a) Each
PAL permit must contain enforceable
requirements for the monitoring sys-
tem that accurately determines
plantwide emissions of the PAL pollut-
ant in terms of mass per unit of time.
Any monitoring system authorized for
use in the PAL permit must be based
on sound science and meet generally
acceptable scientific procedures for
data quality and manipulation. Addi-
tionally, the information generated by
such system must meet minimum legal
requirements for admissibility in a ju-
dicial proceeding to enforce the PAL
permit.

(b) The PAL monitoring system must
employ one or more of the four general
monitoring approaches meeting the
minimum requirements set forth in
paragraphs (w)(12)(ii) (a) through (d) of
this section and must be approved by
the reviewing authority.

(c) Notwithstanding paragraph
(w)(12)(i)(b) of this section, you may
also employ an alternative monitoring
approach  that meets paragraph
(w)(12)(i)(a) of this section if approved
by the reviewing authority.

(d) Failure to use a monitoring sys-
tem that meets the requirements of
this section renders the PAL invalid.

(i) Minimum performance require-
ments for approved monitoring ap-
proaches. The following are acceptable
general monitoring approaches when
conducted in accordance with the min-
imum requirements in paragraphs
(w)(12)(iii) through (ix) of this section:

(a) Mass balance calculations for ac-
tivities using coatings or solvents;

(b) CEMS;

(c) CPMS or PEMS; and
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(d) Emission factors.

(iii) Mass balance calculations. An
owner or operator using mass balance
calculations to monitor PAL pollutant
emissions from activities using coating
or solvents shall meet the following re-
quirements:

(a) Provide a demonstrated means of
validating the published content of the
PAL pollutant that is contained in or
created by all materials used in or at
the emissions unit;

(b) Assume that the emissions unit
emits all of the PAL pollutant that is
contained in or created by any raw ma-
terial or fuel used in or at the emis-
sions unit, if it cannot otherwise be ac-
counted for in the process; and

(c) Where the vendor of a material or
fuel, which is used in or at the emis-
sions unit, publishes a range of pollut-
ant content from such material, the
owner or operator must use the highest
value of the range to calculate the PAL
pollutant emissions unless the review-
ing authority determines there is site-
specific data or a site-specific moni-
toring program to support another con-
tent within the range.

(iv) CEMS. An owner or operator
using CEMS to monitor PAL pollutant
emissions shall meet the following re-
quirements:

(a) CEMS must comply with applica-
ble Performance Specifications found
in 40 CFR part 60, appendix B; and

(b) CEMS must sample, analyze, and
record data at least every 15 minutes
while the emissions unit is operating.

(v) CPMS or PEMS. An owner or op-
erator using CPMS or PEMS to mon-
itor PAL pollutant emissions shall
meet the following requirements:

(a) The CPMS or the PEMS must be
based on current site-specific data
demonstrating a correlation between
the monitored parameter(s) and the
PAL pollutant emissions across the
range of operation of the emissions
unit; and

(b) Each CPMS or PEMS must sam-
ple, analyze, and record data at least
every 15 minutes, or at another less
frequent interval approved by the re-
viewing authority, while the emissions
unit is operating.

(vi) Emission factors. An owner or
operator using emission factors to
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monitor PAL pollutant emissions shall
meet the following requirements:

(a) All emission factors shall be ad-
justed, if appropriate, to account for
the degree of uncertainty or limita-
tions in the factors’ development;

(b) The emissions unit shall operate
within the designated range of use for
the emission factor, if applicable; and

(c) If technically practicable, the
owner or operator of a significant emis-
sions unit that relies on an emission
factor to calculate PAL pollutant
emissions shall conduct validation
testing to determine a site-specific
emission factor within 6 months of
PAL permit issuance, unless the re-
viewing authority determines that
testing is not required.

(vii) A source owner or operator must
record and report maximum potential
emissions without considering enforce-
able emission limitations or oper-
ational restrictions for an emissions
unit during any period of time that
there is no monitoring data, unless an-
other method for determining emis-
sions during such periods is specified in
the PAL permit.

(viii) Notwithstanding the require-
ments in paragraphs  (w)(12)(iii)
through (vii) of this section, where an
owner or operator of an emissions unit
cannot demonstrate a correlation be-
tween the monitored parameter(s) and
the PAL pollutant emissions rate at all
operating points of the emissions unit,
the reviewing authority shall, at the
time of permit issuance:

(a) Establish default value(s) for de-
termining compliance with the PAL
based on the highest potential emis-
sions reasonably estimated at such op-
erating point(s); or

(b) Determine that operation of the
emissions unit during operating condi-
tions when there is no correlation be-
tween monitored parameter(s) and the
PAL pollutant emissions is a violation
of the PAL.

(ix) Re-validation. All data used to
establish the PAL pollutant must be
re-validated through performance test-
ing or other scientifically valid means
approved by the reviewing authority.
Such testing must occur at least once
every 5 years after issuance of the
PAL.

(13) Recordkeeping requirements.

40 CFR Ch. | (7-1-03 Edition)

(i) The PAL permit shall require an
owner or operator to retain a copy of
all records necessary to determine
compliance with any requirement of
paragraph (w) of this section and of the
PAL, including a determination of each
emissions unit’s 12-month rolling total
emissions, for 5 years from the date of
such record.

(ii) The PAL permit shall require an
owner or operator to retain a copy of
the following records, for the duration
of the PAL effective period plus 5
years:

(a) A copy of the PAL permit applica-
tion and any applications for revisions
to the PAL; and

(b) Each annual certification of com-
pliance pursuant to title V and the
data relied on in certifying the compli-
ance.

(14) Reporting and notification require-
ments. The owner or operator shall sub-
mit semi-annual monitoring reports
and prompt deviation reports to the re-
viewing authority in accordance with
the applicable title V operating permit
program. The reports shall meet the re-
quirements in paragraphs (w)(14)(i)
through (iii) of this section.

(i) Semi-annual report. The semi-an-
nual report shall be submitted to the
reviewing authority within 30 days of
the end of each reporting period. This
report shall contain the information
required in paragraphs (w)(14)(i)(a)
through (g) of this section.

(a) The identification of owner and
operator and the permit number.

(b) Total annual emissions (tons/
year) based on a 12-month rolling total
for each month in the reporting period
recorded pursuant to paragraph
(W)(13)(i) of this section.

(c) All data relied upon, including,
but not limited to, any Quality Assur-
ance or Quality Control data, in calcu-
lating the monthly and annual PAL
pollutant emissions.

(d) A list of any emissions units
modified or added to the major sta-
tionary source during the preceding 6-
month period.

(e) The number, duration, and cause
of any deviations or monitoring mal-
functions (other than the time associ-
ated with zero and span calibration
checks), and any corrective action
taken.
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(f) A notification of a shutdown of
any monitoring system, whether the
shutdown was permanent or tem-
porary, the reason for the shutdown,
the anticipated date that the moni-
toring system will be fully operational
or replaced with another monitoring
system, and whether the emissions
unit monitored by the monitoring sys-
tem continued to operate, and the cal-
culation of the emissions of the pollut-
ant or the number determined by
method included in the permit, as pro-
vided by paragraph (w)(12)(vii) of this
section.

(g9) A signed statement by the respon-
sible official (as defined by the applica-
ble title V operating permit program)
certifying the truth, accuracy, and
completeness of the information pro-
vided in the report.

(ii) Deviation report. The major sta-
tionary source owner or operator shall
promptly submit reports of any devi-
ations or exceedance of the PAL re-
quirements, including periods where no
monitoring is available. A report sub-
mitted pursuant to §70.6(a)(3)(iii)(B) of
this chapter shall satisfy this reporting
requirement. The deviation reports
shall be submitted within the time lim-
its prescribed by the applicable pro-
gram implementing §70.6(a)(3)(iii)(B) of
this chapter. The reports shall contain
the following information:

(a) The identification of owner and
operator and the permit number;

(b) The PAL requirement that experi-
enced the deviation or that was exceed-
ed;

(c) Emissions resulting from the devi-
ation or the exceedance; and

(d) A signed statement by the respon-
sible official (as defined by the applica-
ble title V operating permit program)
certifying the truth, accuracy, and
completeness of the information pro-
vided in the report.

(iii) Re-validation results. The owner
or operator shall submit to the review-
ing authority the results of any re-vali-
dation test or method within three
months after completion of such test
or method.

(15) Transition requirements. (i) No re-
viewing authority may issue a PAL
that does not comply with the require-
ments in paragraphs (w)(1) through (15)
of this section after the Administrator
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has approved regulations incorporating
these requirements into a plan.

(ii) The reviewing authority may su-
persede any PAL which was established
prior to the date of approval of the
plan by the Administrator with a PAL
that complies with the requirements of
paragraphs (w)(1) through (15) of this
section.

(x) If any provision of this section, or
the application of such provision to
any person or circumstance, is held in-
valid, the remainder of this section, or
the application of such provision to
persons or circumstances other than
those as to which it is held invalid,
shall not be affected thereby.

(Secs. 101(b)(1), 110, 160-169, 171-178, and
301(a), Clean Air Act, as amended (42 U.S.C.
7401(b)(1), 7410, 7470-7479, 7501-7508, and
7601(a)); sec. 129(a), Clean Air Act Amend-
ments of 1977 (Pub. L. 95-95, 91 Stat. 685 (Aug.
7, 1977)))

[43 FR 26382, June 19, 1978]

EDITORIAL NOTE: For FEDERAL REGISTER cCi-
tations affecting §51.166, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

Subpart J—Ambient Air Quality
Surveillance

AUTHORITY: Secs. 110, 301(a), 313, 319, Clean
Air Act (42 U.S.C. 7410, 7601(a), 7613, 7619).

§51.190 Ambient air quality moni-
toring requirements.

The requirements for monitoring am-
bient air quality for purposes of the
plan are located in subpart C of part 58
of this chapter.

[44 FR 27569, May 10, 1979]
Subpart K—Source Survelliance

SOURCE: 51 FR 40673, Nov. 7, 1986, unless
otherwise noted.

§51.210 General.

Each plan must provide for moni-
toring the status of compliance with
any rules and regulations that set forth
any portion of the control strategy.
Specifically, the plan must meet the
requirements of this subpart.
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the plan in at least one city in each re-
gion to which such plan is applicable.
All such copies shall be kept current.

§52.16 Submission to Administrator.

(@) AIll requests, reports, applica-
tions, submittals, and other commu-
nications to the Administrator pursu-
ant to this part shall be submitted in
duplicate and addressed to the appro-
priate Regional Office of the Environ-
mental Protection Agency.

(b) The Regional Offices are as fol-
lows:

(1) Connecticut, Maine, Massachu-
setts, New Hampshire, Rhode Island,
and Vermont. EPA Region 1, John F.
Kennedy Federal Building, One Con-
gress Street, Boston, MA 02203.

(2) New York, New Jersey, Puerto
Rico, and Virgin Islands. EPA Region
2, 290 Broadway, New York, NY 10007-
1866.

(3) Delaware, District of Columbia,
Pennsylvania, Maryland, Virginia, and
West Virginia. EPA Region 3, 841
Chestnut Building, Philadelphia, PA
19107.

(4) Alabama, Florida, Georgia, Ken-
tucky, Mississippi, North Carolina,
South Carolina, and Tennessee. EPA
Region 4, 345 Courtland Street, N.E.,
Atlanta, GA 30365.

(5) Hlinois, Indiana, Michigan, Min-
nesota, Ohio, and Wisconsin. EPA Re-
gion 5, 77 West Jackson Boulevard, Chi-
cago, IL 60604-3507.

(6) Arkansas, Louisiana, New Mexico,
Oklahoma, and Texas. EPA Region 6,
Fountain Place, 1445 Ross Avenue,
Suite 1200, Dallas, TX 75202-2733.

(7) lowa, Kansas, Missouri, and Ne-
braska. EPA Region 7, 726 Minnesota
Avenue, Kansas City, KS 66101.

(8) Colorado, Montana, North Da-
kota, South Dakota, Utah, and Wyo-
ming. EPA Region 8, 999 18th Street,
Suite 500, Denver, CO 80202-2466.

(9) Arizona, California, Hawaii, Ne-
vada, American Samoa, and Guam.
EPA, Region 9, 75 Hawthorne Street,
San Francisco, CA 94105.

(10) Alaska, Idaho, Oregon, and Wash-
ington. EPA, Region 10, 1200 6th Ave-
nue, Seattle, WA 98101.

[61 FR 16061, Apr. 11, 1996]
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§52.17 Severability of provisions.

The provisions promulgated in this
part and the various applications
thereof are distinct and severable. If
any provision of this part or the appli-
cation thereof to any person or cir-
cumstances is held invalid, such inva-
lidity shall not affect other provisions
or application of such provision to
other persons or circumstances which
can be given effect without the invalid
provision or application.

[37 FR 19808, Sept. 22, 1972]

§52.18 Abbreviations.

Abbreviations used in this part shall
be those set forth in part 60 of this
chapter.

[38 FR 12698, May 14, 1973]

§52.20 Attainment dates for national
standards.

Each subpart contains a section
which specifies the latest dates by
which national standards are to be at-
tained in each region in the State. An
attainment date which only refers to a
month and a year (such as July 1975)
shall be construed to mean the last day
of the month in question. However, the
specification of attainment dates for
national standards does not relieve any
State from the provisions of subpart N
of this chapter which require all
sources and categories of sources to
comply with applicable requirements
of the plan—

(a) As expeditiously as practicable
where the requirement is part of a con-
trol strategy designed to attain a pri-
mary standard, and

(b) Within a reasonable time where
the requirement is part of a control
strategy designed to attain a secondary
standard.

[37 FR 19808, Sept. 22, 1972, as amended at 39
FR 34535, Sept. 26, 1974; 51 FR 40676, Nov. 7,
1986]

§52.21 Prevention of significant dete-
rioration of air quality.

(a)(1) Plan disapproval. The provisions
of this section are applicable to any
State implementation plan which has
been disapproved with respect to pre-
vention of significant deterioration of
air quality in any portion of any State
where the existing air quality is better
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than the national ambient air quality
standards. Specific disapprovals are
listed where applicable, in subparts B
through DDD of this part. The provi-
sions of this section have been incor-
porated by reference into the applica-
ble implementation plans for various
States, as provided in subparts B
through DDD of this part. Where this
section is so incorporated, the provi-
sions shall also be applicable to all
lands owned by the Federal Goverment
and Indian Reservations located in
such State. No disapproval with re-
spect to a State’s failure to prevent
significant deterioration of air quality
shall invalidate or otherwise affect the
obligations of States, emission sources,
or other persons with respect to all
portions of plans approved or promul-
gated under this part.

(2) Applicability procedures. (i) The re-
quirements of this section apply to the
construction of any new major sta-
tionary source (as defined in paragraph
(b)(1) of this section) or any project at
an existing major stationary source in
an area designated as attainment or
unclassifiable under sections
107(d)(1)(A)(ii) or (iii) of the Act.

(ii) The requirements of paragraphs
(J) through (r) of this section apply to
the construction of any new major sta-
tionary source or the major modifica-
tion of any existing major stationary
source, except as this section otherwise
provides.

(iii) No new major stationary source
or major modification to which the re-
quirements of paragraphs (j) through
(r)(5) of this section apply shall begin
actual construction without a permit
that states that the major stationary
source or major modification will meet
those requirements. The Administrator
has authority to issue any such permit.

(iv) The requirements of the program
will be applied in accordance with the
principles set out in paragraphs
(@)(2)(iv)(a) through (f) of this section.

(a) Except as otherwise provided in
paragraphs (a)(2)(v) and (vi) of this sec-
tion, and consistent with the definition
of major modification contained in
paragraph (b)(2) of this section, a
project is a major modification for a
regulated NSR pollutant if it causes
two types of emissions increases—a sig-
nificant emissions increase (as defined
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in paragraph (b)(40) of this section),
and a significant net emissions in-
crease (as defined in paragraphs (b)(3)
and (b)(23) of this section). The project
is not a major modification if it does
not cause a significant emissions in-
crease. If the project causes a signifi-
cant emissions increase, then the
project is a major modification only if
it also results in a significant net emis-
sions increase.

(b) The procedure for calculating (be-
fore beginning actual construction)
whether a significant emissions in-
crease (i.e., the first step of the proc-
ess) will occur depends upon the type of
emissions units being modified, accord-
ing to paragraphs (a)(2)(iv)(c) through
(f) of this section. The procedure for
calculating (before beginning actual
construction) whether a significant net
emissions increase will occur at the
major stationary source (i.e., the sec-
ond step of the process) is contained in
the definition in paragraph (b)(3) of
this section. Regardless of any such
preconstruction projections, a major
modification results if the project
causes a significant emissions increase

and a significant net emissions in-
crease.
(c) Actual-to-projected-actual applica-

bility test for projects that only involve
existing emissions units. A significant
emissions increase of a regulated NSR
pollutant is projected to occur if the
sum of the difference between the pro-
jected actual emissions (as defined in
paragraph (b)(41) of this section) and
the baseline actual emissions (as de-
fined in paragraphs (b)(48)(i) and (ii) of
this section), for each existing emis-
sions unit, equals or exceeds the sig-
nificant amount for that pollutant (as
defined in paragraph (b)(23) of this sec-
tion).

(d) Actual-to-potential test for projects
that only involve construction of a new
emissions unit(s). A significant emis-
sions increase of a regulated NSR pol-
lutant is projected to occur if the sum
of the difference between the potential
to emit (as defined in paragraph (b)(4)
of this section) from each new emis-
sions unit following completion of the
project and the baseline actual emis-
sions (as defined in paragraph
(b)(48)(iii) of this section) of these units
before the project equals or exceeds the
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significant amount for that pollutant
(as defined in paragraph (b)(23) of this
section).

(e) Emission test for projects that in-
volve Clean Units. For a project that
will be constructed and operated at a
Clean Unit without causing the emis-
sions unit to lose its Clean Unit des-
ignation, no emissions increase is
deemed to occur.

(f) Hybrid test for projects that involve
multiple types of emissions units. A sig-
nificant emissions increase of a regu-
lated NSR pollutant is projected to
occur if the sum of the emissions in-
creases for each emissions unit, using
the method specified in paragraphs
(@)(2)(iv)(c) through (e) of this section
as applicable with respect to each
emissions unit, for each type of emis-
sions unit equals or exceeds the signifi-
cant amount for that pollutant (as de-
fined in paragraph (b)(23) of this sec-
tion). For example, if a project in-
volves both an existing emissions unit
and a Clean Unit, the projected in-
crease is determined by summing the
values determined using the method
specified in paragraph (a)(2)(iv)(c) of
this section for the existing unit and
using the method specified in para-
graph (a)(2)(iv)(e) of this section for the
Clean Unit.

(v) For any major stationary source
for a PAL for a regulated NSR pollut-
ant, the major stationary source shall
comply with the requirements under
paragraph (aa) of this section.

(vi) An owner or operator under-
taking a PCP (as defined in paragraph
(b)(32) of this section) shall comply
with the requirements under paragraph
(z) of this section.

(b) Definitions. For the purposes of
this section:

(1)(i) Major stationary source means:

(a) Any of the following stationary
sources of air pollutants which emits,
or has the potential to emit, 100 tons
per year or more of any regulated NSR
pollutant: Fossil fuel-fired steam elec-
tric plants of more than 250 million
British thermal units per hour heat
input, coal cleaning plants (with ther-
mal dryers), kraft pulp mills, portland
cement plants, primary zinc smelters,
iron and steel mill plants, primary alu-
minum ore reduction plants, primary
copper smelters, municipal inciner-
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ators capable of charging more than 250
tons of refuse per day, hydrofluoric,
sulfuric, and nitric acid plants, petro-
leum refineries, lime plants, phosphate
rock processing plants, coke oven bat-
teries, sulfur recovery plants, carbon
black plants (furnace process), primary
lead smelters, fuel conversion plants,
sintering plants, secondary metal pro-
duction plants, chemical process
plants, fossil fuel boilers (or combina-
tions thereof) totaling more than 250
million British thermal units per hour
heat input, petroleum storage and
transfer units with a total storage ca-
pacity exceeding 300,000 barrels, taco-
nite ore processing plants, glass fiber
processing plants, and charcoal produc-
tion plants;

(b) Notwithstanding the stationary
source size specified in paragraph
(b)(1)(i) of this section, any stationary
source which emits, or has the poten-
tial to emit, 250 tons per year or more
of a regulated NSR pollutant; or

(c) Any physical change that would
occur at a stationary source not other-
wise qualifying under paragraph (b)(1)
of this section, as a major stationary
source, if the changes would constitute
a major stationary source by itself.

(if) A major stationary source that is
major for volatile organic compounds
shall be considered major for ozone.

(iii) The fugitive emissions of a sta-
tionary source shall not be included in
determining for any of the purposes of
this section whether it is a major sta-
tionary source, unless the source be-
longs to one of the following categories
of stationary sources:

(a) Coal cleaning plants (with ther-
mal dryers);

(b) Kraft pulp mills;

(c) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction
plants;

(g) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(i) Hydrofluoric, sulfuric, or nitric
acid plants;

(j) Petroleum refineries;

(k) Lime plants;

(I) Phosphate rock processing plants;

(m) Coke oven batteries;
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(n) Sulfur recovery plants;

(o) Carbon black plants (furnace
process);

(p) Primary lead smelters;

(q) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal
plants;

(t) Chemical process plants;

(u) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(v) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(z) Fossil fuel-fired steam electric
plants of more that 250 million British
thermal units per hour heat input, and

(aa) Any other stationary source cat-
egory which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act.

(2)(i) Major modification means any
physical change in or change in the
method of operation of a major sta-
tionary source that would result in: a
significant emissions increase (as de-
fined in paragraph (b)(40) of this sec-
tion) of a regulated NSR pollutant (as
defined in paragraph (b)(50) of this sec-
tion); and a significant net emissions
increase of that pollutant from the
major stationary source.

(i) Any significant emissions in-
crease (as defined in paragraph (b)(40)
of this section) from any emissions
units or net emissions increase (as de-
fined in paragraph (b)(3) of this sec-
tion) at a major stationary source that
is significant for volatile organic com-
pounds shall be considered significant
for ozone.

(iii) A physical change or change in
the method of operation shall not in-
clude:

(a) Routine maintenance, repair and
replacement;

(b) Use of an alternative fuel or raw
material by reason of an order under
sections 2 (a) and (b) of the Energy
Supply and Environmental Coordina-
tion Act of 1974 (or any superseding
legislation) or by reason of a natural
gas curtailment plant pursuant to the
Federal Power Act;

production
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(c) Use of an alternative fuel by rea-
son of an order or rule under section
125 of the Act;

(d) Use of an alternative fuel at a
steam generating unit to the extent
that the fuel is generated from munic-
ipal solid waste;

(e) Use of an alternative fuel or raw
material by a stationary source which:

(1) The source was capable of accom-
modating before January 6, 1975, unless
such change would be prohibited under
any federally enforceable permit condi-
tion which was established after Janu-
ary 6, 1975 pursuant to 40 CFR 52.21 or
under regulations approved pursuant to
40 CFR subpart | or 40 CFR 51.166; or

(2) The source is approved to use
under any permit issued under 40 CFR
52.21 or under regulations approved
pursuant to 40 CFR 51.166;

(f) An increase in the hours of oper-
ation or in the production rate, unless
such change would be prohibited under
any federally enforceable permit condi-
tion which was established after Janu-
ary 6, 1975, pursuant to 40 CFR 52.21 or
under regulations approved pursuant to
40 CFR subpart I or 40 CFR 51.166.

(g) Any change in ownership at a sta-
tionary source.

(h) The addition, replacement, or use
of a PCP, as defined in paragraph
(b)(32) of this section, at an existing
emissions unit meeting the require-
ments of paragraph (z) of this section.
A  replacement control technology
must provide more effective emission
control than that of the replaced con-
trol technology to qualify for this ex-
clusion.

(1) When the Administrator has rea-
son to believe that the pollution con-
trol project would result in a signifi-
cant net increase in representative ac-
tual annual emissions of any criteria
pollutant over levels used for that
source in the most recent air quality
impact analysis in the area conducted
for the purpose of title I, if any, and

(2) The Administrator determines
that the increase will cause or con-
tribute to a violation of any national
ambient air quality standard or PSD
increment, or visibility limitation.

(i) The installation, operation, ces-
sation, or removal of a temporary
clean coal technology demonstration



Environmental Protection Agency

project, provided that the project com-
plies with:

(1) The State implementation plan
for the State in which the project is lo-
cated, and

(2) Other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during the
project and after it is terminated.

(j) The installation or operation of a
permanent clean coal technology dem-
onstration project that constitutes
repowering, provided that the project
does not result in an increase in the po-
tential to emit of any regulated pollut-
ant emitted by the unit. This exemp-
tion shall apply on a pollutant-by-pol-
lutant basis.

(k) The reactivation of a very clean
coal-fired electric utility steam gener-
ating unit.

(iv) This definition shall not apply
with respect to a particular regulated
NSR pollutant when the major sta-
tionary source is complying with the
requirements under paragraph (aa) of
this section for a PAL for that pollut-
ant. Instead, the definition at para-
graph (aa)(2)(viii) of this section shall
apply.

(3)(i) Net emissions increase means,
with respect to any regulated NSR pol-
lutant emitted by a major stationary
source, the amount by which the sum
of the following exceeds zero:

(a) The increase in emissions from a
particular physical change or change in
the method of operation at a sta-
tionary source as calculated pursuant
to paragraph (a)(2)(iv) of this section;
and

(b) Any other increases and decreases
in actual emissions at the major sta-
tionary source that are contempora-
neous with the particular change and
are otherwise creditable. Baseline ac-
tual emissions for calculating in-
creases and decreases under this para-
graph (b)(3)(i)(b) shall be determined as
provided in paragraph (b)(48) of this
section, except that paragraphs
(b)(48)(i)(c) and (b)(48)(ii)(d) of this sec-
tion shall not apply.

(ii) An increase or decrease in actual
emissions is contemporaneous with the
increase from the particular change
only if it occurs between:
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(a) The date five years before con-
struction on the particular change
commences; and

(b) The date that the increase from
the particular change occurs.

(iii) An increase or decrease in actual
emissions is creditable only if:

(a) The Administrator or other re-
viewing authority has not relied on it
in issuing a permit for the source under
this section, which permit is in effect
when the increase in actual emissions
from the particular change occurs; and

(b) The increase or decrease in emis-
sions did not occur at a Clean Unit ex-
cept as provided in paragraphs (x)(8)
and (y)(10) of this section.

(iv) An increase or decrease in actual
emissions of sulfur dioxide, particulate
matter, or nitrogen oxides that occurs
before the applicable minor source
baseline date is creditable only if it is
required to be considered in calcu-
lating the amount of maximum allow-
able increases remaining available.

(v) An increase in actual emissions is
creditable only to the extent that the
new level of actual emissions exceeds
the old level.

(vi) A decrease in actual emissions is
creditable only to the extent that:

(a) The old level of actual emissions
or the old level of allowable emissions,
whichever is lower, exceeds the new
level of actual emissions;

(b) It is enforceable as a practical
matter at and after the time that ac-
tual construction on the particular
change begins.

(c) It has approximately the same
qualitative significance for public
health and welfare as that attributed
to the increase from the particular
change; and

(d) The decrease in actual emissions
did not result from the installation of
add-on control technology or applica-
tion of pollution prevention practices
that were relied on in designating an
emissions unit as a Clean Unit under
paragraph (y) of this section or under
regulations approved pursuant to
§51.165(d) or to §51.166(u) of this chap-
ter. That is, once an emissions unit has
been designated as a Clean Unit, the
owner or operator cannot later use the
emissions reduction from the air pollu-
tion control measures that the designa-
tion is based on in calculating the net



§52.21

emissions increase for another emis-
sions unit (i.e., must not use that re-
duction in a ‘“‘netting analysis’ for an-
other emissions unit). However, any
new emission reductions that were not
relied upon in a PCP excluded pursuant
to paragraph (z) of this section or for a
Clean Unit designation are creditable
to the extent they meet the require-
ments in paragraph (z)(6)(iv) of this
section for the PCP and paragraphs
(X)(8) or (y)(10) of this section for a
Clean Unit.

(vii) [Reserved]

(viii) An increase that results from a
physical change at a source occurs
when the emissions unit on which con-
struction occurred becomes oper-
ational and begins to emit a particular
pollutant. Any replacement unit that
requires shakedown becomes oper-
ational only after a reasonable shake-
down period, not to exceed 180 days.

(ix) Paragraph (b)(21)(ii) of this sec-
tion shall not apply for determining
creditable increases and decreases.

(4) Potential to emit means the max-
imum capacity of a stationary source
to emit a pollutant under its physical
and operational design. Any physical
or operational limitation on the capac-
ity of the source to emit a pollutant,
including air pollution control equip-
ment and restrictions on hours of oper-
ation or on the type or amount of ma-
terial combusted, stored, or processed,
shall be treated as part of its design if
the limitation or the effect it would
have on emissions is federally enforce-
able. Secondary emissions do not count
in determining the potential to emit of
a stationary source.

(5) Stationary source means any build-
ing, structure, facility, or installation
which emits or may emit a regulated
NSR pollutant.

(6) Building, structure, facility, or in-
stallation means all of the pollutant-
emitting activities which belong to the
same industrial grouping, are located
on one or more contiguous or adjacent
properties, and are under the control of
the same person (or persons under com-
mon control) except the activities of
any vessel. Pollutant-emitting activi-
ties shall be considered as part of the
same industrial grouping if they belong
to the same ““Major Group’ (i.e., which
have the same first two digit code) as
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described in the Standard Industrial
Classification Manual, 1972, as amended
by the 1977 Supplement (U. S. Govern-
ment Printing Office stock numbers
4101-0066 and 003-005-00176-0, respec-
tively).

(7) Emissions unit means any part of a
stationary source that emits or would
have the potential to emit any regu-
lated NSR pollutant and includes an
electric utility steam generating unit
as defined in paragraph (b)(31) of this
section. For purposes of this section,
there are two types of emissions units
as described in paragraphs (b)(7)(i) and
(i) of this section.

(i) A new emissions unit is any emis-
sions unit that is (or will be) newly
constructed and that has existed for
less than 2 years from the date such
emissions unit first operated.

(if) An existing emissions unit is any
emissions unit that does not meet the
requirements in paragraph (b)(7)(i) of
this section.

(8) Construction means any physical
change or change in the method of op-
eration (including fabrication, erec-
tion, installation, demolition, or modi-
fication of an emissions unit) that
would result in a change in emissions.

(9) Commence as applied to construc-
tion of a major stationary source or
major modification means that the
owner or operator has all necessary
preconstruction approvals or permits
and either has:

(i) Begun, or caused to begin, a con-
tinuous program of actual on-site con-
struction of the source, to be com-
pleted within a reasonable time; or

(ii) Entered into binding agreements
or contractual obligations, which can-
not be cancelled or modified without
substantial loss to the owner or oper-
ator, to undertake a program of actual
construction of the source to be com-
pleted within a reasonable time.

(10) Necessary preconstruction approv-
als or permits means those permits or
approvals required under Federal air
quality control laws and regulations
and those air quality control laws and
regulations which are part of the appli-
cable State Implementation Plan.

(11) Begin actual construction means,
in general, initiation of physical on-
site construction activities on an emis-
sions unit which are of a permanent
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nature. Such activities include, but are
not limited to, installation of building
supports and foundations, laying un-
derground pipework and construction
of permanent storage structures. With
respect to a change in method of oper-
ations, this term refers to those on-site
activites other than preparatory ac-
tivities which mark the initiation of
the change.

(12) Best available control technology
means an emissions limitation (includ-
ing a visible emission standard) based
on the maximum degree of reduction
for each pollutant subject to regulation
under Act which would be emitted from
any proposed major stationary source
or major modification which the Ad-
ministrator, on a case-by-case basis,
taking into account energy, environ-
mental, and economic impacts and
other costs, determines is achievable
for such source or modification
through application of production proc-
esses or available methods, systems,
and techniques, including fuel cleaning
or treatment or innovative fuel com-
bustion techniques for control of such
pollutant. In no event shall application
of best available control technology re-
sult in emissions of any pollutant
which would exceed the emissions al-
lowed by any applicable standard under
40 CFR parts 60 and 61. If the Adminis-
trator determines that technological or
economic limitations on the applica-
tion of measurement methodology to a
particular emissions unit would make
the imposition of an emissions stand-
ard infeasible, a design, equipment,
work practice, operational standard, or
combination thereof, may be pre-
scribed instead to satisfy the require-
ment for the application of best avail-
able control technology. Such standard
shall, to the degree possible, set forth
the emissions reduction achievable by
implementation of such design, equip-
ment, work practice or operation, and
shall provide for compliance by means
which achieve equivalent results.

(13)(i) Baseline concentration means
that ambient concentration level that
exists in the baseline area at the time
of the applicable minor source baseline
date. A baseline concentration is deter-
mined for each pollutant for which a
minor source baseline date is estab-
lished and shall include:
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(a) The actual emissions, as defined
in paragraph (b)(21) of this section, rep-
resentative of sources in existence on
the applicable minor source baseline
date, except as provided in paragraph
(b)(13)(ii) of this section; and

(b) The allowable emissions of major
stationary sources that commenced
construction before the major source
baseline date, but were not in oper-
ation by the applicable minor source
baseline date.

(ii) The following will not be included
in the baseline concentration and will
affect the applicable maximum allow-
able increase(s):

(a) Actual emissions, as defined in
paragraph (b)(21) of this section, from
any major stationary source on which
construction commenced after the
major source baseline date; and

(b) Actual emissions increases and
decreases, as defined in paragraph
(b)(21) of this section, at any sta-

tionary source occurring after the
minor source baseline date.

(14)(1) Major source baseline date
means:

(@) In the case of particulate matter
and sulfur dioxide, January 6, 1975, and

(b) In the case of nitrogen dioxide,
February 8, 1988.

(ii) “*“Minor source baseline date”
means the earliest date after the trig-
ger date on which a major stationary
source or a major modification subject
to 40 CFR 52.21 or to regulations ap-
proved pursuant to 40 CFR 51.166 sub-
mits a complete application under the
relevant regulations. The trigger date
is:

(@) In the case of particulate matter
and sulfur dioxide, August 7, 1977, and

(b) In the case of nitrogen dioxide,
February 8, 1988.

(iii) The baseline date is established
for each pollutant for which incre-
ments or other equivalent measures
have been established if:

(a) The area in which the proposed
source or modification would construct
is designated as attainment or
unclassifiable under section 107(d)(i)
(D) or (E) of the Act for the pollutant
on the date of its complete application
under 40 CFR 52.21; and

(b) In the case of a major stationary
source, the pollutant would be emitted
in significant amounts, or, in the case
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of a major modification, there would be
a significant net emissions increase of
the pollutant.

(iv) Any minor source baseline date
established originally for the TSP in-
crements shall remain in effect and
shall apply for purposes of determining
the amount of available PM-10 incre-
ments, except that the Administrator
shall rescind a minor source baseline
date where it can be shown, to the sat-
isfaction of the Administrator, that
the emissions increase from the major
stationary source, or net emissions in-
crease from the major modification, re-
sponsible for triggering that date did
not result in a significant amount of
PM-10 emissions.

(15)(i) Baseline area means any intra-
state area (and every part thereof) des-
ignated as attainment or unclassifiable
under section 107(d)(1) (D) or (E) of the
Act in which the major source or major
modification establishing the minor
source baseline date would construct or
would have an air quality impact equal
to or greater than 1 pg/m3 (annual aver-
age) of the pollutant for which the
minor source baseline date is estab-
lished.

(i) Area redesignations under section
107(d)(1) (D) or (E) of the Act cannot
intersect or be smaller than the area of
impact of any major stationary source
or major modification which:

(a) Establishes a minor source base-
line date; or

(b) Is subject to 40 CFR 52.21 and
would be constructed in the same state
as the state proposing the redesigna-
tion.

(iii) Any baseline area established
originally for the TSP increments shall
remain in effect and shall apply for
purposes of determining the amount of
available PM-10 increments, except
that such baseline area shall not re-
main in effect if the Administrator re-
scinds the corresponding minor source
baseline date in accordance with para-
graph (b)(14)(iv) of this section.

(16) Allowable emissions means the
emissions rate of a stationary source
calculated using the maximum rated
capacity of the source (unless the
source is subject to federally enforce-
able limits which restrict the operating
rate, or hours of operation, or both)
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and the most stringent of the fol-
lowing:

(i) The applicable standards as set
forth in 40 CFR parts 60 and 61;

(ii) The applicable State Implementa-
tion Plan emissions limitation, includ-
ing those with a future compliance
date; or

(iii) The emissions rate specified as a
federally enforceable permit condition,
including those with a future compli-
ance date.

(17) Federally enforceable means all
limitations and conditions which are
enforceable by the Administrator, in-
cluding those requirements developed
pursuant to 40 CFR parts 60 and 61, re-
quirements within any applicable State
implementation plan, any permit re-
quirements established pursuant to 40
CFR 52.21 or under regulations ap-
proved pursuant to 40 CFR part 51, sub-
part 1, including operating permits
issued under an EPA-approved program
that is incorporated into the State im-
plementation plan and expressly re-
quires adherence to any permit issued
under such program.

(18) Secondary emissions means emis-
sions which would occur as a result of
the construction or operation of a

major stationary source or major
modification, but do not come from the
major stationary source or major

modification itself. Secondary emis-
sions include emissions from any off-
site support facility which would not
be constructed or increase its emis-
sions except as a result of the construc-
tion or operation of the major sta-
tionary source or major modification.
Secondary emissions do not include
any emissions which come directly
from a mobile source, such as emis-
sions from the tailpipe of a motor vehi-
cle, from a train, or from a vessel.

(i) Emissions from ships or trains
coming to or from the new or modified
stationary source; and

(ii) Emissions from any offsite sup-
port facility which would not otherwise
be constructed or increase its emis-
sions as a result of the construction or
operation of the major stationary
source or major modification.

(19) Innovative control technology
means any system of air pollution con-
trol that has not been adequately dem-
onstrated in practice, but would have a
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substantial likelihood of achieving
greater continuous emissions reduction
than any control system in current
practice or of achieving at least com-
parable reductions at lower cost in
terms of energy, economics, or nonair
quality environmental impacts.

(20) Fugitive emissions means those
emissions which could not reasonably
pass through a stack, chimney, vent, or
other functionally equivalent opening.

(21)(i) Actual emissions means the ac-
tual rate of emissions of a regulated
NSR pollutant from an emissions unit,
as determined in accordance with para-
graphs (b)(21)(ii) through (iv) of this
section, except that this definition
shall not apply for calculating whether
a significant emissions increase has oc-
curred, or for establishing a PAL under
paragraph (aa) of this section. Instead,
paragraphs (b)(41) and (b)(48) of this
section shall apply for those purposes.

(ii) In general, actual emissions as of
a particular date shall equal the aver-
age rate, in tons per year, at which the
unit actually emitted the pollutant
during a consecutive 24-month period
which precedes the particular date and
which is representative of normal
source operation. The Administrator
shall allow the use of a different time
period upon a determination that it is
more representative of normal source
operation. Actual emissions shall be
calculated using the unit’s actual oper-
ating hours, production rates, and
types of materials processed, stored, or
combusted during the selected time pe-
riod.

(iii) The Administrator may presume
that source-specific allowable emis-
sions for the unit are equivalent to the
actual emissions of the unit.

(iv) For any emissions unit that has
not begun normal operations on the
particular date, actual emissions shall
equal the potential to emit of the unit
on that date.

(22) Complete means, in reference to
an application for a permit, that the
application contains all of the informa-
tion necessary for processing the appli-
cation.

(23) (i) Significant means, in reference
to a net emissions increase or the po-
tential of a source to emit any of the
following pollutants, a rate of emis-
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sions that would equal or exceed any of
the following rates:

Pollutant and Emissions Rate

Carbon monoxide: 100 tons per year (tpy)

Nitrogen oxides: 40 tpy

Sulfur dioxide: 40 tpy

Particulate matter:

25 tpy of particulate matter emissions;
15 tpy of PM,, emissions

Ozone: 40 tpy of volatile organic compounds

Lead: 0.6 tpy

Fluorides: 3 tpy

Sulfuric acid mist: 7 tpy

Hydrogen sulfide (H, S): 10 tpy

Total reduced sulfur (including H, S): 10 tpy

Reduced sulfur compounds (including H> S):
10 tpy

Municipal waste combustor organics (meas-
ured as total tetra- through octa-
chlorinated dibenzo-p-dioxins and
dibenzofurans): 3.2 x 10-¢ megagrams per
year (3.5 x 10-6 tons per year). Municipal
waste combustor metals (measured as par-
ticulate matter): 14 megagrams per year
(15 tons per year)

Municipal waste combustor acid gases
(measured as sulfur dioxide and hydrogen
chloride): 36 megagrams per year (40 tons
per year)

Municipal solid waste landfills emissions
(measured as nonmethane organic com-
pounds): 45 megagrams per year (50 tons
per year)

(ii) Significant means, in reference to
a net emissions increase or the poten-
tial of a source to emit a regulated
NSR pollutant that paragraph (b)(23)(i)
of this section, does not list, any emis-
sions rate.

(iii) Notwithstanding paragraph
(b)(23)(i) of this section, significant
means any emissions rate or any net
emissions increase associated with a
major stationary source or major
modification, which would construct
within 10 kilometers of a Class | area,
and have an impact on such area equal
to or greater than 1 ug/ms, (24-hour av-
erage).

(24) Federal Land Manager means,
with respect to any lands in the United
States, the Secretary of the depart-
ment with authority over such lands.

(25) High terrain means any area hav-
ing an elevation 900 feet or more above
the base of the stack of a source.

(26) Low terrain means any area other
than high terrain.
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(27) Indian Reservation means any fed-
erally recognized reservation estab-
lished by Treaty, Agreement, executive
order, or act of Congress.

(28) Indian Governing Body means the
governing body of any tribe, band, or
group of Indians subject to the jurisdic-
tion of the United States and recog-
nized by the United States as pos-
sessing power of self government.

(29) Adverse impact on visibility means
visibility impairment which interferes
with the management, protection,
preservation or enjoyment of the visi-
tor’s visual experience of the Federal
Class | area. This determination must
be made on a case-by-case basis taking
into account the geographic extent, in-
tensity, duration, frequency and time
of visibility impairment, and how these
factors correlate with (1) times of vis-
itor use of the Federal Class | area, and
(2) the frequency and timing of natural
conditions that reduce visibility.

(30) Volatile organic compounds (VOC)
is as defined in §51.100(s) of this chap-
ter.

(31) Electric utility steam generating
unit means any steam electric gener-
ating unit that is constructed for the
purpose of supplying more than one-
third of its potential electric output
capacity and more than 25 MW elec-
trical output to any utility power dis-
tribution system for sale. Any steam
supplied to a steam distribution sys-
tem for the purpose of providing steam
to a steam-electric generator that
would produce electrical energy for
sale is also considered in determining
the electrical energy output capacity
of the affected facility.

(32) Pollution control project (PCP)
means any activity, set of work prac-
tices or project (including pollution
prevention as defined under paragraph
(b)(39) of this section) undertaken at an
existing emissions unit that reduces
emissions of air pollutants from such
unit. Such qualifying activities or
projects can include the replacement
or upgrade of an existing emissions
control technology with a more effec-
tive unit. Other changes that may
occur at the source are not considered
part of the PCP if they are not nec-
essary to reduce emissions through the
PCP. Projects listed in paragraphs
(b)(32)(i) through (vi) of this section are
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presumed to be environmentally bene-
ficial pursuant to paragraph (z)(2)(i) of
this section. Projects not listed in
these paragraphs may qualify for a
case-specific PCP exclusion pursuant
to the requirements of paragraphs (z)(2)
and (z)(5) of this section.

(i) Conventional or advanced flue gas
desulfurization or sorbent injection for
control of SO..

(i) Electrostatic precipitators,
baghouses, high efficiency multiclones,
or scrubbers for control of particulate
matter or other pollutants.

(iii) Flue gas recirculation, low-NOx
burners or combustors, selective non-
catalytic reduction, selective catalytic
reduction, low emission combustion
(for IC engines), and oxidation/absorp-
tion catalyst for control of NOx.

(iv) Regenerative thermal oxidizers,
catalytic oxidizers, condensers, ther-
mal incinerators, hydrocarbon combus-
tion flares, biofiltration, absorbers and
adsorbers, and floating roofs for stor-
age vessels for control of volatile or-
ganic compounds or hazardous air pol-
lutants. For the purpose of this sec-
tion, ‘““hydrocarbon combustion flare”
means either a flare used to comply
with an applicable NSPS or MACT
standard (including uses of flares dur-
ing startup, shutdown, or malfunction
permitted under such a standard), or a
flare that serves to control emissions
of waste streams comprised predomi-
nately of hydrocarbons and containing
no more than 230 mg/dscm hydrogen
sulfide.

(v) Activities or projects undertaken
to accommodate switching (or par-
tially switching) to an inherently less
polluting fuel, to be limited to the fol-
lowing fuel switches:

(a) Switching from a heavier grade of
fuel oil to a lighter fuel oil, or any
grade of oil to 0.05 percent sulfur diesel
(i.e., from a higher sulfur content #2
fuel or from #6 fuel, to CA 0.05 percent
sulfur #2 diesel);

(b) Switching from coal, oil, or any
solid fuel to natural gas, propane, or
gasified coal;

(c) Switching from coal to wood, ex-
cluding construction or demolition
waste, chemical or pesticide treated
wood, and other forms of ‘“‘unclean”
wood;
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(d) Switching from coal to #2 fuel oil
(0.5 percent maximum sulfur content);
and

(e) Switching from high sulfur coal to
low sulfur coal (maximum 1.2 percent
sulfur content).

(vi) Activities or projects undertaken
to accommodate switching from the
use of one ozone depleting substance
(ODS) to the use of a substance with a
lower or zero ozone depletion potential
(ODP,) including changes to equipment
needed to accommodate the activity or
project, that meet the requirements of
paragraphs (b)(32)(vi)(a) and (b) of this
section.

(a) The productive capacity of the
equipment is not increased as a result
of the activity or project.

(b) The projected usage of the new
substance is lower, on an ODP-weight-
ed basis, than the baseline usage of the
replaced ODS. To make this determina-
tion, follow the procedure in para-
graphs (b)(32)(vi)(b)(1) through (4) of
this section.

(1) Determine the ODP of the sub-
stances by consulting 40 CFR part 82,
subpart A, appendices A and B.

(2) Calculate the replaced ODP-
weighted amount by multiplying the
baseline actual usage (using the
annualized average of any 24 consecu-
tive months of usage within the past 10
years) by the ODP of the replaced ODS.

(3) Calculate the projected ODP-
weighted amount by multiplying the
projected actual usage of the new sub-
stance by its ODP.

(4) If the value calculated in para-
graph (b)(32)(vi)(b)(2) of this section is
more than the value calculated in para-
graph (b)(32)(vi)(b)(3) of this section,
then the projected use of the new sub-
stance is lower, on an ODP-weighted
basis, than the baseline usage of the re-
placed ODS.

(33) [Reserved]

(34) Clean coal technology means any
technology, including technologies ap-
plied at the precombustion, combus-
tion, or post combustion stage, at a
new or existing facility which will
achieve significant reductions in air
emissions of sulfur dioxide or oxides of
nitrogen associated with the utiliza-
tion of coal in the generation of elec-
tricity, or process steam which was not
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in widespread use as of November 15,
1990.

(35) Clean coal technology demonstra-
tion project means a project using funds
appropriated under the heading ‘‘De-
partment of Energy-Clean Coal Tech-
nology”’, up to a total amount of
$2,500,000,000 for commercial dem-
onstration of clean coal technology, or
similar projects funded through appro-
priations for the Environmental Pro-
tection Agency. The Federal contribu-
tion for a qualifying project shall be at
least 20 percent of the total cost of the
demonstration project.

(36) Temporary clean coal technology
demonstration project means a clean
coal technology demonstration project
that is operated for a period of 5 years
or less, and which complies with the
State implementation plans for the
State in which the project is located
and other requirements necessary to
attain and maintain the national ambi-
ent air quality standards during the
project and after it is terminated.

(37) (i) Repowering means replace-
ment of an existing coal-fired boiler
with one of the following clean coal
technologies: atmospheric or pressur-
ized fluidized bed combustion, inte-
grated gasification combined cycle,
magnetohydrodynamics, direct and in-
direct coal-fired turbines, integrated
gasification fuel cells, or as determined
by the Administrator, in consultation
with the Secretary of Energy, a deriva-
tive of one or more of these tech-
nologies, and any other technology ca-
pable of controlling multiple combus-
tion emissions simultaneously with im-
proved boiler or generation efficiency
and with significantly greater waste
reduction relative to the performance
of technology in widespread commer-
cial use as of November 15, 1990.

(ii) Repowering shall also include any
oil and/or gas-fired unit which has been
awarded clean coal technology dem-
onstration funding as of January 1,
1991, by the Department of Energy.

(iii) The Administrator shall give ex-
pedited consideration to permit appli-
cations for any source that satisfies
the requirements of this subsection and
is granted an extension under section
409 of the Clean Air Act.

(38) Reactivation of a very clean coal-
fired electric utility steam generating unit
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means any physical change or change
in the method of operation associated
with the commencement of commercial
operations by a coal-fired utility unit
after a period of discontinued operation
where the unit:

(i) Has not been in operation for the
two-year period prior to the enactment
of the Clean Air Act Amendments of
1990, and the emissions from such unit
continue to be carried in the permit-
ting authority’s emissions inventory at
the time of enactment;

(ii) Was equipped prior to shut-down
with a continuous system of emissions
control that achieves a removal effi-
ciency for sulfur dioxide of no less than
85 percent and a removal efficiency for
particulates of no less than 98 percent;

(iii) Is equipped with low-NOy burners
prior to the time of commencement of
operations following reactivation; and

(iv) Is otherwise in compliance with
the requirements of the Clean Air Act.

(39) Pollution prevention means any
activity that through process changes,
product reformulation or redesign, or
substitution of less polluting raw ma-
terials, eliminates or reduces the re-
lease of air pollutants (including fugi-
tive emissions) and other pollutants to
the environment prior to recycling,
treatment, or disposal; it does not
mean recycling (other than certain
“in-process recycling” practices), en-
ergy recovery, treatment, or disposal.

(40) Significant emissions increase
means, for a regulated NSR pollutant,
an increase in emissions that is signifi-
cant (as defined in paragraph (b)(23) of
this section) for that pollutant.

(41)(i) Projected actual emissions means
the maximum annual rate, in tons per
year, at which an existing emissions
unit is projected to emit a regulated
NSR pollutant in any one of the 5 years
(12-month period) following the date
the unit resumes regular operation
after the project, or in any one of the
10 years following that date, if the
project involves increasing the emis-
sions unit’s design capacity or its po-
tential to emit that regulated NSR pol-
lutant and full utilization of the unit
would result in a significant emissions
increase or a significant net emissions
increase at the major stationary
source.
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(ii) In determining the projected ac-
tual emissions under  paragraph
(b)(41)(i) of this section (before begin-
ning actual construction), the owner or
operator of the major stationary
source:

(a) Shall consider all relevant infor-
mation, including but not limited to,
historical operational data, the com-
pany’s own representations, the com-
pany’s expected business activity and
the company’s highest projections of
business activity, the company’s filings
with the State or Federal regulatory
authorities, and compliance plans
under the approved State Implementa-
tion Plan; and

(b) Shall include fugitive emissions
to the extent quantifiable and emis-
sions associated with startups, shut-
downs, and malfunctions; and

(c) Shall exclude, in calculating any
increase in emissions that results from
he particular project, that portion of
the unit’s emissions following the
project that an existing unit could
have accommodated during the con-
secutive 24-month period used to estab-
lish the baseline actual emissions
under paragraph (b)(48) of this section
and that are also unrelated to the par-
ticular project, including any increased
utilization due to product demand
growth; or

(d) In lieu of using the method set
out in paragraphs (a)(41)(ii)(a) through
(c) of this section, may elect to use the
emissions unit’s potential to emit, in
tons per year, as defined under para-
graph (b)(4) of this section.

(42) Clean Unit means any emissions
unit that has been issued a major NSR
permit that requires compliance with
BACT or LAER, is complying with
such BACT/LAER requirements, and
qualifies as a Clean Unit pursuant to
paragraph (x) of this section; or any
emissions unit that has been des-
ignated by the Administrator as a
Clean Unit, based on the criteria in
paragraphs (y)(3)(i) through (iv) of this
section; or any emissions unit that has
been issued a major NSR permit that
requires compliance with BACT or
LAER, is complying with such BACT/
LAER requirements, and qualifies as a
Clean Unit pursuant to regulations ap-
proved into the State Implementation
Plan in accordance with §51.165(c) or
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§51.166(u) of this chapter; or any emis-
sions unit that has been designated by
the reviewing authority as a Clean
Unit in accordance with regulations
approved into the plan to carry out
§51.165(d) or §51.166(u) of this chapter.
(43) Prevention of Significant Deteriora-
tion (PSD) program means the EPA-im-

plemented major source
preconstruction permit programs under
this section or a major source

preconstruction permit program that
has been approved by the Adminis-
trator and incorporated into the State
Implementation Plan pursuant to
§51.166 of this chapter to implement
the requirements of that section. Any
permit issued under such a program is
a major NSR permit.

(44) Continuous emissions monitoring
system (CEMS) means all of the equip-
ment that may be required to meet the
data acquisition and availability re-
quirements of this section, to sample,
condition (if applicable), analyze, and
provide a record of emissions on a con-
tinuous basis.

(45) Predictive emissions monitoring sys-
tem (PEMS) means all of the equipment
necessary to monitor process and con-
trol device operational parameters (for
example, control device secondary
voltages and electric currents) and
other information (for example, gas
flow rate, O, or CO, concentrations),
and calculate and record the mass
emissions rate (for example, Ib/hr) on a
continuous basis.

(46) Continuous parameter monitoring
system (CPMS) means all of the equip-
ment necessary to meet the data acqui-
sition and availability requirements of
this section, to monitor process and
control device operational parameters
(for example, control device secondary
voltages and electric currents) and
other information (for example, gas
flow rate, O, or CO, concentrations),
and to record average operational pa-
rameter value(s) on a continuous basis.

(47) Continuous emissions rate moni-
toring system (CERMS) means the total
equipment required for the determina-
tion and recording of the pollutant
mass emissions rate (in terms of mass
per unit of time).

(48) Baseline actual emissions means
the rate of emissions, in tons per year,
of a regulated NSR pollutant, as deter-
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mined in accordance with paragraphs
(b)(48)(1) through (iv) of this section.

(i) For any existing electric utility
steam generating unit, baseline actual
emissions means the average rate, in
tons per year, at which the unit actu-
ally emitted the pollutant during any
consecutive 24-month period selected
by the owner or operator within the 5-
year period immediately preceding
when the owner or operator begins ac-
tual construction of the project. The
Administrator shall allow the use of a
different time period upon a deter-
mination that it is more representative
of normal source operation.

(a) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(b) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above any emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(c) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
the emissions units being changed. A
different consecutive 24-month period
can be used For each regulated NSR
pollutant.

(d) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
emissions, in tons per year, and for ad-
justing this amount if required by
paragraph (b)(48)(i)(b) of this section.

(i) For an existing emissions unit
(other than an electric utility steam
generating unit), baseline actual emis-
sions means the average rate, in tons
per year, at which the emissions unit
actually emitted the pollutant during
any consecutive 24-month period se-
lected by the owner or operator within
the 10-year period immediately pre-
ceding either the date the owner or op-
erator begins actual construction of
the project, or the date a complete per-
mit application is received by the Ad-
ministrator for a permit required under
this section or by the reviewing au-
thority for a permit required by a plan,
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whichever is earlier, except that the 10-
year period shall not include any pe-
riod earlier than November 15, 1990.

(a) The average rate shall include fu-
gitive emissions to the extent quantifi-
able, and emissions associated with
startups, shutdowns, and malfunctions.

(b) The average rate shall be adjusted
downward to exclude any non-compli-
ant emissions that occurred while the
source was operating above an emis-
sion limitation that was legally en-
forceable during the consecutive 24-
month period.

(c) The average rate shall be adjusted
downward to exclude any emissions
that would have exceeded an emission
limitation with which the major sta-
tionary source must currently comply,
had such major stationary source been
required to comply with such limita-
tions during the consecutive 24-month
period. However, if an emission limita-
tion is part of a maximum achievable
control technology standard that the
Administrator proposed or promul-
gated under part 63 of this chapter, the
baseline actual emissions need only be
adjusted if the State has taken credit
for such emissions reductions in an at-
tainment demonstration or mainte-
nance plan consistent with the require-
ments of §51.165(a)(3)(ii)(G) of this
chapter.

(d) For a regulated NSR pollutant,
when a project involves multiple emis-
sions units, only one consecutive 24-
month period must be used to deter-
mine the baseline actual emissions for
all the emissions units being changed.
A different consecutive 24-month pe-
riod can be used For each regulated
NSR pollutant.

(e) The average rate shall not be
based on any consecutive 24-month pe-
riod for which there is inadequate in-
formation for determining annual
emissions, in tons per year, and for ad-
justing this amount if required by
paragraphs (b)(48)(ii)(b) and (c) of this
section.

(iii) For a new emissions unit, the
baseline actual emissions for purposes
of determining the emissions increase
that will result from the initial con-
struction and operation of such unit
shall equal zero; and thereafter, for all
other purposes, shall equal the unit’s
potential to emit.
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(iv) For a PAL for a stationary
source, the baseline actual emissions
shall be calculated for existing electric
utility steam generating units in ac-
cordance with the procedures con-
tained in paragraph (b)(48)(i) of this
section, for other existing emissions
units in accordance with the proce-
dures contained in paragraph (b)(48)(ii)
of this section, and for a new emissions
unit in accordance with the procedures
contained in paragraph (b)(48)(iii) of
this section.

(49) [Reserved]

(50) Regulated NSR pollutant, for pur-
poses of this section, means the fol-
lowing:

(i) Any pollutant for which a na-
tional ambient air quality standard has
been promulgated and any constituents
or precursors for such pollutants iden-
tified by the Administrator (e.g., vola-
tile organic compounds are precursors
for ozone);

(ii) Any pollutant that is subject to
any standard promulgated under sec-
tion 111 of the Act;

(iii) Any Class | or Il substance sub-
ject to a standard promulgated under
or established by title VI of the Act; or

(iv) Any pollutant that otherwise is
subject to regulation under the Act; ex-
cept that any or all hazardous air pol-
lutants either listed in section 112 of
the Act or added to the list pursuant to
section 112(b)(2) of the Act, which have
not been delisted pursuant to section
112(b)(3) of the Act, are not regulated
NSR pollutants unless the listed haz-
ardous air pollutant is also regulated
as a constituent or precursor of a gen-
eral pollutant listed under section 108
of the Act.

(51) Reviewing authority means the
State air pollution control agency,
local agency, other State agency, In-
dian tribe, or other agency authorized
by the Administrator to carry out a
permit program under §51.165 and
§51.166 of this chapter, or the Adminis-
trator in the case of EPA-implemented
permit programs under this section.

(52) Project means a physical change
in, or change in the method of oper-
ation of, an existing major stationary
source.

(53) Lowest achievable emission rate
(LAER) is as defined in
§51.165(a)(1)(xiii) of this chapter.
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(54) Reasonably available control tech-
nology (RACT) is as defined in §51.100(0)
of this chapter.

(c) Ambient air increments. In areas
designated as Class I, Il or IIl, in-
creases in pollutant concentration over

the baseline concentration shall be
limited to the following:
Maximum
allowable in-
crease
Pollutant (micrograms
per cubic
meter)
Class |
Particulate matter:
PM-10, annual arithmetic mean ... 4
PM-10, 24-hr maximum 8
Sulfur dioxide:
Annual arithmetic mean . 2
24-hr maximum ... 5
3-hr maximum 25
Nitrogen dioxide:
Annual arithmetic mean ............ccccoceeenee 25
Class Il
Particulate matter:
PM-10, annual arithmetic mean ... 17
PM-10, 24-hr maximum 30
Sulfur dioxide:
Annual arithmetic mean . 20
24-hr maximum ... 91
3-hr maximum 512
Nitrogen dioxide:
Annual arithmetic mean ............ccccocevnee 25
Class Il
Particulate matter
PM-10, annual arithmetic mean 34
PM-10, 24-hr maximum 60
Sulfur dioxide:
Annual arithmetic mean . 40
24-hr maximum ... 182
3-hr maximum 700
Nitrogen dioxide:
Annual arithmetic mean ...........cccccoceeennene 50

For any period other than an annual
period, the applicable maximum allow-
able increase may be exceeded during
one such period per year at any one lo-
cation.

(d) Ambient air ceilings. No concentra-
tion of a pollutant shall exceed:

(1) The concentration permitted
under the national secondary ambient
air quality standard, or

(2) The concentration permitted
under the national primary ambient
air quality standard, whichever con-
centration is lowest for the pollutant
for a period of exposure.

(e) Restrictions on area classifications.
(1) AIll of the following areas which
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were in existence on August 7, 1977,
shall be Class | areas and may not be
redesignated:

(i) International parks,

(ii) National wilderness areas which
exceed 5,000 acres in size,

(iii) National memorial parks which
exceed 5,000 acres in size, and

(iv) National parks which exceed 6,000
acres in size.

(2) Areas which were redesignated as
Class | under regulations promulgated
before August 7, 1977, shall remain
Class I, but may be redesignated as
provided in this section.

(3) Any other area, unless otherwise
specified in the legislation creating
such an area, is initially designated
Class Il, but may be redesignated as
provided in this section.

(4) The following areas may be redes-
ignated only as Class | or I1I:

(i) An area which as of August 7, 1977,
exceeded 10,000 acres in size and was a
national monument, a national primi-
tive area, a national preserve, a na-
tional recreational area, a national
wild and scenic river, a national wild-
life refuge, a national lakeshore or sea-
shore; and

(ii) A national park or national wil-
derness area established after August 7,
1977, which exceeds 10,000 acres in size.

(f) [Reserved]

(g) Redesignation. (1) All areas (except
as otherwise provided under paragraph
(e) of this section) are designated Class
Il as of December 5, 1974. Redesignation
(except as otherwise precluded by para-
graph (e) of this section) may be pro-
posed by the respective States or In-
dian Governing Bodies, as provided
below, subject to approval by the Ad-
ministrator as a revision to the appli-
cable State implementation plan.

(2) The State may submit to the Ad-
ministrator a proposal to redesignate
areas of the State Class | or Class Il
provided that:

(i) At least one public hearing has
been held in accordance with proce-
dures established in §51.102 of this
chapter;

(ii) Other States, Indian Governing
Bodies, and Federal Land Managers
whose lands may be affected by the
proposed redesignation were notified at
least 30 days prior to the public hear-
ing;
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(iii) A discussion of the reasons for
the proposed redesignation, including a
satisfactory description and analysis of
the health, environmental, economic,
social and energy effects of the pro-
posed redesignation, was prepared and
made available for public inspection at
least 30 days prior to the hearing and
the notice announcing the hearing con-
tained appropriate notification of the
availability of such discussion;

(iv) Prior to the issuance of notice re-
specting the redesignation of an area
that includes any Federal lands, the
State has provided written notice to
the appropriate Federal Land Manager
and afforded adequate opportunity (not
in excess of 60 days) to confer with the
State respecting the redesignation and
to submit written comments and rec-
ommendations. In redesignating any
area with respect to which any Federal
Land Manager had submitted written
comments and recommendations, the
State shall have published a list of any
inconsistency between such redesigna-
tion and such comments and rec-
ommendations (together with the rea-
sons for making such redesignation
against the recommendation of the
Federal Land Manager); and

(v) The State has proposed the redes-
ignation after consultation with the
elected leadership of local and other
substate general purpose governments
in the area covered by the proposed re-
designation.

(3) Any area other than an area to
which paragraph (e) of this section re-
fers may be redesignated as Class Il
if—

(i) The redesignation would meet the
requirements of paragraph (g)(2) of this
section;

(i) The redesignation, except any es-
tablished by an Indian Governing Body,
has been specifically approved by the
Governor of the State, after consulta-
tion with the appropriate committees
of the legislature, if it is in session, or
with the leadership of the legislature,
if it is not in session (unless State law
provides that the redesignation must
be specifically approved by State legis-
lation) and if general purpose units of
local government representing a ma-
jority of the residents of the area to be
redesignated enact legislation or pass
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resolutions concurring in the redesig-
nation:

(iii) The redesignation would not
cause, or contribute to, a concentra-
tion of any air pollutant which would
exceed any maximum allowable in-
crease permitted under the classifica-
tion of any other area or any national
ambient air quality standard; and

(iv) Any permit application for any
major stationary source or major
modification, subject to review under
paragraph (I) of this section, which
could receive a permit under this sec-
tion only if the area in question were
redesignated as Class Ill, and any ma-
terial submitted as part of that appli-
cation, were available insofar as was
practicable for public inspection prior
to any public hearing on redesignation
of the area as Class IlI.

(4) Lands within the exterior bound-
aries of Indian Reservations may be re-
designated only by the appropriate In-
dian Governing Body. The appropriate
Indian Governing Body may submit to
the Administrator a proposal to redes-
ignate areas Class I, Class Il, or Class
111: Provided, That:

(i) The Indian Governing Body has
followed procedures equivalent to
those required of a State under para-
graphs (9)(2), (9)(3)(iii), and (9)(3)(iv) of
this section; and

(ii) Such redesignation is proposed
after consultation with the State(s) in
which the Indian Reservation is lo-
cated and which border the Indian Res-
ervation.

(5) The Administrator shall dis-
approve, within 90 days of submission,
a proposed redesignation of any area
only if he finds, after notice and oppor-
tunity for public hearing, that such re-
designation does not meet the proce-
dural requirements of this paragraph
or is inconsistent with paragraph (e) of
this section. If any such disapproval
occurs, the classification of the area
shall be that which was in effect prior
to the redesignation which was dis-
approved.

(6) If the Administrator disapproves
any proposed redesignation, the State
or Indian Governing Body, as appro-
priate, may resubmit the proposal after
correcting the deficiencies noted by
the Administrator.
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(h) Stack heights. (1) The degree of
emission limitation required for con-
trol of any air pollutant under this sec-
tion shall not be affected in any man-
ner by—

(i) So much of the stack height of
any source as exceeds good engineering
practice, or

(ii) Any other dispersion technique.

(2) Paragraph (h)(1) of this section
shall not apply with respect to stack
heights in existence before December
31, 1970, or to dispersion techniques im-
plemented before then.

(i) Exemptions.

(1) The requirements of paragraphs
(J) through (r) of this section shall not
apply to a particular major stationary
source or major modification, if;

(i) Construction commenced on the
source or modification before August 7,
1977. The regulations at 40 CFR 52.21 as
in effect before August 7, 1977, shall
govern the review and permitting of
any such source or modification; or

(if) The source or modification was
subject to the review requirements of
40 CFR 52.21(d)(1) as in effect before
March 1, 1978, and the owner or oper-
ator:

(a) Obtained under 40 CFR 52.21 a
final approval effective before March 1,
1978;

(b) Commenced construction before
March 19, 1979; and

(c) Did not discontinue construction
for a period of 18 months or more and
completed construction within a rea-
sonable time; or

(iii) The source or modification was
subject to 40 CFR 52.21 as in effect be-
fore March 1, 1978, and the review of an
application for approval for the sta-
tionary source or modification under 40
CFR 52.21 would have been completed
by March 1, 1978, but for an extension
of the public comment period pursuant
to a request for such an extension. In
such a case, the application shall con-
tinue to be processed, and granted or
denied, under 40 CFR 52.21 as in effect
prior to March 1, 1978; or

(iv) The source or modification was
not subject to 40 CFR 52.21 as in effect
before March 1, 1978, and the owner or
operator:

(a) Obtained all final Federal, state
and local preconstruction approvals or
permits necessary under the applicable
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State Implementation Plan before
March 1, 1978;

(b) Commenced construction before
March 19, 1979; and

(c) Did not discontinue construction
for a period of 18 months or more and
completed construction within a rea-
sonable time; or

(v) The source or modification was
not subject to 40 CFR 52.21 as in effect
on June 19, 1978 or under the partial
stay of regulations published on Feb-
ruary 5, 1980 (45 FR 7800), and the owner
or operator:

(a) Obtained all final Federal, state
and local preconstruction approvals or
permits necessary under the applicable
State Implementation Plan before Au-
gust 7, 1980;

(b) Commenced construction within
18 months from August 7, 1980, or any
earlier time required under the appli-
cable State Implementation Plan; and

(c) Did not discontinuue construction
for a period of 18 months or more and
completed construction within a rea-
sonable time; or

(vi) The source or modification would
be a nonprofit health or nonprofit edu-
cational institution, or a major modi-
fication would occur at such an institu-
tion, and the governor of the state in
which the source or modification would
be located requests that it be exempt
from those requirements; or

(vii) The source or modification
would be a major stationary source or
major modification only if fugitive
emissions, to the extent quantifiable,
are considered in calculating the po-
tential to emit of the stationary source
or modification and the source does not
belong to any of the following cat-
egories:

(a) Coal cleaning plants (with ther-
mal dryers);

(b) Kraft pulp mills;

(c) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction
plants;

(g) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(i) Hydrofluoric, sulfuric, or nitric
acid plants;

(j) Petroleum refineries;
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(k) Lime plants;

(I) Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(o) Carbon black plants (furnace
process);

(p) Primary lead smelters;

() Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal
plants;

(t) Chemical process plants;

(u) Fossil-fuel boilers (or combina-
tion thereof) totaling more than 250
million British thermal units per hour
heat input;

(v) Petroleum storage and transfer
units with a total storage capacity ex-
ceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(z) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input;

(aa) Any other stationary source cat-
egory which, as of August 7, 1980, is
being regulated under section 111 or 112
of the Act; or

(viii) The source is a portable sta-
tionary source which has previously re-
ceived a permit under this section, and

(a) The owner or operator proposes to
relocate the source and emissions of
the source at the new location would
be temporary; and

(b) The emissions from the source
would not exceed its allowable emis-
sions; and

(c) The emissions from the source
would impact no Class | area and no
area where an applicable increment is
known to be violated; and

(d) Reasonable notice is given to the
Administrator prior to the relocation
identifying the proposed new location
and the probable duration of operation
at the new location. Such notice shall
be given to the Administrator not less
than 10 days in advance of the proposed
relocation unless a different time dura-
tion is previously approved by the Ad-
ministrator.

(ix) The source or modification was
not subject to §52.21, with respect to
particulate matter, as in effect before
July 31, 1987, and the owner or oper-
ator:

production
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(a) Obtained all final Federal, State,
and local preconstruction approvals or
permits necessary under the applicable
State implementation plan before July
31, 1987;

(b) Commenced construction within
18 months after July 31, 1987, or any
earlier time required under the State
implementation plan; and

(c) Did not discontinue construction
for a period of 18 months or more and
completed construction within a rea-
sonable period of time.

(X) The source or modification was
subject to 40 CFR 52.21, with respect to
particulate matter, as in effect before
July 31, 1987 and the owner or operator
submitted an application for a permit
under this section before that date, and
the Administrator subsequently deter-
mines that the application as sub-
mitted was complete with respect to
the particular matter requirements
then in effect in the section. Instread,
the requirments of paragraphs (j)
through (r) of this section that were in
effect before July 31, 1987 shall apply to
such source or modifiction.

(2) The requirements of paragraphs
(J) through (r) of this section shall not
apply to a major stationary source or
major modification with respect to a
particular pollutant if the owner or op-
erator demonstrates that, as to that
pollutant, the source or modification is
located in an area designated as non-
attainment under section 107 of the
Act.

(3) The requirements of paragraphs
(k), (m) and (o) of this section shall not
apply to a major stationary source or
major modification with respect to a
particular pollutant, if the allowable
emissions of that pollutant from the
source, or the net emissions increase of
that pollutant from the modification:

(i) Would impact no Class | area and
no area where an applicable increment
is known to be violated, and

(ii) Would be temporary.

(4) The requirements of paragraphs
(k), (m) and (o) of this section as they
relate to any maximum allowable in-
crease for a Class Il area shall not
apply to a major modification at a sta-
tionary source that was in existence on
March 1, 1978, if the net increase in al-
lowable emissions of each regulated
NSR pollutant from the modification
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after the application of best available
control technology would be less than
50 tons per year.

(5) The Administrator may exempt a
stationary source or modification from
the requirements of paragraph (m) of
this section, with respect to moni-
toring for a particular pollutant if:

(i) The emissions increase of the pol-
lutant from the new source or the net
emissions increase of the pollutant
from the modification would cause, in
any area, air quality impacts less than
the following amounts:

Carbon monoxide—575 ug/ms3, 8-hour average;
Nitrogen dioxide—14 ug/ms, annual average;
Particulate matter—10 ug/m3 of PM-10, 24-
hour average;
Sulfur dioxide—13 pg/m3, 24-hour average;
Ozone; !
Lead—0.1 pg/m3, 3-month average;
Fluorides—0.25 ng/ms, 24-hour average;
Total reduced sulfur—10 pg/ms3, 1-hour aver-
age;
Hydrogen sulfide—0.2 ug/ms3, 1-hour aver-
age;
Reduced sulfur compounds—10 pg/ms,
hour average; or

1-

(ii) The concentrations of the pollut-
ant in the area that the source or
modification would affect are less than
the concentrations listed in paragraph
(i)(8)(i) of this section, or the pollutant
is not listed in paragraph (i)(8)(i) of
this section.

(6) The requirements for best avail-
able control technology in paragraph
(J) of this section and the requirements
for air quality analyses in paragraph
(m)(1) of this section, shall not apply to
a particular stationary source or modi-
fication that was subject to 40 CFR
52.21 as in effect on June 19, 1978, if the
owner or operator of the source or
modification submitted an application
for a permit under those regulations
before August 7, 1980, and the Adminis-
trator subsequently determines that
the application as submitted before
that date was complete. Instead, the
requirements at 40 CFR 52.21(j) and (n)

1No de minimis air quality level is provided
for ozone. However, any net increase of 100
tons per year or more of volatile organic
compounds subject to PSD would be required
to perform an ambient impact analysis in-
cluding the gathering of ambient air quality
data.
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as in effect on June 19, 1978 apply to
any such source or modification.

(7)(1) The requirements for air qual-
ity monitoring in paragraphs (m)(1) (ii)
through (iv) of this section shall not
apply to a particular source or modi-
fication that was subject to 40 CFR
52.21 as in effect on June 19, 1978, if the
owner or operator of the source or
modification submits an application
for a permit under this section on or
before June 8, 1981, and the Adminis-
trator subsequently determines that
the application as submitted before
that date was complete with respect to
the requirements of this section other
than those in paragraphs (m)(1) (ii)
through (iv) of this section, and with
respect to the requirements for such
analyses at 40 CFR 52.21(m)(2) as in ef-
fect on June 19, 1978. Instead, the latter
requirements shall apply to any such
source or modification.

(ii) The requirements for air quality
monitoring in paragraphs (m)(1) (ii)
through (iv) of this section shall not
apply to a particular source or modi-
fication that was not subject to 40 CFR
52.21 as in effect on June 19, 1978, if the
owner or operator of the source or
modification submits an application
for a permit under this section on or
before June 8, 1981, and the Adminis-
trator subsequently determines that
the application as submitted before
that date was complete, except with re-
spect to the requirements in para-
graphs (m)(1) (ii) through (iv).

(8)(i) At the discretion of the Admin-
istrator, the requirements for air qual-
ity monitoring of PM, in paragraphs
(m)(1) (i)—(iv) of this section may not
apply to a particular source or modi-
fication when the owner or operator of
the source or modification submits an
application for a permit under this sec-
tion on or before June 1, 1983 and the
Administrator subsequently deter-
mines that the application as sub-
mitted before that date was complete,
except with respect to the require-
ments for monitoring particulate mat-
ter in paragraphs (m)(1) (i)—(iv).

(ii) The requirements for air quiality
monitoring pf PM,, in paragraphs
(m)(1), (ii) and (iv) and (m)(3) of this
section shall apply to a particular
source or modification if the owner or
operator of the source or modification
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submits an application for a permit
under this section after June 1, 1988
and no later than December 1, 1988. The
data shall have been gathered over at
least the period from February 1, 1988
to the date the application becomes
otherwise complete in accordance with
the provisions set forth under para-
graph (m)(1)(viii) of this section, except
that if the Administrator determines
that a complete and adequate analysis
can be accomplished with monitoring
data over a shorter period (not to be
less than 4 months), the data that para-
graph (m)()(iii) requires shall have
been gathered over a shorter period.

(9) The requirements of paragraph
(K)(2) of this section shall not apply to
a stationary source or modification
with respect to any maximum allow-
able increase for nitrogen oxides if the
owner or operator of the source or
modification submitted an application
for a permit under this section before
the provisions embodying the max-
imum allowable increase took effect as
part of the applicable implementation
plan and the Administrator subse-
quently determined that the applica-
tion as submitted before that date was
complete.

(10) The requirements in paragraph
(k)(2) of this section shall not apply to
a stationary source or modification
with respect to any maximum allow-
able increase for PM-10 if (i) the owner
or operator of the source or modifica-
tion submitted an application for a per-
mit under this section before the provi-
sions embodying the maximum allow-
able increases for PM-10 took effect in
an implementation plan to which this
section applies, and (ii) the Adminis-
trator subsequently determined that
the application as submitted before
that date was otherwise complete. In-
stead, the requirements in paragraph
(k)(2) shall apply with respect to the
maximum allowable increases for TSP
as in effect on the date the application
was submitted.

(J) Control technology review. (1) A
major stationary source or major
modification shall meet each applica-
ble emissions limitation under the
State Implementation Plan and each
applicable emissions standard and
standard of performance under 40 CFR
parts 60 and 61.
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(2) A new major stationary source
shall apply best available control tech-
nology for each regulated NSR pollut-
ant that it would have the potential to
emit in significant amounts.

(3) A major modification shall apply
best available control technology for
each regulated NSR pollutant for
which it would result in a significant
net emissions increase at the source.
This requirement applies to each pro-
posed emissions unit at which a net
emissions increase in the pollutant
would occur as a result of a physical
change or change in the method of op-
eration in the unit.

(4) For phased construction projects,
the determination of best available
control technology shall be reviewed
and modified as appropriate at the lat-
est reasonable time which occurs no
later than 18 months prior to com-
mencement of construction of each
independent phase of the project. At
such time, the owner or operator of the
applicable stationary source may be re-
quired to demonstrate the adequacy of
any previous determination of best
available control technology for the
source.

(k) Source impact analysis. The owner
or operator of the proposed source or
modification shall demonstrate that
allowable emission increases from the
proposed source or modification, in
conjunction with all other applicable
emissions increases or reductions (in-
cluding secondary emissions), would
not cause or contribute to air pollution
in violation of:

(1) Any national ambient air quality
standard in any air quality control re-
gion; or

(2) Any applicable maximum allow-
able increase over the baseline con-
centration in any area.

(I) Air quality models. (1) All estimates
of ambient concentrations required
under this paragraph shall be based on
applicable air quality models, data
bases, and other requirements specified
in appendix W of part 51 of this chapter
(Guideline on Air Quality Models).

(2) Where an air quality model speci-
fied in appendix W of part 51 of this
chapter (Guideline on Air Quality Mod-
els) is inappropriate, the model may be
modified or another model substituted.
Such a modification or substitution of
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a model may be made on a case-by-case
basis or, where appropriate, on a ge-
neric basis for a specific state program.
Written approval of the Administrator
must be obtained for any modification
or substitution. In addition, use of a
modified or substituted model must be
subject to notice and opportunity for
public comment under procedures de-
veloped in accordance with paragraph
(q) of this section.

(m) Air quality analysis—(1) Preappli-
cation analysis. (i) Any application for a
permit under this section shall contain
an analysis of ambient air quality in
the area that the major stationary
source or major modification would af-
fect for each of the following pollut-
ants:

(a) For the source, each pollutant
that it would have the potential to
omit in a significant amount;

(b) For the modification, each pollut-
ant for which it would result in a sig-
nificant net emissions increase.

(if) With respect to any such pollut-
ant for which no National Ambient Air
Quality Standard exists, the analysis
shall contain such air quality moni-
toring data as the Administrator deter-
mines is necessary to assess ambient
air quality for that pollutant in any
area that the emissions of that pollut-
ant would affect.

(iii) With respect to any such pollut-
ant (other than nonmethane hydro-
carbons) for which such a standard
does exist, the analysis shall contain
continuous air quality monitoring data
gathered for purposes of determining
whether emissions of that pollutant
would cause or contribute to a viola-
tion of the standard or any maximum
allowable increase.

(iv) In general, the continuous air
quality monitoring data that is re-
quired shall have been gathered over a
period of at least one year and shall
represent at least the year preceding
receipt of the application, except that,
if the Administrator determines that a
complete and adequate analysis can be
accomplished with monitoring data
gathered over a period shorter than one
year (but not to be less than four
months), the data that is required shall
have been gathered over at least that
shorter period.
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(v) For any application which be-
comes complete, except as to the re-
quirements of paragraphs (m)(1) (iii)
and (iv) of this section, between June 8,
1981, and February 9, 1982, the data that
paragraph (m)(1)(iii) of this section, re-
quires shall have been gathered over at
least the period from February 9, 1981,
to the date the application becomes
otherwise complete, except that:

(a) If the source or modification
would have been major for that pollut-
ant under 40 CFR 52.21 as in effect on
June 19, 1978, any monitoring data
shall have been gathered over at least
the period required by those regula-
tions.

(b) If the Administrator determines
that a complete and adequate analysis
can be accomplished with monitoring
data over a shorter period (not to be
less than four months), the data that
paragraph (m)(1)(iii) of this section, re-
quires shall have been gathered over at
least that shorter period.

(c) If the monitoring data would re-
late exclusively to ozone and would not
have been required under 40 CFR 52.21
as in effect on June 19, 1978, the Admin-
istrator may waive the otherwise appli-
cable requirements of this paragraph
(v) to the extent that the applicant
shows that the monitoring data would
be unrepresentative of air quality over
a full year.

(vi) The owner or operator of a pro-
posed stationary source or modifica-
tion of violatile organic compounds
who satisfies all conditions of 40 CFR
part 51 Appendix S, section IV may
provide post-approval monitoring data
for ozone in lieu of providing
preconstruction data as requried under
paragraph (m)(1) of this section.

(vii) For any application that be-
comes complete, except as to the re-
quirements of paragraphs (m)(1) (iii)
and (iv) pertaining to PM,,, after De-
cember 1, 1988 and no later than August
1, 1989 the data that paragraph
(m)(Q)(iii) requires shall have been
gathered over at least the period from
August 1, 1988 to the date the applica-
tion becomes otherwise complete, ex-
cept that if the Administrator deter-
mines that a complete and adequate
analysis can be accomplished with
monitoring data over a shorter period
(not to be less than 4 months), the data
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that paragraph (m)(1)(iii) requires shall
have been gathered over that shorter
period.

(viii) With respect to any require-
ments for air quality monitoring of
PM,, under paragraphs (i)(11) (i) and
(i) of this section the owner or oper-
ator of the source or modification shall
use a monitoring method approved by
the Administratorand shall estimate
the ambient concentrations of PM,
using the data collected by such ap-
proved monitoring method in accord-
ance with estimating procedures ap-
proved by the Administrator.

(2) Post-construction monitoring.
The owner or operator of a major sta-
tionary source or major modification
shall, after construction of the sta-
tionary source or modification, con-
duct such ambient monitoring as the
Administrator determines is necessary
to determine the effect emissions from
the stationary source or modification
may have, or are having, on air quality
in any area.

(3) Operations of monitoring stations.
The owner or operator of a major sta-
tionary source or major modification
shall meet the requirements of Appen-
dix B to part 58 of this chapter during
the operation of monitoring stations
for purposes of satisfying paragraph
(m) of this section.

(n) Source information. The owner or
operator of a proposed source or modi-
fication shall submit all information
necessary to perform any analysis or
make any determination required
under this section.

(1) With respect to a source or modi-
fication to which paragraphs (j), (1), (n)
and (p) of this section apply, such in-
formation shall include:

(i) A description of the nature, loca-
tion, design capacity, and typical oper-
ating schedule of the source or modi-
fication, including specifications and
drawings showing its design and plant
layout;

(ii) A detailed schedule for construc-
tion of the source or modification;

(iii) A detailed description as to what
system of continuous emission reduc-
tion is planned for the source or modi-
fication, emission estimates, and any
other information necessary to deter-
mine that best available control tech-
nology would be applied.
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(2) Upon request of the Adminis-
trator, the owner or operator shall also
provide information on:

(i) The air quality impact of the
source or modification, including mete-
orological and topographical data nec-
essary to estimate such impact; and

(if) The air quality impacts, and the
nature and extent of any or all general
commercial, residential, industrial,
and other growth which has occurred
since August 7, 1977, in the area the
source or modification would affect.

(o) Additional impact analyses. (1) The
owner or operator shall provide an
analysis of the impairment to visi-
bility, soils and vegetation that would
occur as a result of the source or modi-
fication and general commercial, resi-
dential, industrial and other growth as-
sociated with the source or modifica-
tion. The owner or operator need not
provide an analysis of the impact on
vegetation having no significant com-
mercial or recreational value.

(2) The owner or operator shall pro-
vide an analysis of the air quality im-
pact projected for the area as a result
of general commercial, residential, in-
dustrial and other growth associated
with the source or modification.

(3) Visibility monitoring. The Adminis-
trator may require monitoring of visi-
bility in any Federal class | area near
the proposed new stationary source for
major modification for such purposes
and by such means as the Adminis-
trator deems necessary and appro-
priate.

(p) Sources impacting Federal Class |
areas—additional requirements—(1) No-
tice to Federal land managers. The Ad-
ministrator shall provide written no-
tice of any permit application for a
proposed major stationary source or
major modification, the emissions from
which may affect a Class | area, to the
Federal land manager and the Federal
official charged with direct responsi-
bility for management of any lands
within any such area. Such notifica-
tion shall include a copy of all infor-
mation relevant to the permit applica-
tion and shall be given within 30 days
of receipt and at least 60 days prior to
any public hearing on the application
for a permit to construct. Such notifi-
cation shall include an analysis of the
proposed source’s anticipated impacts
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on visibility in the Federal Class |
area. The Administrator shall also pro-
vide the Federal land manager and
such Federal officials with a copy of
the preliminary determination re-
quired under paragraph (q) of this sec-
tion, and shall make available to them
any materials used in making that de-
termination, promptly after the Ad-
ministrator makes such determination.
Finally, the Administrator shall also
notify all affected Federal land man-
agers within 30 days of receipt of any
advance notification of any such per-
mit application.

(2) Federal Land Manager. The Fed-
eral Land Manager and the Federal of-
ficial charged with direct responsi-
bility for management of such lands
have an affirmative responsibility to
protect the air quality related values
(including visibility) of such lands and
to consider, in consultation with the
Administrator, whether a proposed
source or modification will have an ad-
verse impact on such values.

(3) Visibility analysis. The Adminis-
trator shall consider any analysis per-
formed by the Federal land manager,
provided within 30 days of the notifica-
tion required by paragraph (p)(1) of this
section, that shows that a proposed
new major stationary source or major
modification may have an adverse im-
pact on visibility in any Federal Class
| area. Where the Administrator finds
that such an analysis does not dem-
onstrate to the satisfaction of the Ad-
ministrator that an adverse impact on
visibility will result in the Federal
Class | area, the Administrator must,
in the notice of public hearing on the
permit application, either explain his
decision or give notice as to where the
explanation can be obtained.

(4) Denial—impact on air quality re-
lated values. The Federal Land Manager
of any such lands may demonstrate to
the Administrator that the emissions
from a proposed source or modification
would have an adverse impact on the
air quality-related values (including
visibility) of those lands, notwith-
standing that the change in air quality
resulting from emissions from such
source or modification would not cause
or contribute to concentrations which
would exceed the maximum allowable
increases for a Class | area. If the Ad-
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ministrator concurs with such dem-
onstration, then he shall not issue the
permit.

(5) Class | variances. The owner or op-
erator of a proposed source or modi-
fication may demonstrate to the Fed-
eral Land Manager that the emissions
from such source or modification would
have no adverse impact on the air qual-
ity related values of any such lands (in-
cluding visibility), notwithstanding
that the change in air quality resulting
from emissions from such source or
modification would cause or contribute
to concentrations which would exceed
the maximum allowable increases for a
Class | area. If the Federal land man-
ager concurs with such demonstration
and he so certifies, the State may au-
thorize the Administrator: Provided,
That the applicable requirements of
this section are otherwise met, to issue
the permit with such emission limita-
tions as may be necessary to assure
that emissions of sulfur dioxide, partic-
ulate matter, and nitrogen oxides
would not exceed the following max-
imum allowable increases over minor
source baseline concentration for such
pollutants:

Maximum
allowable in-
crease
Pollutant (micrograms
per cubic
meter)
Particulate matter:
PM-10, annual arithmetic mean 17
PM-10, 24-hr maximum 30
Sulfur dioxide:
Annual arithmetic mean ...... 20
24-hr maximum ... 91
3-hr maximum 325
Nitrogen dioxide:
Annual arithmetic mean ............ccccoceeeieee 25

(6) Sulfur dioxide variance by Governor
with Federal Land Manager’s concur-
rence. The owner or operator of a pro-
posed source or modification which
cannot be approved under paragraph
(9)(4) of this section may demonstrate
to the Governor that the source cannot
be constructed by reason of any max-
imum allowable increase for sulfur di-
oxide for a period of twenty-four hours
or less applicable to any Class | area
and, in the case of Federal mandatory
Class | areas, that a variance under
this clause would not adversely affect
the air quality related values of the
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area (including visibility). The Gov-
ernor, after consideration of the Fed-
eral Land Manager’s recommendation
(if any) and subject to his concurrence,
may, after notice and public hearing,
grant a variance from such maximum
allowable increase. If such variance is
granted, the Administrator shall issue
a permit to such source or modification
pursuant to the requirements of para-
graph (g)(7) of this section: Provided,
That the applicable requirements of
this section are otherwise met.

(7) Variance by the Governor with the
President’s concurrence. In any case
where the Governor recommends a
variance in which the Federal Land
Manager does not concur, the rec-
ommendations of the Governor and the
Federal Land Manager shall be trans-
mitted to the President. The President
may approve the Governor’s rec-
ommendation if he finds that the vari-
ance is in the national interest. If the
variance is approved, the Adminis-
trator shall issue a permit pursuant to
the requirements of paragraph (q)(7) of
this section: Provided, That the appli-
cable requirements of this section are
otherwise met.

(8) Emission limitations for Presidential
or gubernatorial variance. In the case of
a permit issued pursuant to paragraph
(q) (5) or (6) of this section the source
or modification shall comply with such
emission limitations as may be nec-
essary to assure that emissions of sul-
fur dioxide from the source or modi-
fication would not (during any day on
which the otherwise applicable max-
imum allowable increases are exceed-
ed) cause or contribute to concentra-
tions which would exceed the following
maximum allowable increases over the
baseline concentration and to assure
that such emissions would not cause or
contribute to concentrations which ex-
ceed the otherwise applicable max-
imum allowable increases for periods of
exposure of 24 hours or less for more
than 18 days, not necessarily consecu-
tive, during any annual period:

MAXIMUM ALLOWABLE INCREASE
[Micrograms per cubic meter]

Terrain areas
Period of exposure

Low High

24-hr maximum 36 62
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MAXIMUM ALLOWABLE INCREASE—Continued
[Micrograms per cubic meter]

Terrain areas

Period of exposure

Low High

3-hr maximum 130 221

(q) Public participation. The Adminis-
trator shall follow the applicable pro-
cedures of 40 CFR part 124 in processing
applications under this section. The
Administrator shall follow the proce-
dures at 40 CFR 52.21(r) as in effect on
June 19, 1979, to the extent that the
procedures of 40 CFR part 124 do not
apply.

(r) Source obligation. (1) Any owner or
operator who constructs or operates a
source or modification not in accord-
ance with the application submitted
pursuant to this section or with the
terms of any approval to construct, or
any owner or operator of a source or
modification subject to this section
who commences construction after the
effective date of these regulations
without applying for and receiving ap-
proval hereunder, shall be subject to
appropriate enforcement action.

(2) Approval to construct shall be-
come invalid if construction is not
commenced within 18 months after re-
ceipt of such approval, if construction
is discontinued for a period of 18
months or more, or if construction is
not completed within a reasonable
time. The Administrator may extend
the 18-month period upon a satisfac-
tory showing that an extension is justi-
fied. This provision does not apply to
the time period between construction
of the approved phases of a phased con-
struction project; each phase must
commence construction within 18
months of the projected and approved
commencement date.

(3) Approval to construct shall not
relieve any owner or operator of the re-
sponsibility to comply fully with appli-
cable provisions of the State imple-
mentation plan and any other require-
ments under local, State, or Federal
law.

(4) At such time that a particular
source or modification becomes a
major stationary source or major
modification solely by virtue of a re-
laxation in any enforceable limitation
which was established after August 7,
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1980, on the capacity of the source or
modification otherwise to emit a pol-
lutant, such as a restriction on hours
of operation, then the requirements or
paragraphs (j) through (s) of this sec-
tion shall apply to the source or modi-
fication as though construction had
not yet commenced on the source or
modification.

(5) [Reserved]

(6) The provisions of this paragraph
(r)(6) apply to projects at an existing
emissions unit at a major stationary
source (other than projects at a Clean
Unit or at a source with a PAL) in cir-
cumstances where there is a reasonable
possibility that a project that is not a
part of a major modification may re-
sult in a significant emissions increase
and the owner or operator elects to use
the method specified in paragraphs
(b)(41)(ii)(a) through (c) of this section
for calculating projected actual emis-
sions.

(i) Before beginning actual construc-
tion of the project, the owner or oper-
ator shall document and maintain a
record of the following information:

(a) A description of the project;

(b) Ildentification of the emissions
unit(s) whose emissions of a regulated
NSR pollutant could be affected by the
project; and

(c) A description of the applicability
test used to determine that the project
is not a major modification for any
regulated NSR pollutant, including the
baseline actual emissions, the pro-
jected actual emissions, the amount of
emissions excluded under paragraph
(b)(41)(ii)(c) of this section and an ex-
planation for why such amount was ex-
cluded, and any netting calculations, if
applicable.

(i) If the emissions unit is an exist-
ing electric utility steam generating
unit, before beginning actual construc-
tion, the owner or operator shall pro-
vide a copy of the information set out
in paragraph (r)(6)(i) of this section to
the Administrator. Nothing in this
paragraph (r)(6)(ii) shall be construed
to require the owner or operator of
such a unit to obtain any determina-
tion from the Administrator before be-
ginning actual construction.

(iii) The owner or operator shall
monitor the emissions of any regulated
NSR pollutant that could increase as a
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result of the project and that is emit-
ted by any emissions unit identified in
paragraph (r)(6)(i)(b) of this section;
and calculate and maintain a record of
the annual emissions, in tons per year
on a calendar year basis, for a period of
5 years following resumption of regular
operations after the change, or for a
period of 10 years following resumption
of regular operations after the change
if the project increases the design ca-
pacity of or potential to emit that reg-
ulated NSR pollutant at such emis-
sions unit.

(iv) If the unit is an existing electric
utility steam generating unit, the
owner or operator shall submit a report
to the Administrator within 60 days
after the end of each year during which
records must be generated under para-
graph (r)(6)(iii) of this section setting
out the unit’s annual emissions during
the calendar year that preceded sub-
mission of the report.

(v) If the unit is an existing unit
other than an electric utility steam
generating unit, the owner or operator
shall submit a report to the Adminis-
trator if the annual emissions, in tons
per year, from the project identified in
paragraph (r)(6)(i) of this section, ex-
ceed the baseline actual emissions (as
documented and maintained pursuant
to paragraph (r)(6)(i)(c) of this section),
by a significant amount (as defined in
paragraph (b)(23) of this section) for
that regulated NSR pollutant, and if
such  emissions differ from the
preconstruction projection as docu-
mented and maintained pursuant to
paragraph (r)(6)(i)(c) of this section.
Such report shall be submitted to the
Administrator within 60 days after the
end of such year. The report shall con-
tain the following:

(a) The name, address and telephone
number of the major stationary source;

(b) The annual emissions as cal-
culated pursuant to paragraph (r)(6)(iii)
of this section; and

(c) Any other information that the
owner or operator wishes to include in
the report (e.g., an explanation as to
why the emissions differ from the
preconstruction projection).

(7) The owner or operator of the
source shall make the information re-
quired to be documented and main-
tained pursuant to paragraph (r)(6) of
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this section available for review upon a
request for inspection by the Adminis-
trator or the general public pursuant
to the requirements contained in
§70.4(b)(3)(viii) of this chapter.

(s) Environmental impact statements.
Whenever any proposed source or modi-
fication is subject to action by a Fed-
eral Agency which might necessitate
preparation of an environmental im-
pact statement pursuant to the Na-
tional Environmental Policy Act (42
U.S.C. 4321), review by the Adminis-
trator conducted pursuant to this sec-
tion shall be coordinated with the
broad environmental reviews under
that Act and under section 309 of the
Clean Air Act to the maximum extent
feasible and reasonable.

(t) Disputed permits or redesignations.
If any State affected by the redesigna-
tion of an area by an Indian Governing
Body, or any Indian Governing Body of
a tribe affected by the redesignation of
an area by a State, disagrees with such
redesignation, or if a permit is pro-
posed to be issued for any major sta-
tionary source or major modification
proposed for construction in any State
which the Governor of an affected
State or Indian Governing Body of an
affected tribe determines will cause or
contribute to a cumulative change in
air quality in excess of that allowed in
this part within the affected State or
Indian Reservation, the Governor or
Indian Governing Body may request
the Administrator to enter into nego-
tiations with the parties involved to
resolve such dispute. If requested by
any State or Indian Governing Body in-
volved, the Administrator shall make a
recommendation to resolve the dispute
and protect the air quality related val-
ues of the lands involved. If the parties
involved do not reach agreement, the
Administrator shall resolve the dispute
and his determination, or the results of
agreements reached through other
means, shall become part of the appli-
cable State implementation plan and
shall be enforceable as part of such
plan. In resolving such disputes relat-
ing to area redesignation, the Adminis-
trator shall consider the extent to
which the lands involved are of suffi-
cient size to allow effective air quality
management or have air quality re-
lated values of such an area.
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(u) Delegation of authority. (1) The Ad-
ministrator shall have the authority to
delegate his responsibility for con-
ducting source review pursuant to this
section, in accordance with paragraphs
(v) (2) and (3) of this section.

(2) Where the Administrator dele-
gates the responsibility for conducting
source review under this section to any
agency other than a Regional Office of
the Environmental Protection Agency,
the following provisions shall apply:

(i) Where the delegate agency is not
an air pollution control agency, it shall
consult with the appropriate State and
local air pollution control agency prior
to making any determination under
this section. Similarly, where the dele-
gate agency does not have continuing
responsibility for managing land use, it
shall consult with the appropriate
State and local agency primarily re-
sponsible for managing land use prior
to making any determination under
this section.

(ii) The delegate agency shall send a
copy of any public comment notice re-
quired under paragraph (r) of this sec-
tion to the Administrator through the
appropriate Regional Office.

(3) The Administrator’s authority for
reviewing a source or modification lo-
cated on an Indian Reservation shall
not be redelegated other than to a Re-
gional Office of the Environmental
Protection Agency, except where the
State has assumed jurisdiction over
such land under other laws. Where the
State has assumed such jurisdiction,
the Administrator may delegate his au-
thority to the States in accordance
with paragraph (v)(2) of this section.

(4) In the case of a source or modi-
fication which proposes to construct in
a class Il area, emissions from which
would cause or contribute to air qual-
ity exceeding the maximum allowable
increase applicable if the area were
designated a class Il area, and where no
standard under section 111 of the act
has been promulgated for such source
category, the Administrator must ap-
prove the determination of best avail-
able control technology as set forth in
the permit.

(v) Innovative control technology. (1)
An owner or operator of a proposed
major stationary source or major
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modification may request the Adminis-
trator in writing no later than the
close of the comment period under 40
CFR 124.10 to approve a system of inno-
vative control technology.

(2) The Administrator shall, with the
consent of the governor(s) of the af-
fected state(s), determine that the
source or modification may employ a

system of innovative control tech-
nology, if: —
(i) The proposed control system

would not cause or contribute to an un-
reasonable risk to public health, wel-
fare, or safety in its operation or func-
tion;

(ii) The owner or operator agrees to
achieve a level of continuous emissions
reduction equivalent to that which
would have been required under para-
graph (J)(2) of this section, by a date
specified by the Administrator. Such
date shall not be later than 4 years
from the time of startup or 7 years
from permit issuance;

(iii) The source or modification
would meet the requirements of para-
graphs (j) and (k) of this section, based
on the emissions rate that the sta-
tionary source employing the system
of innovative control technology would
be required to meet on the date speci-
fied by the Administrator;

(iv) The source or modification would
not before the date specified by the Ad-
ministrator:

(a) Cause or contribute to a violation
of an applicable national ambient air
quality standard; or

(b) Impact any area where an applica-
ble increment is known to be violated;
and

(v) All other applicable requirements
including those for public participation
have been met.

(vi) The provisions of paragraph (p) of
this section (relating to Class | areas)
have been satisfied with respect to all
periods during the life of the source or
modification.

(3) The Administrator shall withdraw
any approval to employ a system of in-
novative control technology made
under this section, if:

(i) The proposed system fails by the
specified date to achieve the required
continuous emissions reduction rate;
or
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(ii) The proposed system fails before
the specified date so as to contribute to
an unreasonable risk to public health,
welfare, or safety; or

(iii) The Administrator decides at
any time that the proposed system is
unlikely to achieve the required level
of control or to protect the public
health, welfare, or safety.

(4) If a source or modification fails to
meet the required level of continuous
emission reduction within the specified
time period or the approval is with-
drawn in accordance with paragraph
(v)(3) of this section, the Administrator
may allow the source or modification
up to an additional 3 years to meet the
requirement for the application of best
available control technology through
use of a demonstrated system of con-
trol.

(w) Permit rescission. (1) Any permit
issued under this section or a prior
version of this section shall remain in
effect, unless and until it expires under
paragraph (s) of this section or is re-
scinded.

(2) Any owner or operator of a sta-
tionary source or modification who
holds a permit for the source or modi-
fication which was issued under 40 CFR
52.21 as in effect on July 30, 1987, or any
earlier version of this section, may re-
quest that the Administrator rescind
the permit or a particular portion of
the permit.

(3) The Administrator shall grant an
application for rescission if the appli-
cation shows that this section would
not apply to the source or modifica-
tion.

(4) If the Administrator rescinds a
permit under this paragraph, the public
shall be given adequate notice of the
rescission. Publication of an announce-
ment of rescission in a newspaper of
general circulation in the affected re-
gion within 60 days of the rescission
shall be considered adequate notice.

(X) Clean Unit Test for emissions units
that are subject to BACT or LAER. An
owner or operator of a major sta-
tionary source has the option of using
the Clean Unit Test to determine
whether emissions increases at a Clean
Unit are part of a project that is a
major modification according to the
provisions in paragraphs (x)(1) through
(9) of this section.
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(1) Applicability. The provisions of
this paragraph (x) apply to any emis-
sions unit for which a reviewing au-
thority has issued a major NSR permit
within the last 10 years.

(2) General provisions for Clean Units.
The provisions in paragraphs (x)(2)(i)
through (iv) of this section apply to a
Clean Unit.

(i) Any project for which the owner
or operator begins actual construction
after the effective date of the Clean
Unit designation (as determined in ac-
cordance with paragraph (x)(4) of this
section) and before the expiration date
(as determined in accordance with
paragraph (x)(5) of this section) will be
considered to have occurred while the
emissions unit was a Clean Unit.

(i) If a project at a Clean Unit does
not cause the need for a change in the
emission limitations or work practice
requirements in the permit for the unit
that were adopted in conjunction with
BACT and the project would not alter
any physical or operational character-
istics that formed the basis for the
BACT determination as specified in
paragraph (x)(6)(iv) of this section, the
emissions unit remains a Clean Unit.

(iii) If a project causes the need for a
change in the emission limitations or
work practice requirements in the per-
mit for the unit that were adopted in
conjunction with BACT or the project
would alter any physical or operational
characteristics that formed the basis
for the BACT determination as speci-
fied in paragraph (x)(6)(iv) of this sec-
tion, then the emissions unit loses its
designation as a Clean Unit upon
issuance of the necessary permit revi-
sions (unless the unit re-qualifies as a
Clean Unit pursuant to paragraph
(x)(3)(iii) of this section). If the owner
or operator begins actual construction
on the project without first applying to
revise the emissions unit’s permit, the
Clean Unit designation ends imme-
diately prior to the time when actual
construction begins.

(iv) A project that causes an emis-
sions unit to lose its designation as a
Clean Unit is subject to the applica-
bility requirements of paragraphs
(a)(2)(iv)(a) through (d) and paragraph
@)(2)(iv)(f) of this section as if the
emissions unit is not a Clean Unit.
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(3) Qualifying or re-qualifying to use
the Clean Unit Applicability Test. An
emissions unit automatically qualifies
as a Clean Unit when the unit meets
the criteria in paragraphs (x)(3)(i) and
(i) of this section. After the original
Clean Unit expires in accordance with
paragraph (x)(5) of this section or is
lost pursuant to paragraph (x)(2)(iii) of
this section, such emissions unit may
re-qualify as a Clean Unit under either
paragraph (x)(3)(iii) of this section, or
under the Clean Unit provisions in
paragraph (y) of this section. To re-
qualify as a Clean Unit under para-
graph (x)(3)(iii) of this section, the
emissions unit must obtain a new
major NSR permit issued through the
applicable PSD program and meet all
the criteria in paragraph (x)(3)(iii) of
this section. The Clean Unit designa-
tion applies individually for each pol-
lutant emitted by the emissions unit.

(i) Permitting requirement. The emis-
sions unit must have received a major
NSR permit within the last 10 years.
The owner or operator must maintain
and be able to provide information that
would demonstrate that this permit-
ting requirement is met.

(if) Qualifying air pollution control
technologies. Air pollutant emissions
from the emissions unit must be re-
duced through the use of air pollution
control technology (which includes pol-
lution prevention as defined under
paragraph (b)(39) of this section or
work practices) that meets both the
following requirements in paragraphs
(X)(3)(i1)(a) and (b) of this section.

(a) The control technology achieves
the BACT or LAER level of emissions
reductions as determined through
issuance of a major NSR permit within
the past 10 years. However, the emis-
sions unit is not eligible for the Clean
Unit designation if the BACT deter-
mination resulted in no requirement to
reduce emissions below the level of a
standard, uncontrolled, new emissions
unit of the same type.

(b) The owner or operator made an
investment to install the control tech-
nology. For the purpose of this deter-
mination, an investment includes ex-
penses to research the application of a
pollution prevention technique to the
emissions unit or expenses to apply a
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pollution prevention technique to an
emissions unit.

(iii) Re-qualifying for the Clean Unit
designation. The emissions unit must
obtain a new major NSR permit that
requires compliance with the current-
day BACT (or LAER), and the emis-
sions unit must meet the requirements
in paragraphs (x)(3)(i) and (x)(3)(ii) of
this section.

(4) Effective date of the Clean Unit des-
ignation. The effective date of an emis-
sions unit’s Clean Unit designation
(that is, the date on which the owner or
operator may begin to use the Clean
Unit Test to determine whether a
project at the emissions unit is a major
modification) is determined according
to the applicable paragraph (x)(4)(i) or
(X)(4)(i1) of this section.

(i) Original Clean Unit designation, and
emissions units that re-qualify as Clean
Units by implementing new control tech-
nology to meet current-day BACT. The
effective date is the date the emissions
unit’s air pollution control technology
is placed into service, or 3 years after
the issuance date of the major NSR
permit, whichever is earlier, but no
sooner than March 3, 2003, that is the
date these provisions become effective.

(ii) Emissions units that re-qualify for
the Clean Unit designation using an exist-
ing control technology. The effective
date is the date the new, major NSR
permit is issued.

(5) Clean Unit expiration. An emis-
sions unit’s Clean Unit designation ex-
pires (that is, the date on which the
owner or operator may no longer use
the Clean Unit Test to determine
whether a project affecting the emis-
sions unit is, or is part of, a major
modification) according to the applica-
ble paragraph (x)(5)(i) or (ii) of this sec-
tion.

(i) Original Clean Unit designation, and
emissions units that re-qualify by imple-
menting new control technology to meet
current-day BACT. For any emissions
unit that automatically qualifies as a
Clean Unit under paragraphs (x)(3)(i)
and (ii) of this section or re-qualifies
by implementing new control tech-
nology to meet current-day BACT
under paragraph (x)(3)(iii) of this sec-
tion, the Clean Unit designation ex-
pires 10 years after the effective date,
or the date the equipment went into
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service, whichever is earlier; or, it ex-
pires at any time the owner or operator
fails to comply with the provisions for
maintaining the Clean Unit designa-
tion in paragraph (x)(7) of this section.

(ii) Emissions units that re-qualify for
the Clean Unit designation using an exist-
ing control technology. For any emis-
sions unit that re-qualifies as a Clean
Unit under paragraph (x)(3)(iii) of this
section using an existing control tech-
nology, the Clean Unit designation ex-
pires 10 years after the effective date;
or, it expires any time the owner or op-
erator fails to comply with the provi-
sions for maintaining the Clean Unit
designation in paragraph (x)(7) of this
section.

(6) Required title VV permit content for a
Clean Unit. After the effective date of
the Clean Unit designation, and in ac-
cordance with the provisions of the ap-
plicable title V permit program under
part 70 or part 71 of this chapter, but
no later than when the title V permit
is renewed, the title V permit for the
major stationary source must include
the following terms and conditions in
paragraphs (x)(6)(i) through (vi) of this
section related to the Clean Unit.

(i) A statement indicating that the
emissions unit qualifies as a Clean Unit
and identifying the pollutant(s) for
which this designation applies.

(ii) The effective date of the Clean Unit
designation. If this date is not known
when the Clean Unit designation is ini-
tially recorded in the title V permit
(e.g., because the air pollution control
technology is not yet in service), the
permit must describe the event that
will determine the effective date (e.g.,
the date the control technology is
placed into service). Once the effective
date is determined, the owner or oper-
ator must notify the Administrator of
the exact date. This specific effective
date must be added to the source’s title
V permit at the first opportunity, such
as a modification, revision, reopening,
or renewal of the title V permit for any
reason, whichever comes first, but in
no case later than the next renewal.

(iii) The expiration date of the Clean
Unit designation. If this date is not
known when the Clean Unit designa-
tion is initially recorded into the title
V permit (e.g., because the air pollu-
tion control technology is not yet in
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service), then the permit must describe
the event that will determine the expi-
ration date (e.g., the date the control
technology is placed into service). Once
the expiration date is determined, the
owner or operator must notify the Ad-
ministrator of the exact date. The expi-
ration date must be added to the
source’s title V permit at the first op-
portunity, such as a modification, revi-
sion, reopening, or renewal of the title
V permit for any reason, whichever
comes first, but in no case later than
the next renewal.

(iv) AIll emission limitations and
work practice requirements adopted in
conjunction with BACT, and any phys-
ical or operational characteristics
which formed the basis for the BACT
determination (e.g., possibly the emis-
sions unit’s capacity or throughput).

(v) Monitoring, recordkeeping, and
reporting requirements as necessary to
demonstrate that the emissions unit
continues to meet the criteria for
maintaining the Clean Unit designa-
tion. (See paragraph (x)(7) of this sec-
tion.)

(vi) Terms reflecting the owner or op-
erator’s duties to maintain the Clean
Unit designation and the consequences
of failing to do so, as presented in para-
graph (x)(7) of this section.

(7) Maintaining the Clean Unit designa-
tion. To maintain the Clean Unit des-
ignation, the owner or operator must
conform to all the restrictions listed in
paragraphs (x)(7)(i) through (iii) of this
section. This paragraph (x)(7) applies
independently to each pollutant for
which the emissions unit has the Clean
Unit designation. That is, failing to
conform to the restrictions for one pol-
lutant affects the Clean Unit designa-
tion only for that pollutant.

(i) The Clean Unit must comply with
the emission limitation(s) and/or work
practice requirements adopted in con-
junction with the BACT that is re-
corded in the major NSR permit, and
subsequently reflected in the title V
permit. The owner or operator may not
make a physical change in or change in
the method of operation of the Clean
Unit that causes the emissions unit to
function in a manner that is incon-
sistent with the physical or oper-
ational characteristics that formed the
basis for the BACT determination (e.g.,
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possibly the emissions unit’s capacity
or throughput).

(ii) The Clean Unit must comply with
any terms and conditions in the title V
permit related to the unit’s Clean Unit
designation.

(iii) The Clean Unit must continue to
control emissions using the specific air
pollution control technology that was
the basis for its Clean Unit designa-
tion. If the emissions unit or control
technology is replaced, then the Clean
Unit designation ends.

(8) Netting at Clean Units. Emissions
changes that occur at a Clean Unit
must not be included in calculating a
significant net emissions increase (that
is, must not be used in a ‘‘netting anal-
ysis’), unless such use occurs before
the effective date of the Clean Unit
designation, or after the Clean Unit
designation expires; or, unless the
emissions unit reduces emissions below
the level that qualified the unit as a
Clean Unit. However, if the Clean Unit
reduces emissions below the level that
qualified the unit as a Clean Unit, then
the owner or operator may generate a
credit for the difference between the
level that qualified the unit as a Clean
Unit and the new emissions limit if
such reductions are surplus, quantifi-
able, and permanent. For purposes of
generating offsets, the reductions must
also be federally enforceable. For pur-
poses of determining creditable net
emissions increases and decreases, the
reductions must also be enforceable as
a practical matter.

(9) Effect of redesignation on the Clean
Unit designation. The Clean Unit des-
ignation of an emissions unit is not af-
fected by re-designation of the attain-
ment status of the area in which it is
located. That is, if a Clean Unit is lo-
cated in an attainment area and the
area is redesignated to nonattainment,
its Clean Unit designation is not af-
fected. Similarly, redesignation from
nonattainment to attainment does not
affect the Clean Unit designation. How-
ever, if an existing Clean Unit designa-
tion expires, it must re-qualify under
the requirements that are currently
applicable in the area.

(y) Clean Unit provisions for emissions
units that achieve an emission limitation
comparable to BACT. An owner or oper-
ator of a major stationary source has
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the option of using the Clean Unit Test
to determine whether emissions in-
creases at a Clean Unit are part of a
project that is a major modification
according to the provisions in para-
graphs (y)(1) through (11) of this sec-
tion.

(1) Applicability. The provisions of
this paragraph (y) apply to emissions
units which do not qualify as Clean
Units under paragraph (x) of this sec-
tion, but which are achieving a level of
emissions control comparable to BACT,
as determined by the Administrator in
accordance with this paragraph (y).

(2) General provisions for Clean Units.
The provisions in paragraphs (y)(2)(i)
through (iv) of this section apply to a
Clean Unit (designated under this para-
graph (y)).

(i) Any project for which the owner
or operator begins actual construction
after the effective date of the Clean
Unit designation (as determined in ac-
cordance with paragraph (y)(5) of this
section) and before the expiration date
(as determined in accordance with
paragraph (y)(6) of this section) will be
considered to have occurred while the
emissions unit was a Clean Unit.

(i) If a project at a Clean Unit does
not cause the need for a change in the
emission limitations or work practice
requirements in the permit for the unit
that have been determined (pursuant
to paragraph (y)(4) of this section) to
be comparable to BACT, and the
project would not alter any physical or
operational characteristics that
formed the basis for determining that
the emissions unit’s control technology
achieves a level of emissions control
comparable to BACT as specified in
paragraph (y)(8)(iv) of this section, the
emissions unit remains a Clean Unit.

(iii) If a project causes the need for a
change in the emission limitations or
work practice requirements in the per-
mit for the unit that have been deter-
mined (pursuant to paragraph (y)(4) of
this section) to be comparable to
BACT, or the project would alter any
physical or operational characteristics
that formed the basis for determining
that the emissions unit’s control tech-
nology achieves a level of emissions
control comparable to BACT as speci-
fied in paragraph (y)(8)(iv) of this sec-
tion, then the emissions unit loses its
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designation as a Clean Unit upon
issuance of the necessary permit revi-
sions (unless the unit re-qualifies as a
Clean Unit pursuant to paragraph
(u)(3)(iv) of this section). If the owner
or operator begins actual construction
on the project without first applying to
revise the emissions unit’s permit, the
Clean Unit designation ends imme-
diately prior to the time when actual
construction begins.

(iv) A project that causes an emis-
sions unit to lose its designation as a
Clean Unit is subject to the applica-
bility requirements of paragraphs
(@)(2)(iv)(a) through (d) and paragraph
(@ @)(iv)(f) of this section as if the
emissions unit is not a Clean Unit.

(3) Qualifying or re-qualifying to use
the Clean Unit applicability test. An
emissions unit qualifies as a Clean Unit
when the unit meets the criteria in
paragraphs (y)(3)(i) through (iii) of this
section. After the original Clean Unit
designation expires in accordance with
paragraph (y)(6) of this section or is
lost pursuant to paragraph (y)(2)(iii) of
this section, such emissions unit may
re-qualify as a Clean Unit under either
paragraph (y)(3)(iv) of this section, or
under the Clean Unit provisions in
paragraph (x) of this section. To re-
qualify as a Clean Unit under para-
graph (y)(3)(iv) of this section, the
emissions unit must obtain a new per-
mit issued pursuant to the require-
ments in paragraphs (y)(7) and (8) of
this section and meet all the criteria in
paragraph (y)(3)(iv) of this section. The
Administrator will make a separate
Clean Unit designation for each pollut-
ant emitted by the emissions unit for
which the emissions unit qualifies as a
Clean Unit.

(1) Qualifying air pollution control tech-
nologies. Air pollutant emissions from
the emissions unit must be reduced
through the use of air pollution control
technology (which includes pollution
prevention as defined under paragraph
(b)(39) of this section or work prac-
tices) that meets both the following re-
quirements in paragraphs (y)(3)(i)(a)
and (b) of this section.

(a) The owner or operator has dem-
onstrated that the emissions unit’s
control technology is comparable to
BACT according to the requirements of
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paragraph (y)(4) of this section. How-
ever, the emissions unit is not eligible
for a Clean Unit designation if its emis-
sions are not reduced below the level of
a standard, uncontrolled emissions
unit of the same type (e.g., if the BACT
determinations to which it is compared
have resulted in a determination that
no control measures are required).

(b) The owner or operator made an
investment to install the control tech-
nology. For the purpose of this deter-
mination, an investment includes ex-
penses to research the application of a
pollution prevention technique to the
emissions unit or to retool the unit to
apply a pollution prevention technique.

(i) Impact of emissions from the unit.
The Administrator must determine
that the allowable emissions from the
emissions unit will not cause or con-
tribute to a violation of any national
ambient air quality standard or PSD
increment, or adversely impact an air
quality related value (such as visi-
bility) that has been identified for a
Federal Class | area by a Federal Land
Manager and for which information is
available to the general public.

(iii) Date of installation. An emissions
unit may qualify as a Clean Unit even
if the control technology, on which the
Clean Unit designation is based, was
installed before March 3, 2003. However,
for such emissions units, the owner or
operator must apply for the Clean Unit
designation before December 31, 2004.
For technologies installed on and after
March 3, 2003, the owner or operator
must apply for the Clean Unit designa-
tion at the time the control technology
is installed.

(iv) Re-qualifying as a Clean Unit. The
emissions unit must obtain a new per-
mit (pursuant to requirements in para-
graphs (y)(7) and (8) of this section)
that demonstrates that the emissions
unit’s control technology is achieving
a level of emission control comparable
to current-day BACT, and the emis-
sions unit must meet the requirements
in paragraphs (y)(3)(i)(a) and (y)(3)(ii)
of this section.

(4) Demonstrating control effectiveness
comparable to BACT. The owner or oper-
ator may demonstrate that the emis-
sions unit’s control technology is com-
parable to BACT for purposes of para-
graph (y)(3)(i) of this section according
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to either paragraph (y)(4)(i) or (ii) of
this section. Paragraph (y)4)(iii) of
this section specifies the time for mak-
ing this comparison.

(i) Comparison to previous BACT and
LAER determinations. The Adminis-
trator maintains an on-line data base
of previous determinations of RACT,
BACT, and LAER in the RACT/BACT/
LAER Clearinghouse (RBLC). The
emissions unit’s control technology is
presumed to be comparable to BACT if
it achieves an emission limitation that
is equal to or better than the average
of the emission limitations achieved by
all the sources for which a BACT or
LAER determination has been made
within the preceding 5 years and en-
tered into the RBLC, and for which it
is technically feasible to apply the
BACT or LAER control technology to
the emissions unit. The Administrator
shall also compare this presumption to
any additional BACT or LAER deter-
minations of which he or she is aware,
and shall consider any information on
achieved-in-practice pollution control
technologies provided during the public
comment period, to determine whether
any presumptive determination that
the control technology is comparable
to BACT is correct.

(ii) The substantially-as-effective test.
The owner or operator may dem-
onstrate that the emissions unit’s con-
trol technology is substantially as ef-
fective as BACT. In addition, any other
person may present evidence related to
whether the control technology is sub-
stantially as effective as BACT during
the public participation process re-
quired under paragraph (y)(7) of this
section. The Administrator shall con-
sider such evidence on a case-by-case
basis and determine whether the emis-
sions unit’s air pollution control tech-
nology is substantially as effective as
BACT.

(iii) Time of comparison. (a) Emissions
units with control technologies that are
installed before March 3, 2003. The owner
or operator of an emissions unit whose
control technology is installed before
March 3, 2003 may, at its option, either
demonstrate that the emission limita-
tion achieved by the emissions unit’s
control technology is comparable to
the BACT requirements that applied at
the time the control technology was
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installed, or demonstrate that the
emission limitation achieved by the
emissions unit’s control technology is
comparable to current-day BACT re-
quirements. The expiration date of the
Clean Unit designation will depend on
which option the owner or operator
uses, as specified in paragraph (y)(6) of
this section.

(b) Emissions units with control tech-
nologies that are installed on and after
March 3, 2003. The owner or operator
must demonstrate that the emission
limitation achieved by the emissions
unit’s control technology is com-
parable to current-day BACT require-
ments.

(5) Effective date of the Clean Unit des-
ignation. The effective date of an emis-
sions unit’s Clean Unit designation
(that is, the date on which the owner or
operator may begin to use the Clean
Unit Test to determine whether a
project involving the emissions unit is
a major modification) is the date that
the permit required by paragraph (y)(7)
of this section is issued or the date
that the emissions unit’s air pollution
control technology is placed into serv-
ice, whichever is later.

(6) Clean Unit expiration. If the owner
or operator demonstrates that the
emission limitation achieved by the
emissions unit’s control technology is
comparable to the BACT requirements
that applied at the time the control
technology was installed, then the
Clean Unit designation expires 10 years
from the date that the control tech-
nology was installed. For all other
emissions units, the Clean Unit des-
ignation expires 10 years from the ef-
fective date of the Clean Unit designa-
tion, as determined according to para-
graph (y)(5) of this section. In addition,
for all emissions units, the Clean Unit
designation expires any time the owner
or operator fails to comply with the
provisions for maintaining the Clean
Unit designation in paragraph (y)(9) of
this section.

(7) Procedures for designating emissions
units as Clean Units. The Administrator
shall designate an emissions unit a
Clean Unit only by issuing a permit
through a permitting program that has
been approved by the Administrator
and that conforms with the require-
ments of §§51.160 through 51.164 of this
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chapter including requirements for
public notice of the proposed Clean
Unit designation and opportunity for
public comment. Such permit must
also meet the requirements in para-
graph (y)(8) of this section.

(8) Required permit content. The per-
mit required by paragraph (y)(7) of this
section shall include the terms and
conditions set forth in paragraphs
(y)(8)(i) through (vi) of this section.
Such terms and conditions shall be in-
corporated into the major stationary
source’s title V permit in accordance
with the provisions of the applicable
title V permit program under part 70 or
part 71 of this chapter, but no later
than when the title V permit is re-
newed.

(i) A statement indicating that the
emissions unit qualifies as a Clean Unit
and identifying the pollutant(s) for
which this designation applies.

(i) The effective date of the Clean Unit
designation. If this date is not known
when the Administrator issues the per-
mit (e.g., because the air pollution con-
trol technology is not yet in service),
then the permit must describe the
event that will determine the effective
date (e.g., the date the control tech-
nology is placed into service). Once the
effective date is known, then the owner
or operator must notify the Adminis-
trator of the exact date. This specific
effective date must be added to the
source’s title V permit at the first op-
portunity, such as a modification, revi-
sion, reopening, or renewal of the title
V permit for any reason, whichever
comes first, but in no case later than
the next renewal.

(iii) The expiration date of the Clean
Unit designation. If this date is not
known when the Administrator issues
the permit (e.g., because the air pollu-
tion control technology is not yet in
service), then the permit must describe
the event that will determine the expi-
ration date (e.g., the date the control
technology is placed into service). Once
the expiration date is known, then the
owner or operator must notify the Ad-
ministrator of the exact date. The expi-
ration date must be added to the
source’s title V permit at the first op-
portunity, such as a modification, revi-
sion, reopening, or renewal of the title
V permit for any reason, whichever
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comes first, but in no case later than
the next renewal.

(iv) AIll emission limitations and
work practice requirements adopted in
conjunction with emission limitations
necessary to assure that the control
technology continues to achieve an
emission limitation comparable to
BACT, and any physical or operational
characteristics that formed the basis
for determining that the emissions
unit’s control technology achieves a
level of emissions control comparable
to BACT (e.g., possibly the emissions
unit’s capacity or throughput).

(v) Monitoring, recordkeeping, and
reporting requirements as necessary to
demonstrate that the emissions unit
continues to meet the criteria for
maintaining its Clean Unit designa-
tion. (See paragraph (y)(9) of this sec-
tion.)

(vi) Terms reflecting the owner or op-
erator’s duties to maintain the Clean
Unit designation and the consequences
of failing to do so, as presented in para-
graph (y)(9) of this section.

(9) Maintaining a Clean Unit designa-
tion. To maintain the Clean Unit des-
ignation, the owner or operator must
conform to all the restrictions listed in
paragraphs (y)(9)(i) through (v) of this
section. This paragraph (y)(9) applies
independently to each pollutant for
which the Administrator has des-
ignated the emissions unit a Clean
Unit. That is, failing to conform to the
restrictions for one pollutant affects
the Clean Unit designation only for
that pollutant.

(i) The Clean Unit must comply with
the emission limitation(s) and/or work
practice requirements adopted to en-
sure that the control technology con-
tinues to achieve emission control
comparable to BACT.

(ii) The owner or operator may not
make a physical change in or change in
the method of operation of the Clean
Unit that causes the emissions unit to
function in a manner that is incon-
sistent with the physical or oper-
ational characteristics that formed the
basis for the determination that the
control technology is achieving a level
of emission control that is comparable
to BACT (e.g., possibly the emissions
unit’s capacity or throughput).

(iii) [Reserved]

46

40 CFR Ch. | (7-1-03 Edition)

(iv) The Clean Unit must comply
with any terms and conditions in the
title V permit related to the unit’s
Clean Unit designation.

(v) The Clean Unit must continue to
control emissions using the specific air
pollution control technology that was
the basis for its Clean Unit designa-
tion. If the emissions unit or control
technology is replaced, then the Clean
Unit designation ends.

(10) Netting at Clean Units. Emissions
changes that occur at a Clean Unit
must not be included in calculating a
significant net emissions increase (that
is, must not be used in a ‘“‘netting anal-
ysis’) unless such use occurs before
March 3, 2003 or after the Clean Unit
designation expires; or, unless the
emissions unit reduces emissions below
the level that qualified the unit as a
Clean Unit. However, if the Clean Unit
reduces emissions below the level that
qualified the unit as a Clean Unit, then
the owner or operator may generate a
credit for the difference between the
level that qualified the unit as a Clean
Unit and the emissions unit’s new
emissions limit if such reductions are
surplus, quantifiable, and permanent.
For purposes of generating offsets, the
reductions must also be federally en-
forceable. For purposes of determining
creditable net emissions increases and
decreases, the reductions must also be
enforceable as a practical matter.

(11) Effect of redesignation on a Clean
Unit designation. The Clean Unit des-
ignation of an emissions unit is not af-
fected by redesignation of the attain-
ment status of the area in which it is
located. That is, if a Clean Unit is lo-
cated in an attainment area and the
area is redesignated to nonattainment,
its Clean Unit designation is not af-
fected. Similarly, redesignation from
nonattainment to attainment does not
affect the Clean Unit designation. How-
ever, if a Clean Unit’s designation ex-
pires or is lost pursuant to paragraphs
(x)(2)(iii) and (y)(2)(iii) of this section,
it must re-qualify under the require-
ments that are currently applicable.

(z) PCP exclusion procedural require-
ments. PCPs shall be provided accord-
ing to the provisions in paragraphs
(z)(1) through (6) of this section.

(1) Before an owner or operator be-
gins actual construction of a PCP, the
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owner or operator must either submit a
notice to the Administrator if the
project is listed in paragraphs (b)(32)(i)
through (vi) of this section, or if the
project is not listed in paragraphs
(b)(32)(1) through (vi) of this section,
then the owner or operator must sub-
mit a permit application and obtain
approval to use the PCP exclusion from
the Administrator consistent with the
requirements in paragraph (z)(5) of this
section. Regardless of whether the
owner or operator submits a notice or
a permit application, the project must
meet the requirements in paragraph
(z)(2) of this section, and the notice or
permit application must contain the
information required in paragraph
(z)(3) of this section.

(2) Any project that relies on the
PCP exclusion must meet the require-
ments of paragraphs (z)(2)(i) and (ii) of
this section.

(i) Environmentally beneficial analysis.
The environmental benefit from the
emissions reductions of pollutants reg-
ulated under the Act must outweigh
the environmental detriment of emis-
sions increases in pollutants regulated
under the Act. A statement that a
technology from paragraphs (b)(32)(i)
through (vi) of this section is being
used shall be presumed to satisfy this
requirement.

(ii) Air quality analysis. The emissions
increases from the project will not
cause or contribute to a violation of
any national ambient air quality
standard or PSD increment, or ad-
versely impact an air quality related
value (such as visibility) that has been
identified for a Federal Class | area by
a Federal Land Manager and for which
information is available to the general
public.

(3) Content of notice or permit applica-
tion. In the notice or permit applica-
tion sent to the Administrator, the
owner or operator must include, at a
minimum, the information listed in
paragraphs (z)(3)(i) through (v) of this
section.

(i) A description of the project.

(i) The potential emissions increases
and decreases of any pollutant regu-
lated under the Act and the projected
emissions increases and decreases
using the methodology in paragraph
(@)(2)(iv) of this section, that will re-
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sult from the project, and a copy of the
environmentally beneficial analysis re-
quired by paragraph (z)(2)(i) of this sec-
tion.

(iii) A description of monitoring and
recordkeeping, and all other methods,
to be used on an ongoing basis to dem-
onstrate that the project is environ-
mentally beneficial. Methods should be
sufficient to meet the requirements in
part 70 and part 71 of this chapter.

(iv) A certification that the project
will be designed and operated in a man-
ner that is consistent with proper in-
dustry and engineering practices, in a
manner that is consistent with the en-
vironmentally beneficial analysis and
air quality analysis required by para-
graphs (z)(2)(i) and (ii) of this section,
with information submitted in the no-
tice or permit application, and in such
a way as to minimize, within the phys-
ical configuration and operational
standards usually associated with the
emissions control device or strategy,
emissions of collateral pollutants.

(v) Demonstration that the PCP will
not have an adverse air quality impact
(e.g., modeling, screening level mod-
eling results, or a statement that the
collateral emissions increase is in-
cluded within the parameters used in
the most recent modeling exercise) as
required by paragraph (z)(2)(ii) of this
section. An air quality impact analysis
is not required for any pollutant that
will not experience a significant emis-
sions increase as a result of the
project.

(4) Notice process for listed projects. For
projects listed in paragraphs (b)(32)(i)
through (vi) of this section, the owner
or operator may begin actual construc-
tion of the project immediately after
notice is sent to the Administrator
(unless otherwise prohibited under re-
quirements of the applicable State Im-
plementation Plan). The owner or oper-
ator shall respond to any requests by
the Administrator for additional infor-
mation that the Administrator deter-
mines is necessary to evaluate the suit-
ability of the project for the PCP ex-
clusion.

(5) Permit process for unlisted projects.
Before an owner or operator may begin
actual construction of a PCP project
that is not listed in paragraphs
(b)(32)(i) through (vi) of this section,
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the project must be approved by the
Administrator and recorded in a State
Implementation Plan-approved permit
or title V permit using procedures that
are consistent with §§51.160 and 51.161
of this chapter. This includes the re-
quirement that the Administrator pro-
vide the public with notice of the pro-
posed approval, with access to the envi-
ronmentally beneficial analysis and
the air quality analysis, and provide at
least a 30-day period for the public and
the Administrator to submit com-
ments. The Administrator must ad-
dress all material comments received
by the end of the comment period be-
fore taking final action on the permit.

(6) Operational requirements. Upon in-
stallation of the PCP, the owner or op-
erator must comply with the require-
ments of paragraphs (z)(6)(i) through
(iv) of this section.

(i) General duty. The owner or oper-
ator must operate the PCP in a manner
consistent with proper industry and en-
gineering practices, in a manner that is
consistent with the environmentally
beneficial analysis and air quality
analysis required by paragraphs (z)(2)(i)
and (ii) of this section, with informa-
tion submitted in the notice or permit
application required by paragraph (z)(3)
of this section, and in such a way as to
minimize, within the physical configu-
ration and operational standards usu-
ally associated with the emissions con-
trol device or strategy, emissions of
collateral pollutants.

(ii) Recordkeeping. The owner or oper-
ator must maintain copies on site of
the environmentally beneficial anal-
ysis, the air quality impacts analysis,
and monitoring and other emission
records to prove that the PCP operated
consistent with the general duty re-
quirements in paragraph (z)(6)(i) of this
section.

(iii) Permit requirements. The owner or
operator must comply with any provi-
sions in the State Implementation
Plan-approved permit or title V permit
related to use and approval of the PCP
exclusion.

(iv) Generation of emission reduction
credits. Emission reductions created by
a PCP shall not be included in calcu-
lating a significant net emissions in-
crease unless the emissions unit fur-
ther reduces emissions after qualifying
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for the PCP exclusion (e.g., taking an
operational restriction on the hours of
operation). The owner or operator may
generate a credit for the difference be-
tween the level of reduction which was
used to qualify for the PCP exclusion
and the new emissions limit if such re-
ductions are surplus, quantifiable, and
permanent. For purposes of generating
offsets, the reductions must also be
federally enforceable. For purposes of
determining creditable net emissions
increases and decreases, the reductions
must also be enforceable as a practical
matter.

(aa) Actuals PALs. The provisions in
paragraphs (aa)(1) through (15) of this
section govern actuals PALs.

(1) Applicability. (i) The Adminis-
trator may approve the use of an
actuals PAL for any existing major
stationary source if the PAL meets the
requirements in paragraphs (aa)(l)
through (15) of this section. The term
“PAL” shall mean ‘‘actuals PAL”
throughout paragraph (aa) of this sec-
tion.

(if) Any physical change in or change
in the method of operation of a major
stationary source that maintains its
total source-wide emissions below the
PAL level, meets the requirements in
paragraphs (aa)(1) through (15) of this
section, and complies with the PAL
permit:

(@) Is not a major modification for
the PAL pollutant;

(b) Does not have to be approved
through the PSD program; and

(c) Is not subject to the provisions in
paragraph (r)(4) of this section (restric-
tions on relaxing enforceable emission
limitations that the major stationary
source used to avoid applicability of
the major NSR program).

(iii) Except as provided under para-
graph (aa)(1)(ii)(c) of this section, a
major stationary source shall continue
to comply with all applicable Federal
or State requirements, emission limi-
tations, and work practice require-
ments that were established prior to
the effective date of the PAL.

(2) Definitions. For the purposes of
this section, the definitions in para-
graphs (aa)(2)(i) through (xi) of this
section apply. When a term is not de-
fined in these paragraphs, it shall have
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the meaning given in paragraph (b) of
this section or in the Act.

(i) Actuals PAL for a major stationary
source means a PAL based on the base-
line actual emissions (as defined in
paragraph (b)(48) of this section) of all
emissions units (as defined in para-
graph (b)(7) of this section) at the
source, that emit or have the potential
to emit the PAL pollutant.

(ii) Allowable emissions means “‘allow-
able emissions’ as defined in paragraph
(b)(16) of this section, except as this
definition is modified according to
paragraphs (aa)(2)(ii)(a) and (b) of this
section.

(a) The allowable emissions for any
emissions unit shall be calculated con-
sidering any emission limitations that
are enforceable as a practical matter
on the emissions unit’s potential to
emit.

(b) An emissions unit’s potential to
emit shall be determined using the def-
inition in paragraph (b)(4) of this sec-
tion, except that the words ‘“‘or en-
forceable as a practical matter’’ should
be added after ‘‘federally enforceable.”

(iii) Small emissions unit means an
emissions unit that emits or has the
potential to emit the PAL pollutant in
an amount less than the significant
level for that PAL pollutant, as defined
in paragraph (b)(23) of this section or in
the Act, whichever is lower.

(iv) Major emissions unit means:

(a) Any emissions unit that emits or
has the potential to emit 100 tons per
year or more of the PAL pollutant in
an attainment area; or

(b) Any emissions unit that emits or
has the potential to emit the PAL pol-
lutant in an amount that is equal to or
greater than the major source thresh-
old for the PAL pollutant as defined by
the Act for nonattainment areas. For
example, in accordance with the defini-
tion of major stationary source in sec-
tion 182(c) of the Act, an emissions unit
would be a major emissions unit for
VOC if the emissions unit is located in
a serious o0zone nonattainment area
and it emits or has the potential to
emit 50 or more tons of VOC per year.

(v) Plantwide applicability limitation
(PAL) means an emission limitation
expressed in tons per year, for a pollut-
ant at a major stationary source, that
is enforceable as a practical matter

49

§52.21

and established source-wide in accord-
ance with paragraphs (aa)(1) through
(15) of this section.

(vi) PAL effective date generally
means the date of issuance of the PAL
permit. However, the PAL effective
date for an increased PAL is the date
any emissions unit that is part of the
PAL major modification becomes oper-
ational and begins to emit the PAL
pollutant.

(vii) PAL effective period means the
period beginning with the PAL effec-
tive date and ending 10 years later.

(viii) PAL major modification means,
notwithstanding paragraphs (b)(2) and
(b)(3) of this section (the definitions for
major modification and net emissions
increase), any physical change in or
change in the method of operation of
the PAL source that causes it to emit
the PAL pollutant at a level equal to
or greater than the PAL.

(ix) PAL permit means the major NSR
permit, the minor NSR permit, or the
State operating permit under a pro-
gram that is approved into the State
Implementation Plan, or the title V
permit issued by the Administrator
that establishes a PAL for a major sta-
tionary source.

(X) PAL pollutant means the pollutant
for which a PAL is established at a
major stationary source.

(xi) Significant emissions unit means
an emissions unit that emits or has the
potential to emit a PAL pollutant in
an amount that is equal to or greater
than the significant level (as defined in
paragraph (b)(23) of this section or in
the Act, whichever is lower) for that
PAL pollutant, but less than the
amount that would qualify the unit as
a major emissions unit as defined in
paragraph (aa)(2)(iv) of this section.

(3) Permit application requirements. As
part of a permit application requesting
a PAL, the owner or operator of a
major stationary source shall submit
the following information to the Ad-
ministrator for approval:

(i) A list of all emissions units at the
source designated as small, significant
or major based on their potential to
emit. In addition, the owner or oper-
ator of the source shall indicate which,
if any, Federal or State applicable re-
quirements, emission limitations, or
work practices apply to each unit.
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(ii) Calculations of the baseline ac-
tual emissions (with supporting docu-
mentation). Baseline actual emissions
are to include emissions associated not
only with operation of the unit, but
also emissions associated with startup,
shutdown, and malfunction.

(iii) The calculation procedures that
the major stationary source owner or
operator proposes to use to convert the
monitoring system data to monthly
emissions and annual emissions based
on a 12-month rolling total for each
month as required by paragraph
(aa)(13)(i) of this section.

(4) General requirements for estab-
lishing PALs. (i) The Administrator is
allowed to establish a PAL at a major
stationary source, provided that at a
minimum, the requirements in para-
graphs (aa)(4)(i)(a) through (g) of this
section are met.

(a) The PAL shall impose an annual
emission limitation in tons per year,
that is enforceable as a practical mat-
ter, for the entire major stationary
source. For each month during the
PAL effective period after the first 12
months of establishing a PAL, the
major stationary source owner or oper-
ator shall show that the sum of the
monthly emissions from each emis-
sions unit under the PAL for the pre-
vious 12 consecutive months is less
than the PAL (a 12-month average,
rolled monthly). For each month dur-
ing the first 11 months from the PAL
effective date, the major stationary
source owner or operator shall show
that the sum of the preceding monthly
emissions from the PAL effective date
for each emissions unit under the PAL
is less than the PAL.

(b) The PAL shall be established in a
PAL permit that meets the public par-
ticipation requirements in paragraph
(aa)(5) of this section.

(c) The PAL permit shall contain all
the requirements of paragraph (aa)(7)
of this section.

(d) The PAL shall include fugitive
emissions, to the extent quantifiable,
from all emissions units that emit or
have the potential to emit the PAL
pollutant at the major stationary
source.

(e) Each PAL shall regulate emis-
sions of only one pollutant.
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(f) Each PAL shall have a PAL effec-
tive period of 10 years.

(@) The owner or operator of the
major stationary source with a PAL
shall comply with the monitoring, rec-
ordkeeping, and reporting require-
ments provided in paragraphs (aa)(12)
through (14) of this section for each
emissions unit under the PAL through
the PAL effective period.

(ii) At no time (during or after the
PAL effective period) are emissions re-
ductions of a PAL pollutant that occur
during the PAL effective period cred-
itable as decreases for purposes of off-
sets under §51.165(a)(3)(ii) of this chap-
ter unless the level of the PAL is re-
duced by the amount of such emissions
reductions and such reductions would
be creditable in the absence of the
PAL.

(5) Public participation requirements for
PALs. PALs for existing major sta-
tionary sources shall be established, re-
newed, or increased through a proce-
dure that is consistent with §§51.160
and 51.161 of this chapter. This includes
the requirement that the Adminis-
trator provide the public with notice of
the proposed approval of a PAL permit
and at least a 30-day period for sub-
mittal of public comment. The Admin-
istrator must address all material com-
ments before taking final action on the
permit.

(6) Setting the 10-year actuals PAL
level. The actuals PAL level for a major
stationary source shall be established
as the sum of the baseline actual emis-
sions (as defined in paragraph (b)(48) of
this section) of the PAL pollutant for
each emissions unit at the source; plus
an amount equal to the applicable sig-
nificant level for the PAL pollutant
under paragraph (b)(23) of this section
or under the Act, whichever is lower.
When establishing the actuals PAL
level, for a PAL pollutant, only one
consecutive 24-month period must be
used to determine the baseline actual
emissions for all existing emissions
units. However, a different consecutive
24-month period may be used for each
different PAL pollutant. Emissions as-
sociated with units that were perma-
nently shutdown after this 24-month
period must be subtracted from the
PAL level. Emissions from units on
which actual construction began after
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the 24-month period must be added to
the PAL level in an amount equal to
the potential to emit of the units. The
Administrator shall specify a reduced
PAL level(s) (in tons/yr) in the PAL
permit to become effective on the fu-
ture compliance date(s) of any applica-
ble Federal or State regulatory re-
quirement(s) that the Administrator is
aware of prior to issuance of the PAL
permit. For instance, if the source
owner or operator will be required to
reduce emissions from industrial boil-
ers in half from baseline emissions of 60
ppm NOx to a new rule limit of 30 ppm,
then the permit shall contain a future
effective PAL level that is equal to the
current PAL level reduced by half of
the original baseline emissions of such
unit(s).

(7) Contents of the PAL permit. The
PAL permit must contain, at a min-
imum, the information in paragraphs
(aa)(7)(i) through (x) of this section.

(i) The PAL pollutant and the appli-
cable source-wide emission limitation
in tons per year.

(i) The PAL permit effective date
and the expiration date of the PAL
(PAL effective period).

(iii) Specification in the PAL permit
that if a major stationary source owner
or operator applies to renew a PAL in
accordance with paragraph (aa)(10) of
this section before the end of the PAL
effective period, then the PAL shall
not expire at the end of the PAL effec-
tive period. It shall remain in effect
until a revised PAL permit is issued by
a reviewing authority.

(iv) A requirement that emission cal-
culations for compliance purposes must
include emissions from startups, shut-
downs, and malfunctions.

(v) A requirement that, once the PAL
expires, the major stationary source is
subject to the requirements of para-
graph (aa)(9) of this section.

(vi) The calculation procedures that
the major stationary source owner or
operator shall use to convert the moni-
toring system data to monthly emis-
sions and annual emissions based on a
12-month rolling total as required by
paragraph (aa)(13)(i) of this section.

(vii) A requirement that the major
stationary source owner or operator
monitor all emissions units in accord-
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ance with the provisions under para-
graph (aa)(12) of this section.

(viii) A requirement to retain the
records required under paragraph
(aa)(13) of this section on site. Such
records may be retained in an elec-
tronic format.

(ix) A requirement to submit the re-
ports required under paragraph (aa)(14)
of this section by the required dead-
lines.

(X) Any other requirements that the
Administrator deems necessary to im-
plement and enforce the PAL.

(8) PAL effective period and reopening
of the PAL permit. The requirements in
paragraphs (aa)(8)(i) and (ii) of this sec-
tion apply to actuals PALs.

(i) PAL effective period. The Adminis-
trator shall specify a PAL effective pe-
riod of 10 years.

(ii) Reopening of the PAL permit.

(a) During the PAL effective period,
the Administrator must reopen the
PAL permit to:

(1) Correct typographical/calculation
errors made in setting the PAL or re-
flect a more accurate determination of
emissions used to establish the PAL;

(2) Reduce the PAL if the owner or
operator of the major stationary
source creates creditable emissions re-
ductions for use as offsets under
§51.165(a)(3)(ii) of this chapter; and

(3) Revise the PAL to reflect an in-
crease in the PAL as provided under
paragraph (aa)(11) of this section.

(b) The Administrator shall have dis-
cretion to reopen the PAL permit for
the following:

(1) Reduce the PAL to reflect newly
applicable Federal requirements (for
example, NSPS) with compliance dates
after the PAL effective date;

(2) Reduce the PAL consistent with
any other requirement, that is enforce-
able as a practical matter, and that the
State may impose on the major sta-
tionary source under the State Imple-
mentation Plan; and

(3) Reduce the PAL if the reviewing
authority determines that a reduction
is necessary to avoid causing or con-
tributing to a NAAQS or PSD incre-
ment violation, or to an adverse im-
pact on an air quality related value
that has been identified for a Federal
Class | area by a Federal Land Manager
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and for which information is available
to the general public.

(c) Except for the permit reopening in
paragraph (aa)(8)(ii)(a)(1) of this sec-
tion for the correction of typo-
graphical/calculation errors that do
not increase the PAL level, all other
reopenings shall be carried out in ac-
cordance with the public participation
requirements of paragraph (aa)(5) of
this section.

(9) Expiration of a PAL. Any PAL that
is not renewed in accordance with the
procedures in paragraph (aa)(10) of this
section shall expire at the end of the
PAL effective period, and the require-
ments in paragraphs (aa)(9)(i) through
(v) of this section shall apply.

(i) Each emissions unit (or each
group of emissions units) that existed
under the PAL shall comply with an al-
lowable emission limitation under a re-
vised permit established according to
the procedures in paragraphs
(aa)(9)(i)(a) and (b) of this section.

(a) Within the time frame specified
for PAL renewals in paragraph
(aa)(10)(ii) of this section, the major
stationary source shall submit a pro-
posed allowable emission limitation for
each emissions unit (or each group of
emissions units, if such a distribution
is more appropriate as decided by the
Administrator) by distributing the
PAL allowable emissions for the major
stationary source among each of the
emissions units that existed under the
PAL. If the PAL had not yet been ad-
justed for an applicable requirement
that became effective during the PAL
effective period, as required under
paragraph (aa)(10)(v) of this section,
such distribution shall be made as if
the PAL had been adjusted.

(b) The Administrator shall decide
whether and how the PAL allowable
emissions will be distributed and issue
a revised permit incorporating allow-
able limits for each emissions unit, or
each group of emissions units, as the
Administrator determines is appro-
priate.

(ii) Each emissions unit(s) shall com-
ply with the allowable emission limita-
tion on a 12-month rolling basis. The
Administrator may approve the use of
monitoring systems (source testing,
emission factors, etc.) other than
CEMS, CERMS, PEMS, or CPMS to
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demonstrate compliance with the al-
lowable emission limitation.

(iii) Until the Administrator issues
the revised permit incorporating allow-
able limits for each emissions unit, or
each group of emissions units, as re-
quired under paragraph (aa)(9)(i)(b) of
this section, the source shall continue
to comply with a source-wide, multi-
unit emissions cap equivalent to the
level of the PAL emission limitation.

(iv) Any physical change or change in
the method of operation at the major
stationary source will be subject to
major NSR requirements if such
change meets the definition of major
modification in paragraph (b)(2) of this
section.

(v) The major stationary source
owner or operator shall continue to
comply with any State or Federal ap-
plicable requirements (BACT, RACT,
NSPS, etc.) that may have applied ei-
ther during the PAL effective period or
prior to the PAL effective period ex-
cept for those emission limitations
that had been established pursuant to
paragraph (r)(4) of this section, but
were eliminated by the PAL in accord-
ance with the provisions in paragraph
(aa)(1)(ii)(c) of this section.

(10) Renewal of a PAL. (i) The Admin-
istrator shall follow the procedures
specified in paragraph (aa)(5) of this
section in approving any request to
renew a PAL for a major stationary
source, and shall provide both the pro-
posed PAL level and a written ration-
ale for the proposed PAL level to the
public for review and comment. During
such public review, any person may
propose a PAL level for the source for
consideration by the Administrator.

(ii) Application deadline. A major sta-
tionary source owner or operator shall
submit a timely application to the Ad-
ministrator to request renewal of a
PAL. A timely application is one that
is submitted at least 6 months prior to,
but not earlier than 18 months from,
the date of permit expiration. This
deadline for application submittal is to
ensure that the permit will not expire
before the permit is renewed. If the
owner or operator of a major sta-
tionary source submits a complete ap-
plication to renew the PAL within this
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time period, then the PAL shall con-
tinue to be effective until the revised
permit with the renewed PAL is issued.

(iii) Application requirements. The ap-
plication to renew a PAL permit shall
contain the information required in
paragraphs (aa)(10)(iii)(a) through (d)
of this section.

(a) The information required in para-
graphs (aa)(3)(i) through (iii) of this
section.

(b) A proposed PAL level.

(c) The sum of the potential to emit
of all emissions units under the PAL
(with supporting documentation).

(d) Any other information the owner
or operator wishes the Administrator
to consider in determining the appro-
priate level for renewing the PAL.

(iv) PAL adjustment. In determining
whether and how to adjust the PAL,
the Administrator shall consider the
options outlined in paragraphs
(aa)(10)(iv)(a) and (b) of this section.
However, in no case may any such ad-
justment fail to comply with paragraph
(aa)(10)(iv)(c) of this section.

(a) If the emissions level calculated
in accordance with paragraph (aa)(6) of
this section is equal to or greater than
80 percent of the PAL level, the Admin-
istrator may renew the PAL at the
same level without considering the fac-
tors set forth in paragraph
(aa)(10)(iv)(b) of this section; or

(b) The Administrator may set the
PAL at a level that he or she deter-
mines to be more representative of the
source’s baseline actual emissions, or
that he or she determines to be more
appropriate considering air quality
needs, advances in control technology,
anticipated economic growth in the
area, desire to reward or encourage the
source’s voluntary emissions reduc-
tions, or other factors as specifically
identified by the Administrator in his
or her written rationale.

(©) Notwithstanding paragraphs
(aa)(10)(iv)(a) and (b) of this section:

(1) If the potential to emit of the
major stationary source is less than
the PAL, the Administrator shall ad-
just the PAL to a level no greater than
the potential to emit of the source; and

(2) The Administrator shall not ap-
prove a renewed PAL level higher than
the current PAL, unless the major sta-
tionary source has complied with the
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provisions of paragraph (aa)(11) of this
section (increasing a PAL).

(v) If the compliance date for a State
or Federal requirement that applies to
the PAL source occurs during the PAL
effective period, and if the Adminis-
trator has not already adjusted for
such requirement, the PAL shall be ad-
justed at the time of PAL permit re-
newal or title V permit renewal, which-
ever occurs first.

(11) Increasing a PAL during the PAL
effective period. (i) The Administrator
may increase a PAL emission limita-
tion only if the major stationary
source complies with the provisions in
paragraphs (aa)(11)(i)(a) through (d) of
this section.

(@) The owner or operator of the
major stationary source shall submit a
complete application to request an in-
crease in the PAL limit for a PAL
major modification. Such application
shall identify the emissions unit(s)
contributing to the increase in emis-
sions so as to cause the major sta-
tionary source’s emissions to equal or
exceed its PAL.

(b) As part of this application, the
major stationary source owner or oper-
ator shall demonstrate that the sum of
the baseline actual emissions of the
small emissions units, plus the sum of
the baseline actual emissions of the
significant and major emissions units
assuming application of BACT equiva-
lent controls, plus the sum of the al-
lowable emissions of the new or modi-
fied emissions unit(s) exceeds the PAL.
The level of control that would result
from BACT equivalent controls on each
significant or major emissions unit
shall be determined by conducting a
new BACT analysis at the time the ap-
plication is submitted, unless the emis-
sions unit is currently required to com-
ply with a BACT or LAER requirement
that was established within the pre-
ceding 10 years. In such a case, the as-
sumed control level for that emissions
unit shall be equal to the level of BACT
or LAER with which that emissions
unit must currently comply.

(c) The owner or operator obtains a
major NSR permit for all emissions
unit(s) identified in paragraph
(aa)(11)(i)(a) of this section, regardless
of the magnitude of the emissions in-
crease resulting from them (that is, no
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significant levels apply). These emis-
sions unit(s) shall comply with any
emissions requirements resulting from
the major NSR process (for example,
BACT), even though they have also be-
come subject to the PAL or continue to
be subject to the PAL.

(d) The PAL permit shall require
that the increased PAL level shall be
effective on the day any emissions unit
that is part of the PAL major modifica-
tion becomes operational and begins to
emit the PAL pollutant.

(if) The Administrator shall cal-
culate the new PAL as the sum of the
allowable emissions for each modified
or new emissions unit, plus the sum of
the baseline actual emissions of the
significant and major emissions units
(assuming application of BACT equiva-
lent controls as determined in accord-
ance with paragraph (aa)(11)(i)(b)), plus
the sum of the baseline actual emis-
sions of the small emissions units.

(iii) The PAL permit shall be revised
to reflect the increased PAL level pur-
suant to the public notice require-
ments of paragraph (aa)(5) of this sec-
tion.

(12) Monitoring requirements for PALs.
(i) General requirements. (a) Each PAL
permit must contain enforceable re-
quirements for the monitoring system
that accurately determines plantwide
emissions of the PAL pollutant in
terms of mass per unit of time. Any
monitoring system authorized for use
in the PAL permit must be based on
sound science and meet generally ac-
ceptable scientific procedures for data
quality and manipulation. Addition-
ally, the information generated by
such system must meet minimum legal
requirements for admissibility in a ju-
dicial proceeding to enforce the PAL
permit.

(b) The PAL monitoring system must
employ one or more of the four general
monitoring approaches meeting the
minimum requirements set forth in
paragraphs (aa)(12)(ii)(a) through (d) of
this section and must be approved by
the Administrator.

(c) Notwithstanding paragraph
(aa)(12)(i)(b) of this section, you may
also employ an alternative monitoring
approach  that meets paragraph
(aa)(12)(i)(a) of this section if approved
by the Administrator.
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(d) Failure to use a monitoring sys-
tem that meets the requirements of
this section renders the PAL invalid.

(i) Minimum performance require-
ments for approved monitoring ap-
proaches. The following are acceptable
general monitoring approaches when
conducted in accordance with the min-
imum requirements in paragraphs
(aa)(12)(iii) through (ix) of this section:

(a) Mass balance calculations for ac-
tivities using coatings or solvents;

(b) CEMS;

(c) CPMS or PEMS; and

(d) Emission factors.

(iii) Mass balance calculations. An
owner or operator using mass balance
calculations to monitor PAL pollutant
emissions from activities using coating
or solvents shall meet the following re-
quirements:

(a) Provide a demonstrated means of
validating the published content of the
PAL pollutant that is contained in or
created by all materials used in or at
the emissions unit;

(b) Assume that the emissions unit
emits all of the PAL pollutant that is
contained in or created by any raw ma-
terial or fuel used in or at the emis-
sions unit, if it cannot otherwise be ac-
counted for in the process; and

(c) Where the vendor of a material or
fuel, which is used in or at the emis-
sions unit, publishes a range of pollut-
ant content from such material, the
owner or operator must use the highest
value of the range to calculate the PAL
pollutant emissions unless the Admin-
istrator determines there is site-spe-
cific data or a site-specific monitoring
program to support another content
within the range.

(iv) CEMS. An owner or operator
using CEMS to monitor PAL pollutant
emissions shall meet the following re-
quirements:

(a) CEMS must comply with applica-
ble Performance Specifications found
in 40 CFR part 60, appendix B; and

(b) CEMS must sample, analyze and
record data at least every 15 minutes
while the emissions unit is operating.

(v) CPMS or PEMS. An owner or oper-
ator using CPMS or PEMS to monitor
PAL pollutant emissions shall meet
the following requirements:

(a) The CPMS or the PEMS must be
based on current site-specific data
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demonstrating a correlation between
the monitored parameter(s) and the
PAL pollutant emissions across the
range of operation of the emissions
unit; and

(b) Each CPMS or PEMS must sam-
ple, analyze, and record data at least
every 15 minutes, or at another less
frequent interval approved by the Ad-
ministrator, while the emissions unit
is operating.

(vi) Emission factors. An owner or op-
erator using emission factors to mon-
itor PAL pollutant emissions shall
meet the following requirements:

(a) All emission factors shall be ad-
justed, if appropriate, to account for
the degree of uncertainty or limita-
tions in the factors’ development;

(b) The emissions unit shall operate
within the designated range of use for
the emission factor, if applicable; and

(c) If technically practicable, the
owner or operator of a significant emis-
sions unit that relies on an emission
factor to calculate PAL pollutant
emissions shall conduct validation
testing to determine a site-specific
emission factor within 6 months of
PAL permit issuance, unless the Ad-
ministrator determines that testing is
not required.

(vii) A source owner or operator must
record and report maximum potential
emissions without considering enforce-
able emission Ilimitations or oper-
ational restrictions for an emissions
unit during any period of time that
there is no monitoring data, unless an-
other method for determining emis-
sions during such periods is specified in
the PAL permit.

(viii) Notwithstanding the require-
ments in  paragraphs (aa)(12)(iii)
through (vii) of this section, where an
owner or operator of an emissions unit
cannot demonstrate a correlation be-
tween the monitored parameter(s) and
the PAL pollutant emissions rate at all
operating points of the emissions unit,
the Administrator shall, at the time of
permit issuance:

(a) Establish default value(s) for de-
termining compliance with the PAL
based on the highest potential emis-
sions reasonably estimated at such op-
erating point(s); or

(b) Determine that operation of the
emissions unit during operating condi-
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tions when there is no correlation be-
tween monitored parameter(s) and the
PAL pollutant emissions is a violation
of the PAL.

(ix) Re-validation. All data used to es-
tablish the PAL pollutant must be re-
validated through performance testing
or other scientifically valid means ap-
proved by the Administrator. Such
testing must occur at least once every
5 years after issuance of the PAL.

(13) Recordkeeping requirements. (i)
The PAL permit shall require an owner
or operator to retain a copy of all
records necessary to determine compli-
ance with any requirement of para-
graph (aa) of this section and of the
PAL, including a determination of each
emissions unit’s 12-month rolling total
emissions, for 5 years from the date of
such record.

(ii) The PAL permit shall require an
owner or operator to retain a copy of
the following records for the duration
of the PAL effective period plus 5
years:

(a) A copy of the PAL permit applica-
tion and any applications for revisions
to the PAL; and

(b) Each annual certification of com-
pliance pursuant to title V and the
data relied on in certifying the compli-
ance.

(14) Reporting and notification require-
ments. The owner or operator shall sub-
mit semi-annual monitoring reports
and prompt deviation reports to the
Administrator in accordance with the
applicable title V operating permit
program. The reports shall meet the re-
quirements in paragraphs (aa)(14)(i)
through (iii) of this section.

(i) Semi-annual report. The semi-an-
nual report shall be submitted to the
Administrator within 30 days of the
end of each reporting period. This re-
port shall contain the information re-
quired in paragraphs (aa)(14)(i)(a)
through (g) of this section.

(a) The identification of owner and
operator and the permit number.

(b) Total annual emissions (tons/
year) based on a 12-month rolling total
for each month in the reporting period
recorded pursuant to paragraph
(aa)(13)(i) of this section.
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(c) All data relied upon, including,
but not limited to, any Quality Assur-
ance or Quality Control data, in calcu-
lating the monthly and annual PAL
pollutant emissions.

(d) A list of any emissions units
modified or added to the major sta-
tionary source during the preceding 6-
month period.

(e) The number, duration, and cause
of any deviations or monitoring mal-
functions (other than the time associ-
ated with zero and span calibration
checks), and any corrective action
taken.

() A notification of a shutdown of
any monitoring system, whether the
shutdown was permanent or tem-
porary, the reason for the shutdown,
the anticipated date that the moni-
toring system will be fully operational
or replaced with another monitoring
system, and whether the emissions
unit monitored by the monitoring sys-
tem continued to operate, and the cal-
culation of the emissions of the pollut-
ant or the number determined by
method included in the permit, as pro-
vided by (aa)(12)(vii).

(9) A signed statement by the respon-
sible official (as defined by the applica-
ble title V operating permit program)
certifying the truth, accuracy, and
completeness of the information pro-
vided in the report.

(ii) Deviation report. The major sta-
tionary source owner or operator shall
promptly submit reports of any devi-
ations or exceedance of the PAL re-
quirements, including periods where no
monitoring is available. A report sub-
mitted pursuant to §70.6(a)(3)(iii)(B) of
this chapter shall satisfy this reporting
requirement. The deviation reports
shall be submitted within the time lim-
its prescribed by the applicable pro-
gram implementing §70.6(a)(3)(iii)(B) of
this chapter. The reports shall contain
the following information:

(a) The identification of owner and
operator and the permit number;

(b) The PAL requirement that experi-
enced the deviation or that was exceed-
ed;

(c) Emissions resulting from the devi-
ation or the exceedance; and

(d) A signed statement by the respon-
sible official (as defined by the applica-
ble title V operating permit program)
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certifying the truth, accuracy, and
completeness of the information pro-
vided in the report.

(iii) Re-validation results. The owner
or operator shall submit to the Admin-
istrator the results of any re-validation
test or method within 3 months after
completion of such test or method.

(15) Transition requirements.

(i) The Administrator may not issue
a PAL that does not comply with the
requirements in paragraphs (aa)(l)
through (15) of this section after March
3, 2003.

(ii) The Administrator may supersede
any PAL that was established prior to
March 3, 2003 with a PAL that complies
with the requirements of paragraphs
(aa)(1) through (15) of this section.

(bb) If any provision of this section,
or the application of such provision to
any person or circumstance, is held in-
valid, the remainder of this section, or
the application of such provision to
persons or circumstances other than
those as to which it is held invalid,
shall not be affected thereby.

[43 FR 26403, June 19, 1978]

EDITORIAL NOTE: For FEDERAL REGISTER cCi-
tations affecting §52.21, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§52.23 Violation and enforcement.

Failure to comply with any provi-
sions of this part, or with any approved
regulatory provision of a State imple-
mentation plan, or with any permit
condition or permit denial issued pur-
suant to approved or promulgated reg-
ulations for the review of new or modi-
fied stationary or indirect sources, or
with any permit limitation or condi-
tion contained within an operating per-
mit issued under an EPA-approved pro-
gram that is incorporated into the
State implementation plan, shall
render the person or governmental en-
tity so failing to comply in violation of
a requirement of an applicable imple-
mentation plan and subject to enforce-
ment action under section 113 of the
Clean Air Act. With regard to compli-
ance schedules, a person or Govern-
mental entity will be considered to
have failed to comply with the require-
ments of this part if it fails to timely
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