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Dear Administrator Regan:

Community groups and environmental organizations 350 New Orleans, Air Alliance
Houston, Alliance for Affordable Energy, Clean Air Task Force (CATF), Deep South Center for
Environmental Justice, Downwinders at Risk, Earthjustice, Environment Texas, Environmental
Integrity Project (EIP), Green Army, Healthy Gulf, Ironbound Community Corporation, Natural
Resources Defense Council (NRDC), RESTORE, RISE St. James, Sierra Club, and Southern
Environmental Law Center (SELC) submit this petition for rulemaking to eliminate startup,
shutdown, malfunction and/or maintenance (“SSM”) exemptions in Clean Air Act section 111

implementing regulations.
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I. INTRODUCTION

Federal regulations implementing section 111 of the Clean Air Act (“the Act”)
unlawfully allow stationary sources to emit air pollution without consequence during startup,
shutdown, and malfunction/maintenance (“SSM”) events at levels that far exceed emissions
during normal operations,! and that harm the health and wellbeing of the communities near the
polluting facilities. These fenceline and downwind communities tend to be low-income and
communities of color that already experience disproportionate exposure to air pollution. The
worst of these SSM pollution events often occur during and around natural disasters, hitting
climate-vulnerable communities already pummelled by the disasters themselves with additional
air pollution burdens. The Biden Administration has brought environmental justice to the
forefront of its agenda, recognizing the injustice of the cumulative environmental impacts that
nearby communities face from industrial pollution.? To meaningfully protect these communities’

right to breathe clean air, EPA must eliminate these SSM loopholes.

Section 111 of the Act requires the EPA Administrator to establish “standards of
performance” for new and modified stationary sources of air pollution (“New Source
Performance Standards” or “NSPS”). 42 U.S.C. § 7411. The NSPS program regulates a series of
harmful air pollutants including particulate matter (PM), sulfur dioxide (SO2), nitrogen oxides
(NOx), carbon monoxide (CO), volatile organic compounds (VOC), hydrogen sulfide (H2S),
dioxins/furans, fluorides, and sulfuric acid mist. The types of industrial activities subject to the
NSPS include, among others, chemical manufacturing, petroleum refining, oil and gas

production, fuel combustion, ferrous metals processing, and battery manufacturing.’

The plain text of the Act requires EPA to promulgate standards of performance for new

stationary sources that are continuous. 42 U.S.C. §§ 7411, 7602(/). Yet EPA has not done this.

! See Nikolaos Zirogiannis et al, Understanding Excess Emissions from Industrial Facilities: Evidence from Texas,
52 ENV. ScI. TECH 2482 (2018).

2 Protecting Public Health and the Environment and Restoring Science to Tackle the Climate Crisis § 1, Exec. Order
13,990, 86 Fed. Reg. 7,037, 7,037 (Jan. 25, 2021); Protecting the Climate Crisis at Home and Abroad § 219, Exec.
Order 14008, 86 Fed. Reg. 7,601, 7629 (Jan. 27, 2021) (stating that the United States must “turn[] disadvantaged
communities—historically marginalized and overburdened—into healthy, thriving communities.”).

340 C.F.R. pt. 60.



Instead, EPA has, throughout its regulations implementing section 111 of the Act, carved out
blanket exemptions from standards of performance during SSM events. As the D.C. Circuit held
in Sierra Club v. EPA, 551 F.3d 1019, 1027-28 (D.C. Cir. 2008), SSM exemptions fail to meet
the plain text requirement of the Act for continuous application of emissions standards.*
Nevertheless, at least 23 section 111 subparts contain unlawful loopholes that exempt polluters

from standards of performance during SSM events.>

EPA must act swiftly to remove all illegal SSM exemptions contained in subparts
implementing section 111 of the Clean Air Act. Elimination of these provisions is necessary to
bring EPA’s regulatory regime into compliance with the Act, and to advance the racial and
environmental justice priorities of the Biden administration by “hold[ing] polluters accountable,
including those who disproportionately harm communities of color and low-income

communities.”®

II. BACKGROUND
A. The Severe Impacts of SSM Events on Surrounding Communities

The release of high concentrations of air pollution during SSM periods deeply threatens
the health and quality of life of surrounding communities. During SSM events, regulated oil, gas,
coal, refinery, and petrochemical facilities, as well as other large industrial polluters, release
startlingly large quantities of pollutants.” The pollutants emitted include various mixes of carbon

monoxide, particulate matter, volatile organic compounds, sulfur dioxide, nitrogen oxides, and

4 EPA has also promulgated illegal affirmative defenses to civil penalties in several section 111 rules. See NRDC v.
EPA, 749 F.3d 1055, 1062-64 (D.C. Cir. 2014) (holding such defenses are illegal). We do not address affirmative
defense provisions in this petition because EPA has already granted a petition from Sierra Club asking the agency to
remove such provisions from its regulations. We note, however, that EPA has not finished its work to remove those
affirmative defense provisions and urge that it do so expeditiously.

5 See Exhibit 1 for our inventory of these exemptions. Although we have attempted to locate all the NSPS
exemptions, EPA should undertake its own search of the section 111 regulations to ensure every loophole is
removed.

¢ Protecting Public Health and the Environment and Restoring Science to Tackle the Climate Crisis § 1, Exec. Order
13,990, 86 Fed. Reg. 7,037, 7,037 (Jan. 25, 2021).

7 See, e. g., ENVIRONMENTAL INTEGRITY PROJECT, BREAKDOWNS IN AIR QUALITY: AIR POLLUTION FROM
INDUSTRIAL MALFUNCTION AND MAINTENANCE IN TEXAS (2016).



more.® These “excess emissions” events that occur during SSM periods are “frequent, large in
magnitude, last from a few hours to several days (or even weeks) and can exceed a facility’s
routine annual emissions.”® Texas, for example,'* experiences excess emissions events involving
release of over 10 tons of a criteria pollutant on a daily basis.!! In 2020, Texas facilities reported
2,980 breakdown or malfunction air pollution events, from which over 46 million pounds of air

. . 12 . g, .
pollution were emitted. '~ In Houston alone, petrochemical facilities experience, on average, large
excess emission events every six weeks.!* The impact of these frequent, unregulated emissions

on human health is devastating.

Excess emissions events degrade air quality in adjacent and downwind residential
communities where people live, work, and play, causing devastating and expensive public health
impacts. Children, the elderly, and those with preexisting health conditions are particularly
vulnerable to this pollution, as are those experiencing socioeconomic disparities.'* In Texas these
frequent excess emissions events cause an average of 42 elderly deaths per year and cost the state

upwards of $241 million annually. '

8 Britney McCoy et al., How big is big? How often is often? Characterizing Texas petroleum refining upset air
emissions. 44 Atmos. Environ. 4230 (2010).

9 Alex J. Hollingsworth et al., The Health Consequences of Excess Emissions: Evidence from Texas. 108 J. Env.
Econ. Mgmt. 102449 (2021) https://doi.org/10.1016/j.jeem.2021.102449; Cynthia Murphy & David Allen,
Hydrocarbon emissions from industrial release events in the Houston-Galveston area and their impact on ozone
formation 39 Atmos. Environ. 3785 (2005); Britney McCoy et al., How big is big? How often is often?
Characterizing Texas petroleum refining upset air emissions. 44 Atmos. Environ. 4230 (2010).

10 Texas is one of the only states that requires collection and publication of data on SSM emissions, in contrast to
most other states that do not collect such data. As such, this Petition references examples from Texas, the only state
where data on SSM emissions is readily available other than Louisiana.

1 Alex J. Hollingsworth et al., The Health Consequences of Excess Emissions: Evidence from Texas. 108 J. Env.
Econ. Mgmt. 102449 (2021) https://doi.org/10.1016/j.jeem.2021.102449. The Clean Air Act requires EPA to set
National Ambient Air Quality Standards (NAAQS) for common air pollutants (also known as “criteria air
pollutants™), and EPA has done so for ozone, particulate matter, carbon monoxide, lead, sulfur dioxide, and nitrogen
dioxide.

12 Environment Texas, lllegal Air Pollution in Texas, 2020 COVID recession leads to drop in reported emission, at 4
(Oct. 2021) (“Tllegal Air Pollution Report™). While this represents a 54% drop from 2019, the decrease is due to “a
recession across the oil, gas, and petrochemical industries caused in part by the COVID19 pandemic.” Id.
Preliminary data from 2021, however, suggests this drop will be short-lived. /d.

13 Mark Collette and Matt Dempsey, “Dangerous Chemicals Create Hidden Dangers in Houston.” Houston
Chronicle, July 26, 2018. https://www.houstonchronicle.com/news/investigations/article/Dangerous-chemicals-
roadblocks-to-information-7420931.php.

14 Qian Di et al., Association of Short-Term Exposure to Air Pollution with Mortality in Older Adults. 318 J. Am.
Med. Assoc. 2446, 2452 (2017).

15 Hollingsworth et. al., at 2.



https://doi.org/10.1016/j.jeem.2021.102449
https://doi.org/10.1016/j.jeem.2021.102449

The exemption of SSM events from the standards of performance for emissions reduction
is a serious environmental justice issue. A long history of social, economic, and political
disenfranchisement as well as racism indoctrinated into planning and zoning has meant that
communities of color disproportionately live, work, and play in areas adjacent to power plants,
oil refineries, chemical and petrochemical manufacturers, and other industrial facilities. As a
result, fenceline communities—characterized as communities adjacent to often heavily polluting
oil, gas, and industrial operations—are predominantly low income and communities of color. '
These fenceline communities are too frequently exposed to a laundry list of dangerous air
pollutants that wealthier, majority-white communities do not experience.!” Studies into excess
emissions from large industrial facilities have found a correlation between the percentage of
Black and Hispanic populations and exposure to excess emissions.'® As a result, exposure to
dangerously high levels of toxic, noxious pollution has become an everyday reality for Black,

Hispanic, Indigenous, and low-income communities across the United States.

Fenceline communities tend to face additional socioeconomic challenges, including
inadequate access to high-quality health care, insufficient support systems, and other
environmental burdens, that magnify and complicate the impacts of excess SSM pollution.'® The
cumulative impact of these exposures has left generations of fenceline communities at higher
risk for various cancers, birth defects, mutations, respiratory ailments, and other serious health
harms.?’ The COVID-19 pandemic has shone a spotlight on the disproportionate health
outcomes of communities with unsafe air quality, as exposure to air pollution has contributed to

the disparate impact of the disease on racial minorities.?!

16 Gretchen T. Goldman et al., Assessment of Air Pollution Impacts and Monitoring Data Limitations of a Spring
2019 Chemical Facility Fire, Environmental Justice 2021, 2 https://doi.org/10.1089/env.2021.0030.

17 Id. These pollutants include benzene, cyclohexane dioxins, ethylene oxide, formaldehyde, hydrogen cyanide,
hydrofluoric acid, naphthalene, chloroprene, sulfuric acid, lead, particulate matter, and many more. /d.

18 Zhengyan Li et al., Racial, ethnic, and income disparities in air pollution: A study of excess emissions in Texas,
14 PLOS ONE 8 (Aug. 2, 2019).

19 Gretchen T. Goldman et al., Assessment of Air Pollution Impacts and Monitoring Data Limitations of a Spring
2019 Chemical Facility Fire, Environmental Justice 2021, 2, https://doi.org/10.1089/env.2021.0030.

20 Jill Johnston, et al., Chemical Exposures, Health and Environmental Justice in Communities Living on the
fenceline of industry, 7 CURRENT ENVTL. HEALTH REP. 48 (2020).

2! Eric Brandt, Air Pollution, Racial Disparities, and COVID-19 Mortality, 146 J. ALLERGY CLINICAL IMMUNOLOGY
61 (2020).



What is more, the communities bearing the brunt of SSM events also face
disproportionate risk and vulnerability to climate impacts. While most SSM events do not result
from climate-fueled natural disasters, some of the worst excess emission SSM events occur in
the wake of these disasters.?> Hurricane Harvey, which pummeled Houston’s low income
communities and communities of color especially hard, is an example of such an event. In the
aftermath of the natural disaster, fenceline communities not only faced direct effects of the
storm—which itself caused extensive property damage, widespread power outages, and brought
toxic wastewater into the streets and people’s homes—but also the astounding excess emissions
from neighboring industrial facilities.?? Hurricane Harvey is not an isolated event; as the impacts
of climate change worsen,? the frequency of high-magnitude natural disasters will increase, and

with it the occurrence of SSM excess emissions events.

While release of excess emissions far exceeds regularly-applicable standards of
performance and other limits, polluters avoid liability through automatic or discretionary SSM
exemptions contained in unlawful EPA rules promulgated under the Clean Air Act and in state
implementation plans (SIPs) (which are not addressed in this petition).2®* Where SSM exemptions
persist, there exists no limit on emissions during SSM events and little to no transparency around
community exposure to pollution. The SSM exemptions permit monitoring gaps during these
periods that leave residents with little to no information on what noxious substances they have
been exposed to.? Instead, facilities self-report estimates of their SSM emissions—if they are

even required to report anything at all—with no way for the public to gauge their accuracy.

22 Susan C. Anenberg & Casey Kalman, Extreme weather, chemical facilities, and vulnerable communities in the
U.S. Gulf Coast: A disastrous combination, AGU (2019),
https://agupubs.onlinelibrary.wiley.com/doi/full/10.1029/2019GH000197.

Bd.

24 Krishna A. Rao et al., Technical Summary, Intergovernmental Panel on Climate Change, 35 (2021),
https://www.ipcc.ch/report/ar6/wgl/#FullReport (“There is high confidence that average peak wind speeds and the
proportion of Category 4-5 [tropical cyclones] will increase with warming and that peak winds of the most intense
[tropical cyclones] will increase.”).

25 These compounded climate and industrial events constitute NaTech events. Wendee Nicole, 4 Different Kind of
Storm: Natech Events in Houston’s Fenceline Communities, (2021) (“Natech events—short for natural hazard—
triggered technological disasters—occur when a natural occurrence such as a hurricane or flood leads to
infrastructural failures such as a chemical spill or nuclear reactor meltdown.”).

26 U.S. Environmental Protection Agency. State Implementation Plans: Response to Petition for Rulemaking;
Restatement and Update of EPA’s SSM Policy Applicable to SIPs; Findings of Substantial Inadequacy; and SIP
Calls To Amend Provisions Applying to Excess Emissions During Periods of Startup. 2015.

27 Gretchen T. Goldman et al., Assessment of Air Pollution Impacts and Monitoring Data Limitations of a Spring
2019 Chemical Facility Fire, Environmental Justice 2021, 3 https://doi.org/10.1089/env.2021.0030.
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SSM loopholes leave fenceline communities with no recourse to put a stop to the
repeated pollution spikes. The exemptions allow industrial polluters to release huge amounts of
harmful pollution into the lungs of fenceline communities without consequence or any incentive
to prevent the problem, even when pollution spikes occur repeatedly. By exempting industrial
polluters during these SSM periods, EPA prevents both itself and these communities from taking
action to hold polluters accountable for the deadly emissions they spew into the air. EPA must

remove these unlawful and devastating exemptions.
B. History of SSM Exemptions
1. Regulatory History of NSPS SSM Exemptions

EPA has afforded polluters unlawful SSM exemptions from the Act’s emissions
reductions requirements since the 1970s. These loopholes in EPA’s own regulations have
allowed polluters to contaminate fenceline and downwind communities with harmful emissions

during SSM events without any consequences.

In response to a petition from Kennecott Copper Corporation that alleged that the
“standards of performance [as promulgated] fail[ed] to provide for excessive emissions during
periods of startup, shutdown, and malfunction,” EPA promulgated the first SSM exemptions to
section 111 standards in 1977.2® Specifically, the regulation “clarifie[d] that excess emissions
during periods of startup, shutdown, and malfunction are not considered a violation of a
standard.”? In place of the standard, EPA stated that source owners or operators were subject
only to the “general duty” provision of 40 C.F.R. 60.11(d): “[a]t all times, including periods of
startup, shutdown, and malfunction, owners and operators shall, to the extent practicable,
maintain and operate any affected facility including associated air pollution control equipment in

a manner consistent with good air pollution control practice for minimizing emissions.”*

EPA has promulgated at least 97 SSM loopholes that still exist today, each of which

violate the Act’s clear requirement for continuous emissions reduction.?! At least 23 of these

28 Standards of Performance for New Stationary Sources, 42 Fed.Reg. 57,125 (Nov. 1, 1977).

2 Specifically amending the general provisions of the copper smelter standards. “40 C.F.R. 60.8(c) exempts periods
of startup, shutdown, and malfunction from performance tests. By implication this means compliance with
numerical emissions limits cannot be determined during periods of startup, shutdown, and malfunction.” /d.

30 Standards of Performance for New Stationary Sources, 42 Fed.Reg. 57,125 (Nov. 1, 1977).

31 See Exhibit 1 for an inventory of these exemptions.



exemptions are found in EPA’s NSPS regulations.>? These include broad exemptions to opacity
standards (60.11(c)) and carbon monoxide standards (60.45(b)(6)(ii1), as well as exemptions to
standards of performance for petroleum refineries (60.104(a)(1)), glass manufacturing plants
(60.292(e)), and the polymer manufacturing industry (60.562-1(b)(1)(ii), (c)(1)(1)(B)), among
others. Each of these exemptions violates the Act and contradicts EPA’s policy, following the

D.C. Circuit’s ruling in Sierra Club v. EPA, that SSM exemptions are unlawful.
2. D.C. Circuit Decisions on SSM Exemptions

In 2008, the D.C. Circuit held that SSM exemptions in Clean Air Act regulations violate
the Act’s plain text. Sierra Club v. EPA, 551 F.3d 1019, 1027-28 (D.C. Cir. 2008). Section 112
of the Act requires EPA to set “emissions standards” for hazardous air pollutants, 42 U.S.C. §
7412, and EPA for many years incorporated SSM exemptions in those standards.* 40 C.F.R.
Part 63. As with several of the section 111 exemptions,** the section 112 SSM provision at issue
in Sierra Club “exempted [each source] from the numerical limits set for emission control
pursuant to section 112 and provided that “only the general duty would apply.” Sierra Club v.
EPA, 551 F.3d at 1022.

The Sierra Club court looked to Clean Air Act section 302(k), where “emission standard”
is defined as: “a requirement established by the State or the Administrator which limits the
quantity, rate, or concentration of emissions of air pollutants on a continuous basis ....” 42
U.S.C. § 7602(k) (emphasis added). Reading sections 112 and 302(k) together, the court found
the plain text of the Act requires that “some section 112 standard apply continuously,” and

determined that SSM exemptions interrupt this required continuity. /d. at 1026.

The court rejected EPA’s argument that the “general-duty requirement during SSM
events is a lawful interpretation of the statute and a reasonable way to reconcile the need to

minimize emissions with the inherent technological limitations during SSM events,” id. The

3240 C.F.R. 60; See Exhibit 1 for a list of these exemption provisions.

33 E.g., National Emission Standards for Hazardous Air Pollutants for Source Categories: General Provisions, 59
Fed.Reg. 12,408 (Mar. 16, 1994).

34 See e.g., 40 C.F.R. §§ 60.8(c), 60.11(c); see also id. § 60.11(d) (“At all times, including periods of startup,
shutdown, and malfunction, owners and operators shall, to the extent practicable, maintain and operate any affected
facility including associated air pollution control equipment in a manner consistent with good air pollution control
practice for minimizing emissions.”).



court held that the general duty did not qualify as a “section 112-compliant standard” because
EPA acknowledged that it was neither a “separate and independent standard under CAA section
112(d)” nor a “free-standing emission limitation that must independently be in compliance with
section 112(h).”3% Id. at 1027-28. The court concluded: “[b]ecause the general duty that applies
during SSM events is inconsistent with the plain text of section 112 of the Clean Air Act ... the
SSM exemption violates the Act’s requirement that some section 112 standard apply

continuously.” Id. at 1021.

3. EPA Policy.
Since this D.C. Circuit case ruling, EPA has taken piecemeal actions to align its policy
with the court’s conclusion that SSM exemptions are unlawful. It has not, however, initiated a

broad action to address the exemptions to section 111 standards of performance.

EPA has slowly begun removing SSM exemptions as section 111 regulations are
periodically revised, and has repeatedly acknowledged that section 111 obliges the agency to
remove SSM exemptions and promulgate standards of performance that require “continuous
system of emission reduction.”*® Immediately following the 2008 Sierra Club decision, for
example, EPA removed an SSM exemption from the NSPS for hospital/medical/infectious waste

incinerators established under section 111 and 129 of the Act.*” In its response to comments on

35 Clean Air Act section 112(h) allows EPA to set work practice standards in lieu of numeric standards for
harzardous air pollutants in two very limited circumstances.

36 New Source Performance Standards Review for Nitric Acid Plants; Final rule,”” 77 Fed. Reg. 48433 (August 14,
2012); Standards of Performance for Grain Elevators, 79 Fed. Reg. 39241, 39243 (proposed July 9, 2014); New
Source Performance Standards for New Stationary Sources and Emission Guidelines for Existing Sources;
Commercial and Industrial Solid Waste Incineration Units, Final rule, 76 Fed. Reg. 15704 (March 21, 2011);
Standards of Performance for New Stationary Sources and Emission Guidelines for Existing Sources: Other Solid
Waste Incineration Units Review, 85 Fed. Reg 54178 (Aug. 31, 2020); Review of Standards of Performance for
Lead Acid Battery Manufacturing Plants and National Emission Standards for Hazardous Air Pollutants for Lead
Acid Battery Manufacturing Area Sources Technology Review, 87 Fed. Reg. 10134 (Feb. 23, 2022); see also State
Implementation Plans: Response to Petition for Rulemaking, 80 Fed. Reg. at 33890 n. 44 (June 12, 2015) (EPA has
eliminated SSM exemptions in federal rules as those rules come up for review and acknowledged that the D.C.
Circuit’s reasoning in Sierra Club holding that exemptions are “inconsistent with the [Act]... applies equally” to all
SSM exemptions, including section 111 exemptions.)

37 EPA, Standards of Performance for New Stationary Sources and Emissions Guidelines for Existing Sources:
Hospital/Medical/Infectious Waste Incinerators, 74 Fed. Reg. 51,368, 51,393 § IIL.F (Oct. 6, 2009). EPA explained:
“In the event that sources, despite their best efforts, fail to comply with applicable standards during SSM events (as
defined by the rule), EPA will determine an appropriate response based on, among other things, the good faith
efforts of the source to minimize emissions during SSM periods, including preventative and corrective actions, as
well as root cause analyses to ascertain and rectify excess emissions.” Upheld in Medical Waste Institute and Energy
Recovery Council v. EPA, 645 F.3d 420 (D.C. Cir. 2011). EPA subsequently removed exemptions it inadvertantly
failed to eliminate in that first action. Federal Plan Requirements for Hospital/Medical/Infectious Waste Incinerators



its recent NSPS and National Emission Standards for Hazardous Air Pollutants (“NESHAP”) for
the oil and gas sector, the EPA stated “the reasoning in the D.C. Circuit’s decision in Sierra Club
v. EPA applies equally to section 111,” and rejected comments that claimed NSPS provisions can
include SSM exemptions.*® EPA emphasized that “there is nothing in the NSPS provisions of the
[Act] that would lead the EPA to treat SSM events differently.”*” Despite EPA’s
acknowledgement that these loopholes are unlawful, EPA’s NSPS still contain at least 23

unlawful SSM exemptions.

III. EPA MUST REMOVE ALL SSM EXEMPTIONS FROM SECTION 111
REGULATIONS.

Many of EPA’s regulations setting standards of performance for categories of stationary
sources under section 111 include unlawful SSM exemptions. These exemptions are inconsistent
with the Act’s requirement that a standard of performance apply continuously and with the D.C.
Circuit’s decision in Sierra Club. EPA itself has repeatedly recognized that NSPS SSM
exemptions are unlawful. Because these loopholes impose devastating impacts on already-

overburdened communities, we request EPA remove all NSPS exemptions immediately.

A. Standards of performance under Clean Air Act section 111 require

“continuous emission reduction.”

The Clean Air Act unambiguously requires the EPA Administrator to promulgate
standards of performance that require continuous emission reduction. Sections 111 and 302 of

the Act both define “standard of performance.” See 42 U.S.C. §§ 7411(a)(1), 7602(/).*° Section

Constructed on or Before December 1, 2008 and Standards of Performance for New Stationary Sources; Proposed
Rule, 77 Fed. Reg. 24272, 24279 (April 23, 2012), final rule at 78 Fed. Reg. 28052 (May 13, 2013).

38 Final Response to Public Comments on Proposed Rule: Oil and Natural Gas Sector New Source Performance
Standards and National Emission Standards for Hazardous Air Pollutants Reviews, 76 Fed. Reg. 52,738, 183 &187
(proposed August 23, 2011) (to be codified at 40 C.F.R. pt. 60 and 63),
https://www.regulations.gov/document/EPA-HQ-OAR-2010-0505-4546.

3 Id. at 188.

40 Section 111°s definition is:

[A] standard for emissions of air pollutants which reflects the degree of emission limitation
achievable through the application of the best system of emission reduction which (taking into
account the cost of achieving such reduction and any nonair quality health and environmental
impact and energy requirements) the Administrator determines has been adequately demonstrated.

10


https://www.regulations.gov/document/EPA-HQ-OAR-2010-0505-4546

302 defines it as “a requirement of continuous emission reduction, including any requirement
relating to the operation or maintenance of a source to assure continuous emission reduction.” 42
U.S.C. § 7602(/) (emphasis added). Plainly, this definition mandates that a standard of

performance apply continuously.

The definitions in section 302, the Act’s general definitions section, apply to section 111,
for they apply “[w]hen used in this chapter,” meaning the entirety of the Clean Air Act (Chapter
85 of Title 42). See McEvoy v. IEI Barge Services, Inc., 622 F.3d 671, 675 (7th Cir. 2010). When
Congress wanted to limit the application of section 302°s general definitions, it did so expressly,
as it did in section 302(j). 42 U.S.C. § 7602(j) (“Except as otherwise expressly provided, the

29

terms ‘major stationary source’ and ‘major emitting facility’” have certain meanings). Thus,

Congress’ choice not to limit the Act-wide definition of “standard of performance” in any way
means that Act-wide definition applies to standards of performance promulgated under section
111. See Salinas v. United States R.R. Retirement Board, 141 S. Ct. 691, 698 (2021) (citations

omitted).

Further, sections 111 and 302 must be read together to the extent they do not conflict, and
there is no conflict between both sections’ definitions of “standard of performance” that would
eliminate section 302(/)’s express continuity requirement. FDA v. Brown & Williamson Tobacco
Corp., 529 U.S. 120, 133 (2000) (courts should “interpret the Act as a “symmetrical and coherent

regulatory scheme ... and fit, if possible, all parts into an harmonious whole.”).

To the contrary, numerous section 111 subsections explicitly require continuity. Section
111(G)(1)(a) only allows waiver from any section 111 requirement with a demonstration that the
proposed alternative system of curbing emissions “will achieve greater continuous emission
reduction than that required ... under the standards of performance which would otherwise
apply....” 42 U.S.C. § 7411(j)(1)(a) (emphasis added). Section 111(g)(4) requires revision of

standards of performance if a Governor shows that “a new, innovative, or improved technology

42 U.S.C. § 7411(a)(1). Section 302’s is:
The term “standard of performance” means a requirement of continuous emission reduction,
including any requirement relating to the operation or maintenance of a source to assure

continuous emission reduction.

1d. § 7602(7).

11



or process which achieves greater continuous emission reduction has been adequately
demonstrated for any category of stationary sources.” Id. § 7411(g)(4) (emphasis added). And
section 111(h)(1) requires alternative work practice standards under section 111 to reflect the
“best technological system of continuous emission reduction.” Id. § 7411(h)(1) (emphasis
added). Congress could not have plausibly intended to mandate that alternatives to standards of
performance—or work practice standards—achieve continuous emission reduction and, at the
same time, forego mandating that the original standards of performance themselves achieve

continuous reduction.

Similarly, “there is a presumption that a given term is used to mean the same thing
throughout a statute.” Mohamad v. Palestinian Authority, 566 U.S. 449, 456 (2012) (citation and
internal punctuation omitted). Nowhere does the Clean Air Act indicate that standards of
performance need not require continuous emission reduction. As discussed immediately above,
several subsections of section 111 instead explicitly require continuous reduction. Moreover, the
terms “emission limitation” and “standard for emission” are found within Section 111°s
definition of “standard of performance,” 42 U.S.C. § 7411(a)(1), and section 302(k) in turn
defines“emission limitation” and “emission standard” as requirements that “limit[] the quantity,

rate, or concentration of emissions of air pollutants on a continuous basis.” Id. § 7602(k).

Thus, similar to how the D.C. Circuit read sections 112 and 302(k) together to hold that
Congress “has required that there must be continuous section 112-compliant standards,” Sierra
Club, 551 F.3d at 1026, reading sections 111 and 302 together demands the same conclusion: the
Act requires continuous section 111-compliant standards of performance. In sum, as EPA has
repeatedly recognized when removing the unlawful exemptions from section 111 regulations, see
supra notes 36-40, the bottomline conclusion of the Sierra Club decision—holding SSM

exemptions unlawful—applies equally to section 111 regulations.
B. The NSPS general duty provision is not a valid standard of performance.

Like the section 112 regulation Sierra Club vacated, EPA’s general NSPS regulation
includes a general duty provision to, “to the extent practicable, maintain and operate any affected
facility including associated air pollution control equipment in a manner consistent with good air
pollution control practice for minimizing emissions.” 40 C.F.R. § 60.11(d). And as the D.C.

Circuit found in Sierra Club, a general duty provision is not a valid standard of performance

12



because it does not meet the definition of standard of performance, nor could it be a design,
equipment, work practice, or operational standard established under Section 111(h). See Sierra

Club v. EPA, 551 F.3d at 1027.

To begin with, the general duty provision does not meet the definition of standard of
performance because it does not require continuous emission reduction. Further, the section 111
definition of “standard of performance” requires that the standard “reflects the degree of
emission limitation achievable through the application of the best system of emission reduction
which ... the Administrator determines has been adequately demonstrated.” 42 U.S.C. §
7411(a)(1). The general duty provision, however, does not purport to be the “best” of anything—

just a generic call for following “good air pollution control practice.”

The general duty provision is also not a design, equipment, work practice, or operational
standard under section 111(h). In Section 111(h), Congress built in an exception to EPA’s duty
to promulgate standards of performance under section 111:

... if in the judgment of the Administrator, it is not feasible to prescribe or enforce

a standard of performance, [they] may instead promulgate a design, equipment,

work practice, or operational standard, or combination thereof, which reflects the

best technological system of continuous emission reduction ... the Administrator
determines has been adequately demonstrated.”

42 U.S.C. § 7411(h)(1) (emphasis added). Section 111 further defines “technological system of
continuous emission reduction” as “(A) a technological process for production or operation by
any sources which is inherently low-polluting, or (B) a technological system for continuous
reduction of the pollution generated by a source before such pollution is emitted into the ambient
air, including precombustion cleaning or treatment of fuels.” 42 U.S.C. § 7411(a)(7). The NSPS
general duty provision was not established pursuant to Section 111(h), is not a “technological”

process or system, and does not ensure continuous reduction of emissions.

Further demonstration that the general duty provision cannot salvage section 111 SSM
exemptions comes from the D.C. Circuit’s discussion of the very similar exception in section
112(h), 42 U.S.C. § 7412(h). In Sierra Club, EPA argued that the section 112 general duty
provision sufficed to make the emissions standard continuous despite the exemption from the
emissions standard itself. The D.C. Circuit rejected this argument, recognizing that the general

duty did not meet section 112 criteria nor did EPA purport to set the general duty provision
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pursuant to the 112(h) criteria on a “(1) design or (2) source specific basis,” Sierra Club, 551
F.3d at 1028 (citing §§ 7412(h)(2)(A), (B)). The court explained that “[b]ecause the general duty
is the only standard that applies during SSM events, and accordingly no section 112 standard
governs these events—the SSM exemption violates the Act’s requirement that some section 112
standard apply continuously.” Id. at 1027. The same reasoning holds true for section 111
exemptions. The general duty does not constitute a section 111-compliant standard and was not
established under section 111(h). Because the section 111 exemptions leave only the general

duty during SSM events, no section 111 standard “governs these events.” /d.
C. EPA must remove the unlawful SSM exemptions.

EPA has acted outside its statutory authority in promulgating unlawful SSM exemptions
from NSPS established under section 111. To provide uniformity in national policy and swiftly
address the environmental injustice of excess SSM emissions events concentrated in
disadvantaged communities, EPA must eliminate all SSM exemptions from the NSPS through a

single rulemaking.

We note that EPA has received multiple petitions seeking the related relief of removing
SSM exemptions from NESHAP promulgated under section 112 and removing affirmative
defense provisions from NSPS and NESHAP. Indeed, EPA granted environmental groups’
petition to remove affirmative defense provisions in NSPS and NESHAP in 2014,*' and has long
delayed action on environmental groups’ petition for rulemaking pending since 2009 requesting
removal of NESHAP exemptions.*? We do not renew those petitions here, but note that EPA
could efficiently coordinate the relief sought by this petition with many or most of the actions
that those separate petitions request. EPA also recently granted petitions on the newest type of
malfunction exemption (e.g., “force majeure event” exemption) in the work practice standards in
the Petroleum Refinery and Ethylene Production Rules.** We continue to call for EPA to remove
these and similar exemptions through all pending rulemaking or reconsideration processes as

expeditiously as possible.

41 Ltr. From J. McCabe, Acting EPA Administrator, to S. Johnson (Nov. 19, 2014) (attached as Exhibit 2); see
Petition to Revise Air Emission Regulations Containing Affirmative Defense (Jun. 17, 2014) (attached as Exhibit 3).
42 Petition to EPA for MACT rulemaking (Jan. 9, 2009) (attached as Exhibit 4).

4 Ltr. From J. Goffman Principal Dep. Ass’t Adm’r to Earthjustice on Petroleum Refinery Sector Rule (Apr. 19,
2022) (attached as Exhibit 5); Ltr. From J. Goffman, Principal Dep. Ass’t Adm’r to Earthjustice on Ethylene
Production Rule (Apr. 19, 2022) (attached as Exhibit 6).
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We emphasize here that for the many rules for which EPA has not even begun the
process or for which it has delayed rulemaking for years, the most efficient and effective
approach for EPA to take to bring its regulations into compliance with the law and to provide
vital public health and welfare protections to communities—especially overburdened
communities facing cumulative impacts from multiple types of sources that can rely on various
SSM exemptions—is to remove all remaining NSPS and NESHAP loopholes through a single
rulemaking. This would ensure EPA finally and fully complies with Sierra Club v. EPA, and
NRDC v. EPA without any further agency delay — after years of stalling action to implement
judicial rulings that require EPA to remove blatantly unlawful provisions from these regulations.
By contrast, waiting to eliminate the SSM exemptions and affirmative defense provisions
through case-by-case rulemakings when each subpart is revised under the Clean Air Act’s
periodic review and revision provisions, as EPA has been doing to date, would mean that many
communities have to wait years or even decades longer for relief from dangerous SSM

emissions.**

The same legal reasoning applies to each of these unlawful provisions no matter the
source category: every SSM exemption and affirmative defense violates the Clean Air Act. There
is a strong public interest in EPA following the law and, through a unified rulemaking,
prioritizing the removal of all illegal provisions from core Clean Air Act requirements that are
essential to protect public health and welfare. We therefore urge EPA to immediately initiate
rulemaking to remove all SSM exemptions and affirmative defense provisions to comply with
the Act and begin to address the environmental injustices that occur with each unregulated SSM

excess-emission event.

4 The Office of Inspector General recently highlighted the longstanding agency delay in fulfilling these review
obligations, finding that the agency has 93 overdue section 112 rulemakings, almost half of which are overdue by
more than five years. EPA Ofc. of Insp. Gen., The EPA Needs to Develop a Strategy to Complete Overdue Residual
Risk and Technology Reviews and to Meet the Statutory Deadlines for Upcoming Reviews, Report No. 22-E-0026
(Mar. 30, 2022), https://www.epa.gov/office-inspector-general/report-epa-needs-develop-strategy-complete-
overdue-residual-risk-and-0.
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IV.  CONCLUSION

For the reasons discussed above, we petition EPA to initiate a single rulemaking to

remove all unlawful SSM regulatory exemptions from its regulations implementing section 111

of the Clean Air Act.

Thank you for your time and consideration of this Petition.
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EXHIBIT 1

Inventory of Existing Section 111 and Section 112 SSM Exemptions

Attached as Native File



EXHIBIT 2

Ltr. from J. McCabe, Acting EPA Administrator, to S. Johnson
(Nov. 19, 2014)
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Mr. Seth L. Johnson

Earthjustice

1625 Massachusetts Avenue, NW
Washington, D.C. 20036-2212

Dear Mr. Johnson:

The United States Environmental Protection Agency received your administrative petition for
rulemaking dated June 17, 2014, and supplement thereto dated October 6, 2014, requesting that the EPA
revise certain regulations promulgated under Clean Air Act (CAA) sections 111, 112 and 129 to delete
the affirmative defense against civil penalties.

As you acknowledge in your petition and petition supplement, the EPA has already begun to take action
to ensure that rules promulgated under the CAA are consistent with Natural Resources Defense Council
v. EPA, 749 F.3d 1055 (D.C. Cir. 2014) (vacating the affirmative defense in the CAA section 112(d)
rule establishing emission standards for Portland cement kilns). The EPA takes decisions from Federal
courts very seriously, and so will continue to take actions consistent with the court opinion. As you
know, the EPA has already issued a proposal to remove the affirmative defense from one of the CAA
section 111 regulations listed in your petition - the new source performance standards regulation at 40
CFR part 60, subpart OOOO (Standards of Performance for Crude Oil and Natural Gas Production,
Transmission and Distribution). In addition, the EPA recently withdrew proposals to include an
affirmative defense in CAA section 112 regulations at 40 CFR part 63, subparts DDD, NNN and XXX
(regulations for Mineral Wool Production, Wool Fiberglass Manufacturing and Ferroalloys,
respectively). As Earth Justice’s administrative petition requests that the EPA continue on its current
course, we do not feel that an EPA response to your administrative petition is necessary to evidence the
EPA’s commitment to removing affirmative defenses from the remaining rules that are the subject of
your petition. However, because a formal response to your petition may limit or resolve the issues in the
petition for judicial review you recently filed challenging affirmative defenses in various CAA rules
(Sierra Club v. EPA, No. 14-1110, (D.C. Circuit 2014)), the EPA grants your petition for rulemaking.
The EPA will continue the ongoing process of removing affirmative defenses from the remaining rules
that are the subject of your petition as expeditiously as practicable.

If you have any questions, please contact Debra Dalcher of my staff at (919) 541-2443.

Sincerely,
NG Qo

Janet G. McCabe
Acting Assistant Administrator

Internet Address (URL) ¢ http://www.epa.gov
Recycled/Recyclable - Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper
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EXHIBIT 3

Petition to Revise Air Emission Regulations Containing Affirmative Defense

(Jun. 17, 2014)



EAR I HJ US I I' E ALASKA  CALIFORNIA FLORIDA MID-PACIFIC NORTHEAST NORTHERN ROCKIES
I" NORTHWEST ROCKY MOUNTAIN WASHINGTON, D.C. INTERNATIONAL

VIA CERTIFIED MAIL -- RETURN RECEIPT REQUESTED
June 17, 2014

Gina McCarthy

Administrator

Environmental Protection Agency
1101A. EPA Headquarters

William Jefferson Clinton Building
1200 Pennsylvania Avenue, NW
Washington, D.C. 20460

RE:  Petition to Revise Air Emissions Regulations Containing Affirmative Defense
Dear Administrator McCarthy:

This is a petition under Oljato Chapter of Navajo Tribe v. Train, 515 F.2d 654 (D.C. Cir.
1975), and for rulemaking. The party submitting this petition is Sierra Club, 85 Second St., 2nd
Floor, San Francisco, CA 94105, (415) 977-5500. By this petition, Sierra Club requests that EPA
revise the regulations it promulgated under sections 111, 112, and 129 of the Clean Air Act to
delete the affirmative defense against civil penalties that it included in them. Those regulations

are listed below for your convenience.

I. BACKGROUND

Although the Clean Air Act directs district courts, not EPA, to determine the amount of
civil penalties, if any, to assess when a stationary source of air pollution violates an emission
standard, 42 U.S.C. §7604(a); see also id. §7413(e) (providing list of factors district court must
consider in determining what penalties to assess), EPA has been inserting into many of its
regulations an affirmative defense against civil penalties when plants claim a violation of
emission standards resulted from a malfunction and they meet certain EPA-created conditions.
EPA first inserted the affirmative defense into the regulations governing emissions of
hazardous air pollutants from Portland cement manufacturing plants. See 75 Fed. Reg. 54,970
(Sept. 9, 2010); see also 78 Fed. Reg. 10,006 (Feb. 12, 2013) (reaffirming and slightly amending
affirmative defense). Several environmental organizations, including Sierra Club, challenged
EPA’s insertion and retention of the affirmative defense in the cement plants rule. See Natural
Res. Def. Council (“NRDC”) v. EPA, No. 10-1371, 2014 WL 1499825 (D.C. Cir. Apr. 18, 2014).

WASHINGTON, DC OFFICE 1625 MASSACHUSETTS AVENUE, SUITE 702 WASHINGTON, DC 20036

T: 202.667.4500 F: 202.667.2356 DCOFFICE@EARTHJUSTICE.ORG WWW.EARTHJUSTICE.ORG



The agency has since inserted the affirmative defense into the following rules
promulgated under Clean Air Act §§111, 112, and 129, 42 U.S.C. §§7411, 7412, and 7429, that

govern emissions from numerous categories of sources:

New Source Performance Standards (§111 only):
e Subpart Da: Electric Utility Steam Generating Units
o 40C.F.R. §60.48Da
o 77 Fed. Reg. 9304 (Feb. 16, 2012)
e Subpart Ga: Nitric Acid Plants for Which Construction, Reconstruction, or
Modification Commenced After October 14, 2011
o 40C.F.R.§60.74a
o 77 Fed. Reg. 48,433 (Aug. 14, 2012)
e Subpart BBa: Kraft Pulp Mill Affected Sources for Which Construction,
Reconstruction, or Modification Commenced After May 23, 2013
o 40C.E.R. §60.286a
o 79Fed. Reg. 18,952 (Apr. 4, 2014)
e Subpart OOOO: Crude Oil and Natural Gas Production, Transmission and
Distribution
o 40C.F.R.§60.5415
o 78 Fed. Reg. 58,416 (Sept. 23, 2013); 77 Fed. Reg. 49,490 (Aug. 16, 2012)

Incinerator New Source Performance Standards & Emission Guidelines (§§111, 129):

e Subpart CCCC: Commercial and Industrial Solid Waste Incineration Units (new)
o 40C.E.R.§60.2120
o 78 Fed. Reg. 9112 (Feb. 7, 2013); 76 Fed. Reg. 15,704 (Mar. 21, 2011)

e Subpart DDDD: Commercial and Industrial Solid Waste Incineration Units (existing)
o 40C.F.R. §60.2685
o 78Fed. Reg. 9112 (Feb. 7, 2013); 76 Fed. Reg. 15,704 (Mar. 21, 2011)

e Subpart LLLL: New Sewage Sludge Incineration Units
o 40C.FE.R. §60.4861
o 76 Fed. Reg. 15,372 (Mar. 21, 2011)

e Subpart MMMM: Existing Sewage Sludge Incineration Units
o 40C.F.R. §60.5181
o 76 Fed. Reg. 15,372 (Mar. 21, 2011)

National Emission Standards for Hazardous Air Pollutants (§112):
e Subpart N: Chromium Emissions from Hard and Decorative Chromium
Electroplating and Chromium Anodizing Tanks
o 40C.F.R. §63.342
o 77 Fed. Reg. 58,220 (Sept. 19, 2012)



Subpart S: Pulp and Paper Industry
o 40CF.R.§63.456
o 77 Fed. Reg. 55,698 (Sept. 11, 2012)
Subpart U: Group I Polymers and Resins
o 40C.F.R.§63.480
o 76 Fed. Reg. 22,566 (Apr. 21, 2011)
Subpart X: Secondary Lead Smelting
o 40C.F.R.§63.552
o 77 Fed. Reg. 556 (Jan. 5, 2012)
Subpart Y: Marine Tank Vessel Tank Loading Operations -
o 40C.F.R.§63.562
o 76 Fed. Reg. 22,566 (Apr. 21, 2011)
Subpart HH: Oil and Natural Gas Production Facilities
o 40C.F.R.§63.762 '
o 77 Fed. Reg. 49,490 (Aug. 16, 2012)
Subpart II: Shipbuilding and Ship Repair (Surface Coating)
o 40 C.F.R.§63.781 '
o 76 Fed. Reg. 72,050 (Nov. 21, 2011)
Subpart JJ: Wood Furniture Manufacturing Operations
o 40 C.F.R.§63.800
o 76 Fed. Reg. 72,050 (Nov. 21, 2011)
Subpart KK: Printing and Publishing Industry
o 40CF.R.§63.820
o 76 Fed. Reg. 22,566 (Apr. 21. 2011)
Subpart CCC: Steel Pickling —HCI Process Facilities and Hydrochloric Acid .
Regeneration Plants
o 40CF.R.§63.1155
o 77 Fed. Reg. 58,220 (Sept. 19, 2012)
Subpart GGG: Pharmaceuticals Production
o 40 CF.R.§63.1250
o 76 Fed. Reg. 22,566 (Apr. 21, 2011)
Subpart HHH: Natural Gas Transmission and Storage Facilities
o 40CF.R.§63.1272
o 77 Fed. Reg. 49,490 (Aug. 16,2012)
Subpart JJJ: Group IV Polymers and Resins
o 40 CF.R.§63.1310
o 79 Fed. Reg. 17,340 (Mar. 27, 2014)
Subpart MMM: Pesticide Active Ingredient Production
o 40C.F.R.§63.1360
o 79 Fed. Reg. 17,340 (Mar. 27, 2014)
Subpart PPP: Polyether Polyols Production
o 40CF.R.§63.1420
o 79 Fed. Reg. 17,340 (Mar. 27, 2014)
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e Subpart TTT: Primary Lead Smelting
o 40C.F.R. §63.1551
o 76 Fed. Reg. 70,834 (Nov. 15, 2011)
e Subpart DDDDD: Major Sources: Industrial, Commercial, and Institutional Boilers
and Process Heaters
o 40C.F.R. §63.7501
o 78 Fed. Reg. 7138 (Jan. 31, 2013); 76 Fed. Reg. 15,608 (Mar 21, 2011)
e Subpart UUUUU: Coal- and Oil-Fired Electric Utility Steam Generating Units
o 40C.F.R. §63.10001
o 77 Fed. Reg. 9304 (Feb. 16, 2012)
e Subpart JJJ]JJ]: Industrial, Commercial, and Institutional Boilers Area Sources
o 40C.F.R. §63.11226
o 78Fed. Reg. 7488 (Feb. 1, 2013); 76 Fed. Reg. 15,554 (Mar. 21, 2011)
e Subpart VVVVVV: Chemical Manufacturing Area Sources
o 40C.F.R. §63.11501
o 77 Fed. Reg. 75,740 (Dec. 21, 2012)
e Subpart HHHHHHH: Polyvinyl Chloride and Copolymers Production
o 40C.F.R. §63.11895
o 77 Fed. Reg. 22,848 (Apr. 17, 2012)

II. GROUNDS FOR PETITION

On April 18, 2014, the D.C. Circuit ruled that EPA lacked authority to promulgate the
affirmative defense in the cement rule and vacated it. NRDC v. EPA, No. 10-1371, 2014 WL
1499825, at *7-9 (D.C. Cir. Apr. 18, 2014). The affirmative defense in that rule is
indistinguishable from the affirmative defense in the rules listed above. Thus, EPA’s insertion of
the affirmative defense into the rules for the source categories listed above contravenes the D.C.

Circuit’s binding caselaw, which was decided after those rules were promulgated.

Accordingly, EPA must remove the affirmative defense from those rules. EPA has
already acknowledged that the affirmative defense has no place in air regulations like these
because of the NRDC decision. For example, in the recent pre-publication version of its proposal
for the rule governing air toxics emissions from refineries, EPA declined to include the
affirmative defense “[iJn light of NRDC.” EPA, Petroleum Refinery Sector Risk and Technology
Review and New Source Performance Standards 333 (signed by Administrator on May 15, 2014),
epa.gov/ttn/atw/petrefine/20140515fr.pdf. Just as EPA is removing the affirmative defense from
rules that are under development, it should also remove it from the rules listed above, where
rule development has already concluded. It is identically illegal in all of them, and should not

be shielded by happenstance from removal in some of them.



III. PROMPT RESPONSE REQUESTED

As indicated above, this petition raises a purely legal issue. Further, there is no dispute
that the affirmative defense is unlawful: EPA has already publicly recognized as much by

declining to insert it in the refineries rule proposal.

Moreover, removing the affirmative defense from the rules listed above can be done
easily. The affirmative defense is entirely distinct from the emission standards it purports to
apply to for each source category. See NRDC, 2014 WL 1499825, at *9 (vacating parts of rule
relating to affirmative defense but upholding remainder of rule); see also Final Brief of
Respondents 52, NRDC, No. 10-1371 (D.C. Cir. Aug. 23, 2013) (affirmative defense is “an
ancillary provision related to implementation” of emission standards, not part of emission
standards as Clean Air Act defines them) (attached as Ex.A). Thus, the impact of the NRDC
decision on the rules at issue is clear without any need for further examination: the affirmative
defense in each of these rules is unlawful, is severable from the remaining provisions of each
rule, and must be removed. EPA’s course on the standards for refineries demonstrates the
simplicity of the issue: within four weeks of receiving the NRDC decision, EPA simply chose
not to insert the affirmative defense. Thus, EPA’s own action suggests that the affirmative
defense sits on top of emission standards without affecting how they were calculated, and that

it can be removed with a minimum of time or difficulty.

Because EPA need not review or evaluate any new technical information, but only must

affirm the legal reality it has already acknowledged, EPA can rule on this petition swiftly.



Accordingly, Sierra Club requests that EPA rule within 30 days and promptly begin taking the
necessary steps to remove the unlawful affirmative defense from the rules containing it.!

If you have any questions, please do not hesitate to contact me at (202) 667-4500.

Smcerely,

apl

Seth L. Johnson
Attorney for Sierra Club

' Some of the regulations listed above are the subject of currently pending litigation. See, e.g.,
Am. Chemistry Council v. EPA, No. 14-1083 (D.C. Cir. filed May 27, 2014) (challenging NESHAP
Subpart JJJ: Group IV Polymers and Resins, Subpart MMM: Pesticide Active Ingredient
Production, and Subpart PPP: Polyether Polyols Production); Am. Petroleum Inst. v. EPA, No. 13-
1108 (D.C. Cir. filed Apr. 3, 2013) (challenging NSPS Subpart OOOQ: Crude Oil and Natural
Gas Production, Transmission and Distribution); Nat'l Ass’n for Surface Finishing, No. 12-1459
(D.C. Cir. filed Nov. 19, 2012) (challenging NESHAP Subpart N: Chromium Emissions from
Hard and Decorative Chromium Electroplating and Chromium Anodizing Tanks); Amn.
Petroleum Inst. v. EPA, No. 12-1405 (D.C. Cir. filed Oct. 16, 2012) (challenging NESHAP Subpart
HH: Oil and Natural Gas Production Facilities and Subpart HHH: Natural Gas Transmission
and Storage Facilities); Ass'n of Battery Recyclers v. EPA, No. 12-1373 (D.C. Cir. filed Sept. 17,
2012) (challenging NESHAP Subpart X: Secondary Lead Smelting); Mexichem Specialty Resins v.
EPA, No. 12-1260 (D.C. Cir. filed June 14, 2012) (challenging NESHAP Subpart HHHHHHH:
Polyvinyl Chloride and Copolymers Production); Am. Chemistry Council v. EPA, No. 11-1141
(D.C. Cir. filed May 17, 2011) (challenging NESHAP Subpart JJJJ]J: Industrial, Commercial, and
Institutional Boilers Area Sources); Am. Forest & Paper Ass'n v. EPA, No. 11-1125 (D.C. Cir. filed
Apr. 29, 2011) (challenging incinerator NSPS Subpart CCCC: Commercial and Industrial Solid
Waste Incineration Units (new) and Subpart DDDD: Commercial and Industrial Solid Waste
Incineration Units (existing)); U.S. Sugar Corp. v. EPA, No. 11-1108 (D.C. Cir. filed Apr. 14, 2011)
(challenging NESHAP Subpart DDDDD: Major Sources: Industrial, Commercial, and
Institutional Boilers and Process Heaters). Voluntary vacatur of the affirmative defense in these
rules would be appropriate, in the interest of efficiency.
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EXHIBIT 4

Petition to EPA for MACT Rulemaking
(Jan. 14, 2009)



January 14, 2009

Stephen L. Johnson
Administrator,

Environmental Protection Agency
1101 A EPA Headquarters

Ariel Rios Building

1200 Pennsylvania Avenue, NW
Washington, D.C. 20460

BY FIRST CLASS MAIL, FAX, AND EMAIL
To the Honorable Stephen L. Johnson:

On behalf of the Natural Resources Defense Council and Sierra Club (“Environmental
Petitioners”), we submit this petition for rulemaking pursuant to the Clean Air Act, 42 U.S.C. §§
7401-7661, and the Administrative Procedure Act, 5 U.S.C. § 553(e). EPA must amend its
Clean Air Act regulations for numerous categories of sources of hazardous air pollutants.
National Emission Standards for Hazardous Air Pollutants (NESHAPs), codified in parts 61 and
63 of volume 40 of the Code of Federal Regulations, to correct the failure of numerous part 61
and part 63 standards to comply with the Clean Air Act (“CAA”) and controlling precedent of
the United States Court of Appeals for the District of Columbia Circuit. As discussed below,
these regulations all violate Clean Air Act § 112, 42 U.S.C. § 7412. In addition, Environmental
Petitioners hereby petition EPA to undertake a comprehensive assessment of its existing
regulations under 40 C.F.R. part 61 and part 63 — including and in addition to those identified
herein — to ensure that each standard fully complies with the Act and governing judicial rulings.

A. GOVERNING STATUTORY AUTHORITY AND JUDICIAL PRECEDENT

Under section 112(d) of the Clean Air Act, EPA must establish emission standards for each
category or subcategory of major sources of hazardous air pollutants listed in the statute. 42
U.S.C. § 7412(d)(1). Section 112(d)(2) provides that emission standards

shall require the maximum degree of reduction in emissions of the
hazardous air pollutants subject to this section . . . that the
Administrator, taking into consideration the cost of achieving such
emission reduction, and any non-air quality health and
environmental impacts and energy requirements, determines is
achievable . . . through application of measures, processes,
methods, systems or techniques including, but not limited to . . .
process changes, substitution of materials or other modifications.

§ 7412(d)(2).

“In addition to this general guidance, the statute includes minimum stringency
requirements for emission standards that apply without regard to either costs or the other factors




and methods listed in section 7412(d)(2).” National Lime Ass’nv. EPA, 233 F.3d 625, 629 (D.C.
Cir. 2000) (emphasis added). For new sources, “[t]he maximum degree of reduction in
emissions that is deemed achievable . . . shall not be less stringent than the emission control that
is achieved in practice by the best controlled similar source.” § 7412(d)(3). Emission standards
for existing sources “shall not be less stringent” than “the average emission limitation achieved
by the best performing 12 percent of the existing sources (for which the Administrator has
emissions information).” § 7412(d)(3)(A). Once EPA has set the minimum stringency standards
required by section 112(d)(3), which the Agency refers to as “floors,” it may then consider the
factors enumerated in section 112(d)(1) (e.g., cost) when determining whether more stringent
“beyond-the-floor” standards are achievable.

The D.C. Circuit has repeatedly held that EPA has a “clear statutory obligation to set
emission standards for each listed HAP,” regardless of whether the best-performing sources in a
given category are currently using air pollution control technology to limit their emissions.
National Lime, 233 F.3d at 634; Mossville Environmental Action Now v. EPA, 370 F.3d 1232
(D.C. Cir. 2004); Sierra Club v. EPA, 479 F.3d 875 (D.C. Cir. 2007). In National Lime, the
Sierra Club challenged EPA’s refusal to set standards for HC1, mercury, and total hydrocarbons
emitted by cement manufacturing plants. EPA argued that it had not found any plants using
control technologies for those pollutants. The court found that EPA has a “clear statutory
obligation to set emission standards for each listed HAP” and that “[n]othing in the statute even
suggests that EPA may set emission levels only for those listed HAPs controlled with
technology.” Id. at 633-634. See also Mossville Environmental Action Now, 370 F.3d at 1242
(same); Sierra Club, 479 F.3d at 878 (same).

The D.C. Circuit has also held that EPA must set emission floors that reflect the emission
levels that the best-performing sources in each category actually achieve. In Cement Kiln, EPA
set out to set floors that would be “achievable” for every source that used a chosen “MACT”
technology. 255 F.3d at 861. EPA argued that the floor requirements in § 112(d)(3) were
merely a “gloss” on the beyond-the-floor requirements in § 112(d)(2) and that floors under
§ 112(d)(3) therefore had to satisfy EPA’s notions of achievability. Id. The Court rejected
EPA’s statutory interpretation, holding that floors must reflect the emission levels that the best
sources actually achieve, not what EPA views as “achievable. Id.

In Cement Kiln, EPA had set floors based on the performance of the worst-performing
plant in the Agency’s database that used the same technology as the best-performing plants — a
methodology EPA referred to as “the MACT approach.” Although EPA admitted in the record
that it adopted this approach to ensure “achievable” floors, the agency also claimed the MACT
approach yielded a reasonable estimate of the relevant best sources’ actual emission levels.
Because many factors other than the application of technology affect sources’ actual emission
levels, however, the Court rejected that claim as well. 255 F.3d at 862-865. It is EPA’s
obligation to demonstrate — not merely assert — that its floor approach yields an accurate
reflection of the best sources’ emission levels.

‘ EPA argued that, because it lacked data and because deriving an accurate picture of the
best sources’ emission levels from the MACT approach is difficult, the agency should be




excused from setting valid floors. 255 F.3d at 865. The Court rejected that line of argument as
well:

Even accepting the proposition that factors affecting source performance — either
design features of the control itself (such as the type of fabric used) or non-MACT
variables (such as waste composition or use of additional controls) — are difficult
to quantify when defining the MACT control, nothing in the statute requires the
Agency to use the MACT approach. Section 7412(d)(3) requires only that EPA
set floors at the emission level achieved by the best-performing sources. If EPA
cannot meet this requirement using the MACT methodology, it must devise a
different approach capable of producing floors that satisfy the Clean Air Act.

Id. (emphasis in original).

Despite the clarity of the D.C. Circuit’s decisions construing it in National Lime and
Cement Kiln, EPA chose to ignore them in the following years. It continued to issue § 112
regulations that failed to include standards for each listed HAP, that set unlawful “no control”
standards, and that failed to satisfy § 112(d)(3)’s floor requirements. Again and again, EPA
forced public interest groups to challenge its rules and forced the D.C. Circuit to review the same
unlawful statutory interpretation and rulemaking approach.

In Mossville Environmental Action Now, environmental groups challenged EPA
regulations for PVC plastic plants that failed to set standards for any HAP except vinyl chloride.
The D.C. Circuit confirmed that EPA has “a “clear statutory obligation to set standards for each
listed HAP’ that the source category emits.” 370 F.3d at 1242 (quoting National Lime, 233 F.3d
at 634). The Court found unpersuasive EPA’s belated attempt to claim in litigation that its vinyl
chloride standard was a “surrogate” for all the other HAPs that PVC plants emit. 370 F.3d at
1242-1243. The agency had not even identified the HAPs for which vinyl chloride was allegedly
a surrogate, far less explain why vinyl chloride was a reasonable surrogate for those unidentified
pollutants, prompting the Court to note that it could not the agency’s claim “under any standard.”
Id. at 1243.

In Northeast Maryland Waste Disposal Authority, the D.C. Circuit addressed yet another
refusal by EPA to implement the Clean Air Act’s mandatory floor provisions — in that instance
under the virtually identical language of § 129’s provisions for solid waste incinerators. For
existing units, EPA had based floors on the emission limits in State air permits and regulations.
358 F.3d at 953-954. The agency claimed that these regulatory limits were reasonable
“estimates” of the best sources’ performance, but failed to demonstrate that claim with record
evidence. Id. The agency also complained that it could not set accurate floors for existing units
using the actual emissions data it had. 358 F.3d at 954. The Court rejected both of those
arguments, making clear that it is EPA’s obligation to set floors that accurately reflect the
relevant best sources’ emission levels and that EPA could not avoid that obligation by claiming
that its data were inadequate. /d.

For new units, EPA had, once again, adopted the MACT approach of picking a
technology and then setting floors at a level it deemed achievable by all units that used that
technology. Again, EPA offered the alternative arguments that its floors must be “achievable”



and that the levels it designated as achievable with the chosen technology also happened to
accurately reflect the emission level actually achieved by the single best source. 358 F.3d at
954-955. Confronting a rehash of the same arguments it rejected in Cement Kiln, the D.C.
Circuit rejected them again:

This is precisely the rationale we rejected in Cement Kiln. ... EPA has once again
improperly invoked achievability (incorrectly relying on the emission variability
of all [municipal waste combustors] that use the technology rather than on the
variability of the best performing unit) to gloss over the actual achievement
requirement.

358 F.3d at 955 (empbhasis in original). The Court also rejected EPA’s claim that its floors were
estimates of the best unit’s performance, finding that EPA had failed to show that its MACT
approach yielded accurate estimates. /d.

Apparently dissatisfied with the D.C. Circuit’s decisions, however, EPA attempted to
circumvent them yet again. In its § 112 standards for brick kilns, EPA once again set “no
control” standards for many of the HAPs these sources emit. Sierra Club, 479 F.3d at 879-880.
Where the agency set standards at all, it attempted to set floors at levels that it regarded as
“achievable” rather than the level actually achieved by the best performing sources “simply by
redefining ‘best performing’ to mean those sources with emission levels achievable by all
sources.” Id. at 880-881. Again EPA invoked the alleged difficulty of accounting for variability
to excuse its failure to respect § 112’s floor language. Id. at 881-882. Again, EPA claimed that
the performance of a technology reasonably estimates the emission level of the best sources,
even where it is undisputed that other factors affect sources’ emission level. Id. at 882-883.
Again EPA insisted that it could set “no control” floors if it does not think that controls are
viable. /d. at 883. Faced with arguments that it already had rejected repeatedly, the D.C. Circuit
confirmed that “section 7412(d)(3) requires floors based on the emission level actually achieved
by the best performers (those with the lowest emission levels). /d. at 880. It also found it
necessary to remind EPA of its role in a constitutional democracy:

If the Environmental Protection Agency disagrees with the Clean Air Act’s
requirements for setting emission standards, it should take its concerns to
Congress. If EPA disagrees with this court’s interpretation of the Clean Air Act,
it should seek rehearing en banc or file a petition for a writ of certiorari. In the
meantime, it must obey the Clean Air Act as written by Congress and interpreted
by this court.

Id. at 884.

In light of the D.C. Circuit’s decisions, it is plain that many of the § 112 regulations EPA
has issued are flatly unlawful. They fail to include standards for each HAP that a category emits,
fail to satisfy § 112(d)(3)’s floor requirements, or both. Accordingly, Environmental Petitioners
petition EPA to amend the following regulations and issue new ones that fully comply with
Clean Air Act § 112. See Kennecott Utah Copper Corp. v. Department of Interior, 88 F.3d
1191, 1213 (D.C. Cir. 1996) (“‘a claim that agency action was violative of statute may be raised




outside a statutory limitations period, by filing a petition for amendment or rescission of the
agency’s regulations, and challenging the denial of that petition”).

B. LEGALLY DEFICIENT REGULATIONS REQUIRING REVISION
1. Aerospace Manufacturing and Rework Facilities

Surface-coating processes in the aerospace industry produce emissions of HAPs
including chromium, cadmium, methylene chloride, toluene, xylene, methyl ethyl ketone,
ethylene glycol, and glycol ethers. 60 Fed. Reg. 45,948, 45,948 (Sept. 1, 1995) (“Aerospace
NESHAP”). The Aerospace NESHAP fails to regulate HAP emissions from at least ten different
emission points: four non-coating-related operations; four coating-related operations;
wastewater; and storage tanks.

EPA argues that control of organic HAP emissions from the four non-coating-related
operations that EPA declines to regulate (chemical milling, metal finishing, electrodeposition,
and composite processing) is “not feasible because no demonstrated control measures could be
identified.” 59 Fed. Reg. 29,216, 29,239 (June 6, 1994) (“Aerospace Proposal”). EPA has a
“clear statutory obligation to set emission standards for each listed HAP,” regardless of whether
the best-performing sources in a given category are currently using air pollution control
technology to limit their emissions. National Lime, 233 F.3d at 634. Moreover, the Agency must
regulate emissions from all the emission points that it determines are part of the affected source.
Neither EPA’s claims about the relative significance of HAP emissions from the four non-
coating-related operations, nor the agency’s failure to identify control measures, justify its
refusal to set emission standards for the HAPs emitted from these operations.

EPA also argues that it need not regulate the non-coating operations because their
emissions constitute less than 1% of the total organic HAP emissions from aerospace facilities.
EPA lacks authority simply to declare that sources of HAP emissions are not worth controlling.
In addition, EPA refuses to regulate four coating-related operations: adhesives, adhesive bonding
primers, sealants, and specialty coatings. EPA argues that the organic HAP emissions from these
processes are “relatively small.” Aerospace Proposal, 59 Fed. Reg. at 29,239. EPA also argues
that many of the coatings in use are already applied using efficient techniques, and thus there is
little room to reduce emissions further. Id. EPA discusses the possibility of using coatings with
lower organic HAP content, but asserts that it lacked data on organic HAP content of coatings at
the time of the proposal, and it did not have time to collect any. Id. EPA also refuses to set
standards for HAP emissions from wastewater and storage tanks, claiming that none of the
facilities in its database were deliberately controlling emissions from these points at the time of
proposal. The Agency also speculates that other requirements in the rule might result in
reduction of wastewater and storage tank emissions. /d.

None of EPA’s excuses are even remotely relevant to the agency’s well established
obligation to set emission standards for each HAP. EPA must set emission standards for each
HAP emitted by a source category, regardless of whether the best-performing sources are
currently using pollution control technology. It cannot fulfill its obligation by setting standards
for some parts of the source category and not others. Moreover, a lack of data to quantify the




effects of non-technology factors on emissions does not excuse the failure to set a floor. Sierra
Club, 479 F.3d at 882.

Finally, the standards EPA did set do not reflect the actual emission levels achieved by
the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency provisions.

2. Asphalt Processing and Asphalt Roofing Manufacturing

Asphalt processing and asphalt roofing manufacturing facilities are major sources of
formaldehyde, hexane, hydrogen chloride (HCI), phenol, polycyclic organic matter (POM), and
toluene. 66 Fed. Reg. 58,610, 58,610 (Nov. 21, 2001). Because it failed to set an emission
standard for HCI, EPA must reopen the Asphalt NESHAP. , 68 Fed. Reg. 24,562, 24,564 (May
7,2003).

HCl is emitted only by those sources using a chlorinated catalyst in their blowing stills.
Asphalt roofing manufacturing plants must use a catalyst if they use certain low-quality asphalt
flux feedstocks. Asphalt Proposal, 66 Fed. Reg. at 58619. Of the 91 blowing stills for which EPA
had data at the time of the proposed rule, 37 use a chloride-based catalyst. /d. EPA acknowledges
in the proposed rule that “[w]ell over 12 percent of blowing stills do not use a catalyst.” Id. Thus,
the best-performing sources emit no HCl at all. EPA is required to set a floor that reflects the
emission level of the best-performing sources.

In determining a floor for HC1 emissions, EPA considered two potential bases for the
standard: at-the-stack controls and prohibiting use of a chlorinated catalyst. /d. It rejected the
former because none of the sources was currently using a control device. It rejected the latter
because doing so would require all manufacturers to use higher-quality asphalt flux feedstock,
and it asserts that higher-quality feedstock is not consistently available to all sources: “control of
HCI emissions through substitution of higher quality asphalt flux is not an achievable means of
control, because such higher quality flux is not consistently or reliably available . . . .” Id.

EPA’s justification for its failure to set an emission standard for HCI has been rejected by the
D.C. Circuit. EPA has a “clear statutory obligation to set emission standards for each listed
HAP.” National Lime, 233 F.3d at 634. Assertions that “changes in non-technology factors were
not ‘appropriate’ or ‘viable’” cannot justify for a “no control” floor. Sierra Club, 479 F.3d at
883.

Finally, the standards EPA did set do not reflect the actual emission levels achieved by
the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency provisions.

3. Surface Coating of Automobiles and Light-Duty Trucks

The NESHAP for surface coating of automobiles and light-duty trucks regulates only
emissions of organic HAPs, although EPA acknowledges that facilities in this source category
may emit inorganic HAPs as well. 69 Fed. Reg. 22,602 (Apr. 26, 2004). Coatings used in surface
coating operations can contain lead, manganese, and chromium compounds. 67 Fed. Reg.
78,612, 78,620 (Dec. 24, 2002). EPA argues that these inorganic HAPs are unlikely to be emitted




because they are in the coating solids and remain on the surface to which they are applied, but
admits that these HAPs may be emitted when coatings are spray-applied: “[D]uring spray
application, inorganic compounds become airborne, and they . . . [may] enter the air and become
susceptible to transport . . . outside into the ambient air.” Id. Furthermore, EPA confirms that
facilities “that use spray application techniques sometimes apply coatings that contain inorganic
HAP compounds, including small quantities of chromium oxide.” /d.

Because EPA has a statutory obligation to set emission standards for each listed HAP
emitted by each category of major sources, EPA must reopen the Auto and Light-Duty Truck
NESHAP and set emission standards for inorganic HAPs emitted by these sources.

In addition, the standards EPA did set do not reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency provisions.

4. Cellulose Products Manufacturing

The NESHAP for cellulose products manufacturing addresses emissions from two source
categories, miscellaneous viscose processes and cellulose ethers production. 67 Fed. Reg. 40,044
(June 11, 2002). The HAPs emitted by viscose processes include carbon disulfide (CS,),
carbonyl sulfide, and toluene. 65 Fed. Reg. 52,166, 52,168 (Aug. 28, 2000). EPA identifies four
different types of emission points in the viscose processes category: equipment leaks, wastewater
emissions, CS, unloading and storage operations, and process vents. “Because none of the ten
viscose process operations control CS; emissions from equipment leaks or wastewater,” EPA set
a floor of “no control” for those emission points, and declined to adopt beyond-the-floor
standards. Id. at 52172. Similarly, EPA set “no control” standards for four emission points in the
cellulose ether production category: storage vessels, equipment leaks, wastewater emissions, and
process vents. /d. at 52,175. These operations emit HAPs including ethylene oxide, methanol,
methyl chloride, and propylene oxide. /d. at 52,168.

It is well established that “no control” standards are unlawful. EPA must, at a minimum,
set floors for each HAP that a source category emits and those floors must reflect the average
emission level actually achieved by the best performing sources, those with the lowest emissions.
EPA must reopen the cellulose products manufacturing rule and set emission standards for
equipments leaks and wastewater in the viscose processes source category and for storage
vessels in the ether production source category.

In addition, the standards EPA did set do not reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency provisions. '

5. Engine Test Cells/Stands

Engine test cells/stands emit HAPs including toluene, benzene, mixed xylenes, and 1,3-
butadiene. 68 Fed. Reg. 28,774, 28,774 (May 27, 2003). EPA divides engine test cells/stands into
four subcategories: (1) Engine test cells/stands used for testing internal combustion engines with
rated power of 25 hp or more, (2) engine test cells/stands used for testing internal combustion




engines with rated power of less than 25 hp, (3) engine test cells/stands used for testing
combustion turbine engines, and (4) engine test cells/stands used for testing rocket engines. Id. at
28,779. Additionally, it divides each subcategory into existing and new/reconstructed sources. Of
the eight resulting subcategories, EPA sets emission standards for only one (new/reconstructed
sources used for testing internal combustion engines with rated power of 25 hp or more) and
adopts “no control” standards for the remaining seven. Because “no control” standards are
unlawful, EPA must reopen the engine test cells/stands rule and promulgate the missing
standards.

In addition, the standards EPA did set do not reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency provisions.

6. Flexible Polyurethane Foam Fabrication Operations

EPA identifies two subcategories of flexible polyurethane foam fabrication operations:
loop slitter HAP-based adhesive use and flame lamination. 68 Fed. Reg. 18,062, 18,063 (Apr. 14,
2003). HAP emissions from the flame lamination process include HCN, TDI, and HCI. 66 Fed.
Reg. 41,718, 41,720 (Aug. 8, 2001). Because it failed to set emission standards for existing
sources in the flame lamination subcategory, EPA must reopen its rule.

EPA attempts to justify its failure to set emission standards by arguing that three of the
alleged five best performing sources do not use control technology. That argument is irrelevant.
EPA must set emission standards regardless of whether existing sources are using control
technology, and those standards must reflect the average emission level actually achieved by the
relevant best performing sources, those with the lowest emissions.

In addition, the standards EPA did set do not reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency provisions.

7. Flexible Polyurethane Foam Production

The NESHAP for flexible polyurethane foam production regulates HAP emissions from
facilities that produce slabstock, molded, or rebond flexible polyurethane foam. The rule covers
emissions from four types of emission points at slabstock foam facilities: storage vessels,
equipment leaks, HAP auxiliary blowing agent use, and equipment cleaning. 61 Fed. Reg.
68,406, 68,410 (Dec. 27, 1996). The HAPs emitted at these points include toluene diisocyanate
(TDI) and methylene chloride. EPA reports that the International Agency for Research on Cancer
has classified TDI as a possible human carcinogen, EPA, Technology Transfer Network Air
Toxics Website: 2,4-Toluene diisocyanate, http://www.epa.gov/ttn/atw/hlthef/toluene2.html, and
EPA recognizes that TDI presents health concerns “even at relatively low concentrations.” 63
Fed. Reg. 53,980, 53,990 (Oct. 7, 1998).

However, claiming that no facilities in its database deliberately control TDI emissions
from the foam production line, EPA set a floor of “no control,” for these emissions, and declined
to adopt a beyond-the-floor standard.




It is well established that “no control” standards are unlawful. EPA has a “clear statutory
obligation to set emission standards for each listed HAP” emitted by a source category,
regardless of whether a particular HAP is currently controlled with technology. National Lime,
233 F.3d at 634. EPA must reopen the rule and set an emission standard for TDI emissions from
the slabstock foam production line.

In addition, the standards EPA did set do not reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency provisions.

8. Friction Materials Manufacturing Facilities

Friction materials manufacturing facilities emit HAPs including n-hexane, toluene, and
trichloroethylene. The NESHAP for friction materials manufacturing does not address fugitive
emissions, even though the agency acknowledges that they account for approximately 259 tons
of HAP emissions each year, almost forty percent of the category’s total baseline HAP
emissions. 67 Fed. Reg. 64,498, 64,501, 64,503 (Oct. 18, 2002).

EPA attempts to justify its failure to control fugitive HAP emissions by arguing that they
occur in later process equipment, such as extruders, granulators, dryers, hot presses, and curing
ovens, and that none of the sources in EPA’s database currently use technology to control
emissions from these pieces of equipment. EPA determined that the floor for these emission
points is no control, and declined to adopt beyond-the-floor standards because it does not
consider them cost effective. /d.

It is well established that “no control” standards are unlawful. EPA has a statutory
obligation to set emission standards for each HAP emitted by a source category, regardless of
whether a particular HAP is currently controlled with technology. National Lime, 233 F.3d at
634. EPA must reopen the rule and set a standard for emissions from the process equipment
listed above.

In addition, the standards EPA did set do not reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisty
§ 112(d)(3)’s minimum stringency provisions.

9. Generic Maximum Achievable Control Technology I: Acrylic and Modacrylic Fiber
(AMF) Production

Acrylic and modacrylic fiber (AMF) production facilities is emit acrylonitrile (AN) as
well as dimethylformamide, cyanide compounds, vinyl chloride, vinyl bromide, vinylidine
chloride, and vinyl acetate. National Emission Standards for Hazardous Air Pollutants: Generic
Maximum Achievable Control Technology; Proposed Rule, 63 Fed. Reg. 55,178, 55,191 (June
29, 1999). However, EPA set emission standards only for AN and only for pollutant streams
containing AN. The rule does not include standards for HAPs other than AN or any standards at
all for pollutant streams that do not contain AN. Because it is well established that EPA must set
standards for each HAP that AMF facilities emit, the agency’s rule is flatly unlawful.




EPA argues that its rule does not address emissions of other HAPs because other HAPs,
if present, “would only be associated with those pollutant streams containing AN with the
exception of raw material storage.” Id. (emphasis added). Even if true, that claim would not
excuse EPA from setting standards for the other HAPs emitted from pollutant streams containing
AN. Nor would it excuse EPA from setting standards for all the HAPs emitted from raw
material storage.

The rule also fails to control AN emissions from solution polymerization processes at
existing sources. EPA claimed it could not identify a control system that could be applied to the
solution process, and it concluded that it will “reexamine the applicability of various control
system options for spinning operations using the solution process during the residual risk
analysis phase of these standards.” 64 Fed. Reg. 34,854, 34,862 (June 29, 1999). However, as
discussed above, EPA has a statutory obligation to set emission standards for each HAP emitted
by a source category, and it cannot fulfill its obligation by setting standards for some parts of the
source category and not others. EPA must reopen the rule and set an emission standard for AN
and other HAP emissions from spinning lines using the solution process at existing sources.

In addition, the standards EPA did set do not reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency provisions.

10.  Generic Maximum Achievable Control Technology II: Carbon Black Production

, Carbon black production facilities emit HAPs including carbon disulfide, carbonyl

sulfide, and hydrogen cyanide. Although EPA sets emission standards for one emission point in
carbon black production facilities—process vents from the main unit filter—it fails to set
standards for another, process vents after the main unit filter. 65 Fed. Reg. 76,408, 76,423 (Dec.
6, 2000); 67 Fed. Reg. 46,258 (July 12, 2002). EPA acknowledges that the best-performing
source “reported process modifications that reduce the residual HAP levels in the process after
the main unit filter by 98 weight-percent.” Nevertheless, EPA determined that the floor for both
existing and new sources is no control because “this facility’s level of control does not
correspond to a control type.” 65 Fed. Reg. at 76,423.

It is well established that “no control” floors are unlawful. EPA must set standards for
each HAP that a category emits, and these standards must, at a minimum, reflect the average
emission level actually achieved by the best performing sources. Here, EPA must set emission
standards for new sources that are at least as stringent as the emission level achieved by the
single best-performing source. Additionally, EPA must set emission standards for existing
sources that are at least as stringent as the average emission limitation achieved by the best-
performing five sources (because the source category contains fewer than thirty sources),
regardless of whether the average emission limitation corresponds to the use of a particular
technology. Cement Kiln, 255 F.3d at 861. Thus, EPA must reopen the rule and promulgate
emission standards for process vents after the main unit filter in both new and existing sources.
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In addition, the standards EPA did set do not reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency provisions.

11. Generic Maximum Achievable Control Technology II: Ethylene Production

Ethylene production facilities emit HAPs including benzene, 1,3 butadiene, toluene,
naphthalene, hexane, and xylene. Although the NESHAP for ethylene production controls HAP
emissions from some emission points, it fails to control emissions from ethylene cracking
furnaces. EPA determined that ethylene cracking furnaces “are expected to have relatively low
HAP emissions,” but it still considered standards for this emission point because “HAP
emissions can result from incomplete combustion, and natural and refinery gas combustion has
been shown to result in emissions of formaldehyde.” 65 Fed. Reg. at 76,432. Claiming it did not
identify any control technologies currently in use to control HAP emissions from ethylene
cracking furnaces, however, the Agency set the floor at no control and did not identify any
beyond-the-floor options. /d. at 76,433.

It is well established that “no control” floors are unlawful. EPA must set standards for
each HAP that a category emits, and these standards must, at a minimum, reflect the average
emission level actually achieved by the best performing sources. EPA must reopen the rule and
set emission standards for the HAP emissions from ethylene cracking furnaces.

In addition, the standards EPA did set do not reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency provisions.

12. Generic Maximum Achievable Control Technology II: Cyanide Chemicals
Manufacturing

Cyanide chemicals manufacturing facilities emit HAPs including cyanide compounds
(hydrogen cyanide and sodium cyanide), acrylonitrile, and acetonitrile. EPA identifies five HAP
emission points in these facilities: process vents, storage vessels, equipment leaks, transfer
operations, and wastewater treatment operations. For wastewater treatment operations in existing
sources, EPA fails to set any emission standards. 65 Fed. Reg. at 76,418. EPA argues that a
numerical emission standard would be impracticable because the performance of biological
treatment systems varies from site to site. However, EPA did not set a work practice finding or
make the findings that § 112(h) requires if the agency wishes to set work practice standards in
lieu of emission standards. Instead, EPA argues oddly that it would be difficult to set a work
practice standard “based on the median of the top five of these facilities that would both be
achievable across the source category and consistent with continued compliance with effluent
discharge permits.” Id. at 76,419.

The D.C. Circuit has held that EPA must set standards for each HAP and that these
standards must reflect the average emission level achieved by the best-performing sources,
regardless of what the Agency judges to be “achievable.” across the source category. Cement
Kiln, 255 F.3d at 861. Emission levels between the wastewater treatment operations at different
facilities within this category vary. Two of the top five sources in the category treat their process
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wastewater with technology that removes approximately 95% of HAPs. EPA must set standards
for each HAP emitted by wastewater treatment operations, and those standards must, at a
minimum, reflect the emission levels achieved by the relevant best performers.

In addition, the standards EPA did set do not reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency provisions.

13. Hazardous Organic NESHAP

The hazardous organic NESHAP (HON) regulates organic HAP emissions from the
synthetic organic chemical manufacturing industry (SOCMI), as well as equipment leaks in
several other processes. Besides equipment leaks, the HON addresses four different kinds of
emission points: process vents, storage vessels, transfer racks, and wastewater streams. EPA
divides each of these emission points into two subcategories: Group 1 and Group 2. Group 1
emission points are subject to emission controls; Group 2 emission points are not. 59 Fed. Reg.
19,402, 19,405 (Apr. 22, 1994).

EPA does not claim that the emission standards it did set, for Group 1 emission points,
reflect the emission level actually achieved by the relevant best performing sources. To the
contrary, it states ‘

The information the EPA used in determining the source-wide floor consisted of
the estimates of the number and characteristics of the model emission points, the
emission control requirements currently in place for each point based on
information available to the EPA, and the expected control efficiencies for the
control technology. To determine the source-wide floor for existing sources at
proposal, the EPA examined the supporting information to identify the emission
characteristics of the emission points which had at least 12 percent of the points
controlled by the reference control technology. This analysis was done for each
kind of emission point.

59 Fed. Reg.

The agency claims that it lacked time to collect the data necessary to set floors that would
satisfy this statutory requirement. That excuse is irrelevant. EPA has a statutory obligation to
set emission standards for each HAP emitted by a source category, and those standards must, at a
minimum, reflect the emission level actually achieved by the relevant best performing sources.
Accordingly, EPA must reopen the rule, issue emission standards for each HAP emitted by
Group 2 emission points and revise the emission standards for Group 1 emission points to reflect
the statutorily required minimum stringency.

14. Hydrochloric Acid Production

Hydrochloric acid (HCI) production facilities emit HAPs including HCI and chlorine.
EPA identifies the emission points at these facilities as process vents, storage tanks, transfer
operations, equipment leaks, and wastewater. 66 Fed. Reg. 48,174, 48,176 (Sept. 18, 2001).
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Although EPA sets emission limitations or work practice standards for four of the five emission
points, it fails to regulate HAP emissions from wastewater. For both new and existing sources,
EPA set the MACT floor for wastewater was “no emission reduction,” claiming did not identify
any add-on controls, process modifications, or other pollution-prevention measures currently in
use to control HAP emissions from wastewater. Id. at 48,181.

“No control” standards contravene EPA’s “clear statutory obligation to set emission
standards for each listed HAP.” National Lime, 233 F.3d at 634. EPA found that wastewater is
part of the affected source at HCI production facilities. 68 Fed. Reg. 19,076, 19,079 (Apr. 17,
2003). Therefore, the Agency must reopen the rule and set emission standards for wastewater.

In addition, the standards EPA did set do not reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisty
§ 112(d)(3)’s minimum stringency provisions.

15. Surface Coating of Large Appliances

The NESHAP for surface coating of large appliances fails to regulate emissions of
inorganic HAPs. 67 Fed. Reg. 48,254 (July 23, 2002). EPA found that some specialty coatings
used in this source category contain such inorganic HAPs as chromium, cobalt, lead, and
manganese compounds. 65 Fed. Reg. 81,134, 81,137 (Dec. 22, 2000). The Agency speculates
that these inorganic HAPs are not emitted into the ambient air; instead, they remain on the
surfaces being coated, or they are deposited onto the floors, walls, and grates of the spray booths
in which they are applied. EPA concludes that “inorganic HAP emission levels are expected to
be very low, and have not been quantified.” /d.

If inorganic HAPs are emitted from surface coating operations, EPA must set standards
for them. Neither EPA’s claim that inorganic HAP emissions have not been quantified nor its
speculation that they inorganic HAPs are “expected” to be emitted low levels excuses the agency
from this statutory requirement. EPA must reopen the rule and set the missing standards.
National Lime, 233 F.3d at 634 (emphasis added).

In addition, the standards EPA did set do not reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency provisions.

16. Lime Manufacturing Plants

The lime manufacturing industry emits HAPs including hydrogen chloride (HCl), metals
such antimony, arsenic, beryllium, cadmium, chromium, lead, manganese, mercury, nickel, and
selenium, and organic HAPs. The NESHAP for lime manufacturing fails to regulate emissions of
HCl based on EPA’s claims that “HCl is a ‘health threshold pollutant,” and that HCI levels
emitted from lime kilns are below the threshold value within an ample margin of safety.” 69 Fed.
Reg. 394, 397 (Jan. 5, 2004).

Section 112(d)(4) of the Clean Air Act provides that EPA may consider threshold levels
with respect to “pollutants for which a health threshold has been established.” 42 U.S.C.
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§ 7412(d)(4). The language of the statute indicates that the health threshold exception applies
only when the scientific community has already accepted a pollutant’s health threshold.

By allowing EPA to issue standards under § 112(d)(4) only when health threshold has been
established, Congress made clear that there must be an established threshold below which no
adverse health effects will occur. In particular, it did not intend EPA to invoke § 112(d)(4) for a
HAP unless there is no risk that that HAP will cause cancer. “EPA presumptively applies
section 112(d)(4) only to HAP’s that are not carcinogens because Congress clearly intended that
carcinogens be considered nonthreshold pollutants.” 63 Fed. Reg. 18,754, 18,765 (Apr. 15,
1998). HCI does not pass this test. EPA has admitted that it does not know whether HCI causes
cancer. Further, for non-cancer risk, the level on which EPA relied is merely the lowest
observable adverse effects level (LOAEL), i.e., a level at which adverse effects do occur.
Because HC1 may be a carcinogen, and because a health threshold for HCI has not been
definitively established, EPA must regulate HCI emissions from the lime manufacturing
industry. :

The rule also fails to regulate mercury emissions. In its proposed rule, EPA argues that it
has no way of establishing an “achievable” floor standard for mercury “since no source controls
mercury emissions using a means of control that can be duplicated by other sources.” 67 Fed.
Reg. 78,046, 78,057 (Dec. 20, 2002). EPA reiterates this argument in the preamble to the rule:
“The only control technique would reflect control of the raw materials and/or fossil fuels. This
control is not duplicable or replicable.” 69 Fed. Reg. at 398. As discussed above, EPA must set
standards based on the emission reductions that the best-performing sources actually achieve,
regardless of what the Agency considers to be “achievable.” Cement Kiln, 255 F.3d at 861. EPA
must reopen the rule and set emission standards for HC1 and mercury.

EPA violates the Clean Air Act by failing to set emission standards for the organic HAP
that lime plants emit. EPA offers no rationale for that failure.

Finally, the standards that EPA does set fail to reflect the emission level actually
achieved by the relevant best performing sources. Accordingly, they must be revised to satisfy
§ 112’s minimum stringency requirements.

17.  Manufacturing of Nutritional Yeast

Rather than basing floors for the nutritional yeast category on the emission levels
achieved by the relevant best performing sources, EPA based them on limits derived from
Wisconsin’s and Maryland’s Reasonably Available Control Technology standards (the RACT
approach). 66 Fed. Reg. 27,876, 27,879 (Oct. 19, 1998). EPA does not even claim that the
RACT approach yields floors that accurately reflect the relevant best sources’ emission levels.
Nor would any such claim be plausible. EPA admits that the five facilities with the RACT limits
on which its floor is based were, in reality, achieving lower emission levels than the RACT limits
required. Indeed, EPA requested “comments and data that support a potentially lower MACT
emission limit. This information should also allow us to determine if new sources can achieve an
even more stringent MACT, based on the best-performing source.” Id. at 55,820.

Because EPA failed to show that RACT limits provide an accurate estimate of the
relevant best sources performance and because the record shows that they do not provide an

14



accurate estimate, the agency’s reliance on those limits to set floors was unlawful. The agency
must reopen the rule and set floors for this category that accurately reflect the average emission
level achieved by the best performing sources, as required by the Clean Air Act.

Additionally, EPA’s rule fails to control emissions from wastewater. EPA concluded that
“the MACT floor for wastewater emissions is no control.” It declined to adopt beyond-the-floor
standards because it determined that non-air quality health and environmental impacts, energy
impacts, and costs were “unreasonably high.” Nutritional Yeast NESHAP, 66 Fed. Reg. at
27.880. Further, EPA argued that “levels of acetaldehyde in wastewater are already reduced by
process changes upstream.” Id. at 27,881.

It is well established that “no control” floors are unlawful. EPA must set standards for
each HAP that a category emits, and these standards must, at a minimum, reflect the average
emission level actually achieved by the best performing sources. Nor is it relevant that one HAP
may be reduced to some extent by upstream operations. Because wastewater operations are a
source of HAP emissions, EPA must set standards for each HAP these emission points emit, and
those standards must, at a minimum, reflect the emission level that the relevant best sources
achieve. EPA must reopen the rule and set emission standard for each HAP emitted from
wastewater operations.

18.  Marine Tank Vessel Loading Operations

EPA divides the marine tank vessel loading operations category into several
subcategories. The Agency fails to regulate HAP emissions from two of these subcategories—
existing major source terminals that emit less than 10 tons per year of any individual HAP and
less than 25 tons per year of combined HAPs from loading of marine tank vessels, and existing
offshore terminals (major source terminals located 0.5 miles or more from shore). For both
subcategories, EPA set a floor of “no control,” claiming that too few sources in its database
control emissions from marine tank vessel loading. 60 Fed. Reg. 48,388, 48,395 (Sept. 19, 1995).
These “no control” standards contravene EPA’s “clear statutory obligation to set emission ‘
standards for each listed HAP.” National Lime, 233 F.3d at 634. EPA must set standards for
each HAP that a category emits, and these standards must, at a minimum, reflect the average
emission level actually achieved by the best performing sources.

EPA’s exemption of sources with actual emissions of less than 10 tons per year of
individual HAPs and 25 tons per of combined HAPs also contravenes § 112’s definition of major
source, which requires MACT standards for any source with the “potential” to emit 10 tons per
year or more of any single HAP or 25 tons per year or more of any combination of HAPs. Under
this definition, it is irrelevant whether some sources’ actual emissions fall below those levels.
EPA must reopen the rule and set emission standards based on the emission reductions that the
best-performing sources actually achieve, regardless of how many of these sources currently use
technology to control HAP emissions.

Finally, the standards EPA did set fail to reflect the actual emission levels achieved by

the relevant best performing sources. Accordingly, EPA must revise them to satisfy § 112’s
minimum stringency requirements.
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19. Mercury Cell Chloro-Alkali Plants

Mercury cell chloro-alkali plants emit HAPs including mercury, hydrogen chloride
(HCI), and chlorine. 68 Fed. Reg. 70,903, 70,904 (Dec. 19, 2003). EPA’s unlawful requirements
for mercury emissions are subject to a pending petition for review in the D.C. Circuit and a
petition for administrative reconsideration with the agency. In addition, EPA’s rule unlawfully
fails to include emission standards for HCI and chlorine. /d. at 70,906. The Agency claims that
HCl and chlorine are “health threshold pollutants” and that the levels emitted by these sources
are below the threshold. /d. The Agency claims to utilize its authority under section 112(d)(4) of
the Clean Air Act not to regulate these HAPs. Id.

By allowing EPA to issue standards under § 112(d)(4) only when health threshold has
been established, Congress made clear that there must be an established threshold below which
no adverse health effects will occur. In particular, it did not intend EPA to invoke § 112(d)(4)
for a HAP unless there is no risk that that HAP will cause cancer. “EPA presumptively applies
section 112(d)(4) only to HAP’s that are not carcinogens because Congress clearly intended that
carcinogens be considered nonthreshold pollutants.” 63 Fed. Reg. 18,754, 18,765 (Apr. 15,
1998). HCI does not pass this test. EPA has admitted that it does not know whether HCI causes
cancer. Further, for non-cancer risk, the level on which EPA relied is merely the lowest
observable adverse effects level (LOAEL), i.e., a level at which adverse effects do occur.
Because HCI may be a carcinogen and because a health threshold for HC1 has not been
definitively established, EPA must regulate HCI emissions from mercury cell chloro-alkali
plants.

20. Mineral Wool Production

Mineral wool production facilities emit carbonyl sulfide (COS). 64 Fed. Reg. 29,489,
29,490 (June 1, 1999). Yet EPA fails to set emission limits on COS at existing facilities. Id. at
29,491. Because EPA has a statutory obligation to set emission standards for each HAP that
mineral wool production facilities emit, its failure to set standards for COS emitted by these
facilities is unlawful. See, e.g., National Lime, 233 F.3d at 634. Accordingly, EPA must reopen
its regulations for mineral wool facilities and set COS emission standards.

Mineral wool production facilities also emit phenol, formaldehyde, and other organic
HAPs. Mineral Wool NESHAP, 64 Fed. Reg. at 29,490. EPA fails to set standards for any HAP
except formaldehyde, claiming that formaldehyde is a surrogate for phenol emissions at these
facilities. /d. at 29,491. Even if that claim were true, EPA does not claim that formaldehyde, or
any other pollutant, is a surrogate for the other organic HAPs that mineral wool facilities emit.
Accordingly, EPA’s failure to set emission standards for such other organic HAPs is unlawful.

To justify its refusal to set standards for phenol, EPA argues that “when the
formaldehyde limit is met through use of an incinerator, phenol emissions are also reduced by
the same incinerator.” 62 Fed. Reg. 25,370, 25,376 (May 8, 1997). Failure to set specific
standards for phenol is unlawful, however, unless EPA shows that formaldehyde is a valid
surrogate for phenol. Merely claiming that both are reduced by the same incinerator does not
suffice. EPA also must show that the only factor affecting phenol emissions is the use of an
incinerator to control formaldehyde. EPA makes no such claim. Further, it admits that some
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ovens are controlled with technologies other than an incinerator, and does not claim that the use
of such other unspecified technology is the only factor affecting phenol emissions at those
facilities. To comply with the CAA, EPA must provide an adequate explanation of why
formaldehyde is an appropriate surrogate for or each HAP emitted by mineral wool facilities, or
set emission limits for each HAP individually.

Finally, EPA’s formaldehyde standards do not reflect the actual formaldehyde emission
levels achieved by the relevant best sources. Accordingly, EPA must revise these standards to
satisfy § 112(d)’s minimum stringency requirements.

21. Qil and Natural Gas Production

EPA fails to regulate major-source glycol dehydration units with actual annual average
natural gas throughputs of less than 85 thousand m’/day or with actual average benzene
emissions lower than 0.90 Mg/yr. 64 Fed. Reg. 32,609, 32,613 (June 17, 1999). For these units,
EPA sets the MACT floor at no control and determines that a beyond-the-floor regulation is not
cost effective. Id. EPA justifies this by claiming that it “could not determine any level of
emission control for [such units].” 63 Fed. Reg. 6288, 6293 (Feb. 6, 1998). It is well established
that “no control” floors are unlawful. EPA must set standards for each HAP that a category
emits, and these standards must, at a minimum, reflect the average emission level actually
achieved by the best performing sources. To comply with the Clean Air Act, EPA must set
emission standards for each HAP emitted by glycol dehydration units.

Further, the standards that EPA did set fail to reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency requirements.

22. Petroleum Refineries

The HAPs emitted by petroleum refineries include 2,2,4-Trimethylpentane, methyl tert
butyl ether, benzene naphthalene, cresols/cresylic acid, phenol, ethylbenzene, toluene, hexane,
and xylenes. 60 Fed. Reg. 43,244, 43,245 (Aug. 18, 1995). EPA sets no control or monitoring
requirements for wastewater streams located at refineries with total annual benzene loading of
less than 10 megagrams per year. Id. at 43,247-48.

It is well established that “no control” floors are unlawful. EPA must set standards for
cach HAP that a category emits, and these standards must, at a minimum, reflect the average
emission level actually achieved by the best performing sources. EPA lacks authority to exempt
any emission point from emission standards. EPA must set emission standards for all emissions
points at the source, including wastewater streams with annual benzene loading less than 10
megagrams per year.

For refineries with total annual benzene loading of more than 10 megagrams per year,
EPA only regulates benzene emissions. /d. EPA must set standards for each HAP that a category
emits. EPA does not claim that benzene is a surrogate for the other HAPs emitted from
wastewater streams, far less demonstrate that it is a reasonable one. Accordingly, EPA must
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reopen the refineries rule and set emission standards for all the HAPs that are emitted from
wastewater streams.

Further, EPA’s benzene standards do not reflect the actual benzene emission levels
achieved by the relevant best performing units. Accordingly, EPA must revise these standards to
satisfy § 112(d)(3)’s minimum stringency requirements.

EPA sets no control or monitoring requirements for miscellaneous process vents with
VOC emissions less than 33 kilograms per day for existing sources and 6.8 kilograms per day for
new sources. 60 Fed. Reg. at 43,247. EPA also states that no controls or inspections are required
for so-called Group 2 storage vessels, which are all vessels that do not have a design storage
capacity and a maximum true vapor pressure above the values specified in the regulation. /d. It is
well established that “no control” floors are unlawful. EPA must set standards for each HAP that
a category emits, and these standards must, at a minimum, reflect the average emission level
actually achieved by the best performing sources. EPA must reopen the rule and set an emission
standard for these vents and storage vessels.

Further, EPA completely exempts hydrogen plant vents from any control requirements,
even those that emit more than 33 kilograms per day of VOCs. 63 Fed. Reg. 31,358, 31,359
(1998). In justifying this'exemption, EPA claims that implementing controls would be too costly.
However, the CAA “includes minimum stringency requirements for emission standards that
apply without regard to either costs or the other factors and methods listed in section
7412(d)(2).” National Lime, 233 F.3d at 629. EPA must reopen this rule to set emission
standards for hydrogen plant vents.

23. Phosphoric Acid Manufacturing and Phosphate Fertilizers Production

The HAPs emitted by these facilities include hydrogen fluoride, arsenic, beryllium,
cadmium, chromium, manganese, mercury, and nickel. EPA fails to set emission standards for
any of these HAPs, and claims particulate matter is a surrogate for all metal HAPs, including
mercury. Proposed Rule, 61 Fed. Reg. 68,429, 68,435 (Dec. 27, 1996).

EPA’s failure to set emission standards for specific HAPs is unlawful absent a valid
showing that particulate matter is a reasonable surrogate for each one of them. EPA provides no
evidence showing why particulate matter is a valid surrogate for any metal HAP emitted by this
category. In particular, the agency fails to show that controlling PM is the only means by which
facilities achieve reductions in emissions of metal HAPs, as D.C. Circuit precedent requires.
Further, particulate matter is plainly not an appropriate surrogate for mercury, as EPA itself has
recognized repeatedly. Accordingly, EPA’s failure to set emission standards for mercury and the
other metal HAPs is unlawful.

In addition, EPA’s PM standards do not reflect the actual PM emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy

§ 112(d)(3)’s minimum stringency provisions.

EPA also fails to set emission standards for hydrogen fluoride output in dryers and metal
HAP emitted by various process lines. 64 Fed. Reg. 31,358, 31,361 (June 10, 1999). If HF and
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metal HAPs are emitted by these processes, the agency must set emissions standards for them,
and those standards must, at a minimum, reflect the average emission level achieved by the
relevant best performing sources. Accordingly, EPA must reopen the phosphoric acid
manufacturing and phosphate fertilizers production rule, and set all of the emission standards
required by the Clean Air Act.

24. Polyether Polyols Production

Polyether polyols production facilities emit several organic HAPs, including ethylene
oxide, propylene oxide, hexane, and toluene. 64 Fed. Reg. 29,419, 29,420 (June 1, 1999). EPA
fails to set standards for nonepoxide organic HAPs from vents at facilities where the total vent
output of nonepoxide organic HAPs is less than 11,800 kilograms per year. Id at 29,425.
Because EPA must set an emission standard for each listed HAP at each major source in this
category, and lacks authority to exempt any sources, the agency’s rule violates the Clean Air Act
and must be reopened and corrected. See National Lime, 233 F.3d at 634.

In addition, the standards EPA did set, for vents at facilities with a total organic HAP
output greater than 11,800 kilograms per year, do not reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency provisions.

25.  Polymers and Resins I

According to EPA, manufacturers of Group I polymers and resins emit organic HAPs
including n-hexane, styrene, 1,3-butadiene, acrylonitrile, methyl chloride, hydrogen chloride,
carbon tetrachloride, chloroprene, and toluene. 60 Fed. Reg. 30,801, 30,801 (June 12, 1995). For
the butyl rubber (BR), halobutyl rubber (HBR), epichlorohydrin elastomers (EPI), Hypalon
(HYP), neoprene (NEO), nitrile butadiene rubber (NBR), nitrile butadiene latex (NBL),
polysulfide rubber (PSR), and styrene butadiene latex (SBL) subcategories, EPA fails to set
emission standards for HAPs emitted through back-end processes at existing sources. 61 Fed.
Reg. 46,906, 46,910 (Sept. 5, 1996). For the BR, EPI, HBR, HYP, NEO, NBL, NBR, and SBL
subcategories, EPA fails to control HAPs emitted through back-end processes at new sources. /d.
at 46,911. And, for the EPR, BR, and HBR subcategories at existing sources, EPA exempts
halogenated vent streams that were controlled by flare or boiler before June 12, 1995. /d. at
46,910.

EPA lacks authority to exempt any emission points or to decline to set emission standards
for any HAP. Accordingly, EPA must reopen the rule and set emission standards for each HAP
and emission point in these subcategories, as mandated by the CAA.

In addition, the standards EPA did set do not reflect the actual emission levels achieved

by the relevant best performing sources. Therefore, EPA must revise these standards to satisty
§ 112(d)(3)’s minimum stringency provisions.
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26. Polymers and Resins I1I

Manufacturers of Group III polymers and resins emit organic HAPs, including
formaldehyde, methanol, phenol, xylene, and toluene. 65 Fed. Reg. 3275, 3276 (Jan. 20, 2000).
Yet EPA sets no emission standards for HAPS emitted by storage vessels and continuous process
vents at existing sources. /d. at 3279. EPA argues that because, for continuous process vents,
only one existing source uses control technology at the time of proposal, it is not required to set
an emission standard. National Emission Standards for Group 3 Polymers and Resins; Proposed
Rule, 63 Fed. Reg. 68,831, 68,843 (Dec. 14, 1998). To the contrary, EPA has a “clear statutory
obligation to set emission standards for each listed HAP,” even if the best-performing sources
are not using control technology to limit their emissions. National Lime, 233 F.3d at 634.
Accordingly, EPA must reopen the rule and set an emission standard for storage vessels and
continuous process vents at existing sources.

In addition, the standards EPA did set do not reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency provisions.

27. Polymers & Resins IV

EPA acknowledges that many organic HAPs are emitted during the manufacture of
Group IV polymers and resins. 61 Fed. Reg. 48,208, 48,208 (Sept. 12, 1996). However, EPA
fails to set emission standards for HAPs released into the air through wastewater from facilities
using the ASA/AMSAN process. /d. at 48,212. EPA also fails to set emission standards for
HAPs emitted from equipment leaks at facilities with a PET-TPA continuous high viscosity
multiple end finisher. /d. at 48,212-13. For new SAN Batch facilities, EPA fails to set emission
standards for HAPs emitted through wastewater. Id. at 48,213.

EPA has a “clear statutory obligation to set emission standards for each listed HAP”
emitted by a source category, regardless of whether a particular HAP is currently controlled with
technology. National Lime, 233 F.3d at 634. EPA must reopen the rule and set an emission
standard for wastewater in the ASA/AMSAN process and new SAN Batch facilities, as well as
equipment leaks at facilities using PET-TPA continuous high viscosity multiple end finisher.

In addition, the standards EPA did set do not reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency provisions.

27.  Primary Lead Smelting

Primary lead smelters emit arsenic, antimony, cadmium, lead, and other metal HAPs. 64
Fed. Reg. 30,193, 30,194 (June 4, 1999). EPA’s rule, however, provides an emission standards
for only one HAP, lead. The agency claims that lead is a surrogate for all the others, including
volatile metals like mercury, acid gases, and volatile organic compounds.

EPA’s failure to set standards for the HAPs other than lead, absent a showing that lead is
a valid surrogate for those HAPs, is unlawful. In particular, EPA must show that lead control “is
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the only means by which facilities ‘achieve’ reductions” in the pollutants for which it allegedly
serves as a surrogate. National Lime Ass’n, 233 F.3d at 639. In the primary lead smelting rule,
EPA does not even so claim. EPA must reopen the rule and either provide a valid explanation
for why lead is a reasonable surrogate for all the other HAPs that primary lead smelters emit,
including volatile metals like mercury, acid gases, and volatile organic compounds, or issue
emission standards for additional HAPs.

Further, EPA’s PM standard does not reflect the emission level achieved by the relevant
best performing sources. Accordingly, the agency must reopen the rule and set floors for PM in
accordance with Clean Air Act § 112(d)(3).

28. Publicly Owned Treatment Works (POTW)

EPA fails to regulate HAP emissions of non-industrial POTW as required by section 112
of the Clean Air Act, 42 U.S.C. § 7412. 64 Fed. Reg. 57,572, 57,575 (Oct. 26, 1999). EPA must
issue standards for each HAP that these facilities emit, and such standards must not be less
stringent than emission level actually achieved by the relevant best performing sources.

Of the five non-industrial POTW sources EPA considers to be best controlled, only one
uses control devices with the intent of removing HAP emissions. 63 Fed. Reg. at 66,090. EPA
claims the remaining four do not implement any control technology designed to remove HAP
emissions. Id. EPA further claims “[cJomputation of an arithmetic average of the performance
among the one POTW treatment plant with HAP emission controls and the four POTW treatment
plants without controls would be meaningless because there is no continuum of performance
among the sources.” Id. The agency further argues that using either the median or the mode,
based on control technology, would result in a MACT floor of no control. /d. Based on those
arguments, EPA set the floor at no control. /d.

It is well established that “no control” floors are unlawful. EPA must set standards for
each HAP that a category emits, and these standards must, at a minimum, reflect the average
emission level actually achieved by the best performing sources — i.e., those with the lowest
emissions — regardless of whether sources are using technology to control their emissions.

EPA further argues that pretreatment by dischargers is the only viable option for
controlling HAP emissions to achieve a meaningful HAP reduction at a reasonable cost that EPA
has identified. POTW Proposal, 63 Fed. Reg. at 66,090. However, section 112 of the Clean Air
Act “includes minimum stringency requirements for emission standards that apply without
regard to either costs or the other factors and methods.” National Lime, 233 F.3d at 629. EPA
must set emissions standards for existing non-industrial POTW.

With respect to industrial POTW, EPA argues oddly that under each “industrial
discharger’s MACT, the POTW provides air pollution control, generally under a contractual
agreement.” 64 Fed. Reg. at 57575. EPA further states that, under its rule, whatever the
discharger’s requirements are will become directly enforceable against the POTW. Id. Under
Clean Air Act § 112, standards covering HAP emissions from industrial POTW’s must include
standards for each HAP emitted by such facilities and must reflect the emission level actually
achieved by the relevant best performing sources. Contrary to EPA’s argument, the existing
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controls for the dischargers do not satisfy this requirement regardless of whether they are
reflected in a contract between the discharger and the industrial POTW and regardless of whether
they are directly enforceable against the POTW. EPA must reopen the POTW rule to set
standards for industrial POTW that fully satisfy the Clean Air Act.

29. Pulp and Paper Mills.

EPA failed to regulate emissions of HCl from new and existing sources used in chemical
recovery processes at pulp and paper mills. Because EPA has not satisfied its ““‘clear statutory
obligation to set emission standards for each listed HAP,”” Sierra Club, 479 F.3d at 883 (quoting
National Lime, 233 F.3d at 634), the agency must reopen the standards and set MACT floors for
HCI emissions.

EPA attempts to justify its failure to regulate HCl emissions by arguing that “no further
control is necessary because HCl is a ‘health threshold pollutant,” and HCI levels emitted from
recovery furnaces are below the threshold value within an ample margin of safety.” 63 Fed. Reg.
at 18,765. Section 112(d)(4) of the Clean Air Act provides “[w]ith respect to pollutants for which
a health threshold has been established, the Administrator may consider such threshold, with an
ample margin of safety, when establishing emission standards under this section.” 42 U.S.C. §
7412(d)(4). Thus it does not allow EPA to decline to set emission standards, as the agency did
here, but only to consider established health thresholds, with an ample margin of safety, “when
establishing emission standards.” Id. For this reason alone, EPA’s rule is unlawful and must be
reopened.

Further, § 112(d)(4) does not apply at all to pollutants such as HCI for which a health
threshold has not been established. EPA itself has recognized that § 112(d)(4) applies “only to
HAP’s that are not carcinogens because Congress clearly intended that carcinogens be
considered nonthreshold pollutants.” 63 Fed. Reg. at 18,765.

EPA has acknowledged repeatedly that it does not know whether HCI is carcinogenic,
HCl 1s not a pollutant for which a health threshold has been established. In 2006, for example,
EPA stated “the data are inadequate to make a determination as to whether HCl is carcinogenic
in either humans or animals, so EPA has not developed an assessment for the carcinogenicity of
HCL” 71 Fed. Reg. 76518, 76542 (December 20, 2006). Because EPA does not know whether
or not HCI causes cancer, it cannot plausibly claim that HCl is a threshold pollutant.
Significantly, the agency has admitted that the purpose of § 112(d)(4)’s “established health
threshold” requirement is to ensure that EPA does not issue standards under § 112(d)(4) unless
there is “no risk” of adverse health effects. NRDC v. EPA, 489 F.3d 1250 (D.C. Cir. 2007), EPA
Br. at 53-54 (quoting 5 Legislative History at 8516).

EPA’s attempts to rely on its statements about HCl in previous rules are unfounded and,
indeed, merely weaken its arguments further. In the 1998 rule on which the agency primarily
relies, the agency states that is classifying HCI as a “Group D pollutant” — i.e., one for which
EPA lacks data about carcinogenicity — for the purposes of that rule only. It bears emphasis
that because classification as a Group D pollutant merely underscores that EPA does not know
whether a pollutant can or cannot cause cancer, it cannot possibly support a finding that that
pollutant 1s a threshold pollutant with respect to cancer. But even if such a classification
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somehow supported EPA’s position, the agency made clear in the 1998 rule that it was making
that classification “[f]or the purposes of this action” only. 63 Fed. Reg. 18754, 18766 (April 15,
1998) (emphasis added). Thus, it does not even purport to support making such a classification
in other actions.

Nor has EPA identified a threshold for non-cancer effects. The threshold EPA claims to
have identified as the RfC — i.e., the long term threshold — must be a level below which no
adverse health effects occur. The level that EPA claims is a threshold does not purport to meet
that requirement. To the contrary, the 1998 rulemaking makes clear that it was: (1) “based on a
single animal study which only used one dose”; (2) looked only at respiratory effects, not effects
on other bodily systems; and (3) identified only a lowest observed adverse effects level
(LOAEL) at which adverse effects did occur, not a threshold below which adverse effects do not
occur. 63 Fed. Reg. 18766-18767 (citing EPA, 1995, Integrated Risk Information System (IRIS)
RfC for HCl), Ex. _ hereto.

Effectively acknowledging that exposure to HCI does damage people’s health, EPA has
argued that

The existence of a threshold for noncancer effects of HCl is established by
general toxicological principles, i.e., that organisms are able to repair some
amount of corrosive tissue damage of the type caused by HCI1. If the damage does
not exceed an organism’s ability to repair it, then no adverse effects will occur.

71 Fed. Reg. at 76542. Thus, EPA stakes out a position truly astonishing for an agency tasked
with protecting public health and the environment: that it does not matter if pollution damages
Americans’ lung tissue so long the damage does not exceed our ability to repair it. Apart from
the ethical issues that sort of argument raises, it is beyond obvious that Congress did not intend
EPA to invoke § 112(d)(4) when doing so would lead to tissue damage — whether that damage
was permanent or repairable. As EPA has conceded elsewhere, Congress intended EPA to
invoke § 112(d)(4) only when there is “no risk” of adverse health effects. Damage to an
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“organism’s” tissue — e.g. the lung tissue of a child — is an adverse health effect

In direct violation of § 112°s well established mandate to set standards for each listed
HAP that a category emits, EPA also failed to set emissions standards for pulp and paper mills’
mercury emissions. It is undisputed that pulp and paper mills emit mercury. EPA notes that
“[a]lmost all metals appearing on the section 112(b) list,” including mercury, are emitted by pulp
and paper combustion sources, but the rule regulates only PM HAP emissions and/or total
gaseous organic HAP emissions.

In addition, EPA failed to set standards for dioxins. EPA does not mention dioxins
anywhere in the rule, but kraft recovery furnaces do emit dioxins, according to EPA’s Source
Category Listing for Section 112(d)(2) Rulemaking Pursuant to Section 112(c)(6) Requirements.
63 Fed. Reg. 17,838, 17,848 tbl.1 (Apr. 10, 1998). EPA uses methanol as a surrogate to regulate
total gaseous organic HAP emissions from kraft recovery furnaces. The agency does not claim
that it is using methanol as a surrogate for dioxins. Such a claim would fail because, as EPA has
acknowledged,
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Wet and dry air pollution control systems are generally not considered to be
dioxin/furan control systems because their primary function is to remove metals
and/or total chlorine from the combustion gas. They generally do not remove
dioxin/furans from the incinerator flue gas unless they are used in tandem with
carbon injection systems or carbon beds.

69 Fed. Reg. at 21,214. By failing to set dioxin standards, EPA violated its ““‘clear statutory
obligation to set emission standards for each listed HAP.*” Sierra Club, 479 F.3d at 883 (quoting
National Lime, 233 F.3d at 634). EPA must reopen the standards and set MACT floors for dioxin
emissions.

Where EPA set standards at all, they fail to satisfy § 112(d)(3)’s floor requirements.
EPA’s PM standard for existing NDCE and DCE recovery furnaces does not retflect “the
emission level actually achieved by the best performers (those with the lowest emission levels).”
Sierra Club, 479 F.3d at 880. Instead, EPA selected floors equivalent to a new source
performance standard (NSPS) promulgated in 1978. EPA does not even claim that this NSPS
limit reflects the performance of the relevant best sources. To the contrary, EPA defends its floor
approach by arguing that the floors “reasonably reflect the level of performance achievable in
practice by the average of the best-performing 12 percent of sources.” CITE. Thus, the record
makes clear that EPA’s floors reflect an emission level that the agency regards as “achievable”
through the use of a chosen control technology rather than the level actually achieved by the
relevant best sources. This is precisely the floor approach rejected repeatedly as unlawful by the
D.C. Circuit. Sierra Club, 479 F.3d at 880; Cement Kiln, 255 F.3d at 861.

Further, the record indicates that the NSPS limit does not reflect the best sources’
emission level. As a “number of commenters” pointed out to EPA during the rulemaking, “the
technology reflected in the NSPS . . . is an old technology and . . . numerous sources are
achieving emissions reductions well beyond the NSPS.” EPA does not dispute this point, but
insists that its floors reflect what is “achievable in practice by the average of the best-performing
12 percent of sources.” EPA’s unlawful achievability argument cannot excuse its failure to set
floors reflecting the best sources’ emission level.

EPA attempts to defend its floor approach for NDCE recovery furnaces by arguing that it
has long-term PM emission data for only 8 of the 128 NDCE recovery furnaces operating at U.S.
kraft and soda pulp mills. Seven of the eight furnaces “consistently met the NSPS limit” of 0.10
g/dscm of flue gas corrected to 8 percent oxygen. Emissions from these seven sources “ranged
from 0.002 to 0.10 g/dscm.” If the information from these eight sources is the only data that EPA
considers adequate for setting a MACT floor, then EPA must begin by identifying the best-
performing 12 percent of these sources—in this case, a single source. Monthly emissions from
the best-performing source “varied from 0.002 to 0.025 g/dscm.” The highest emission level
recorded by the best-performing source is merely one-quarter of EPA’s chosen floor.
Alternatively, if EPA believes that it needs more data to set a lawful floor, the agency must
gather such data. It is up to EPA to devise a floor approach capable of satisfying section 112’s
floor requirements. Cement Kiln, 255 F.3d at 865. Regardless of which approach it takes, EPA
cannot avoid its obligation to set a floor that reflects “the emission level actually achieved by the
best performers.” Sierra Club, 479 F.3d at 880.
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EPA’s defense of its floor approach for DCE recovery furnaces is equally unavailing.
EPA has long-term emission data for only four of the eighty-three DCE recovery furnaces
operating at U.S. kraft and soda pulp mills. The agency concludes that data from these sources
“show an ability to achieve the NSPS level.” EPA argues that “[t]he combination” of these four
DCE recovery furnaces and three additional furnaces subject to the NSPS limit indicates that
“greater than 6 percent of DCE recovery furnaces are capable of meeting the NSPS PM limit on
a long-term basis with ESP’s.” Once again, EPA makes clear that its floor reflects an emission
level that the agency regards as achievable through the use of a chosen control technology rather
than the level actually achieved by the relevant best sources. Because the D.C. Circuit has
repeatedly rejected this floor approach as unlawful, EPA must reopen the standard and set a
MACT floor reflecting the emission level actually achieved by the relevant best performers.

Nor do EPA’s PM floors for new NDCE and DCE recovery furnaces reflect the emission
levels actually achieved by the relevant best performer. In setting the floor, EPA identified the
best performing of the eight NDCE recovery furnaces for which it had long-term PM emission
data. Monthly emissions from this source “varied from 0.002 to 0.025 g/dscm” corrected to 8
percent oxygen over a six-year period. “Taking the variability of the data into consideration,” -
EPA selected a MACT floor of 0.034 g/dscm, a 36 percent increase over the highest recorded
emission level from the best-performing source. Although the D.C. Circuit has recognized that
“‘a given control can experience operational variability,””” EPA’s chosen floor must “reasonably
estimate[] the actual variability of the best-performing source,” Sierra Club, 479 F.3d at 881-
882; see also Northeast Maryland Waste Disposal Authority v. EPA, 358 F.3d 936, 954 (D.C.
Cir. 2004) (“EPA must ‘demonstrate with substantial evidence—not mere assertions’ that the
chosen floors ‘represent “a reasonable estimate of the performance of the [best-performing]
units.”” (quoting Cement Kiln, 255 F.3d at 866) (alteration in original)). EPA does not even
claim that its chosen floor reflects the actual performance of the best source.

EPA failed to set any standard at all for total gaseous organic HAP emissions for existing
NDCE recovery furnaces. Initially, EPA argued that too few NDCE recovery furnaces
(“approximately 5 percent”) were using dry ESP systems; nearly all the remaining furnaces were
using less effective wet ESP systems. After a commenter “provided a list of 13 NDCE recovery
furnaces equipped with dry ESP systems, which is a sufficient number of recovery furnaces to
define the MACT floor,” EPA declined once again to set a standard. This time it argued that
adopting a MACT floor based on the performance of the best technology currently in use “would
create disincentives that would discourage possible conversion to [an] even more promising
gasification technology.” Neither of these rationales can excuse the agency’s failure to set a
standard. The D.C. Circuit has repeatedly held that EPA has a “clear statutory obligation to set
emission standards for each listed HAP,” Sierra Club, 479 F.3d at 883. Moreover, “‘[s]ection
7412(d)(3) requires only that EPA set floors at the emission level achieved by the best-
performing sources. If EPA cannot meet this requirement using the [maximum achievable
control technology] methodology, it must devise a different approach capable of producing
floors that satisfy the Clean Air Act.”” Sierra Club, 479 F.3d at 882 (quoting Cement Kiln, 255
F.3d at 865). EPA must reopen the standard, identify the best-performing sources—which it
made no effort to do here—and set a MACT floor reflecting the emission level actually achieved
by the relevant best performers.
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For total gaseous organic HAP emissions from new NDCE and DCE recovery furnaces,
EPA failed to set a MACT floor reflecting “the emission control that is achieved in practice by
the best controlled similar source.” § 7412(d)(3). Instead, EPA first chose a particular control
technology to “represent the best-controlled source for total gaseous organic HAP emissions.” It
then selected as the MACT floor an emission level that it regards as “achievable” through the use
of the chosen control technology. EPA does not even claim, however, that its chosen floor
reflects “the emission level actually achieved” by the single best source. Further, any such claim
would be at odds with the record. EPA had emission data from three sources equipped with the
chosen control technology—a dry ESP system—but the agency based its floor on data from the
worst-performing of these sources. (“The methanol emission level corresponds to the highest
three-run average obtained for a dry ESP system on an NDCE recovery furnace plus an
additional amount to account for the variability in the dry ESP system data set and the lack of
long-term data.” CITE.) EPA must reopen the standard and set a MACT floor reflecting the
emission level actually achieved by the best-performing similar source.

EPA failed to set any standard at all for total gaseous organic HAP emissions from
existing DCE recovery furnaces. The DCE recovery furnace system includes a black liquor
oxidation (BLO) system; forty-six of the forty-eight pulp mills with DCE recovery furnaces also
have BLO systems. Forty-two of the BLO systems are air-based; only two of these systems
control gaseous organic HAP emissions with technology. EPA attempts to justify its floor of “no
control” by arguing that “the two air-based BLO units with controlled emissions represent less
than 6 percent of DCE recovery furnace systems.” This justification is unavailing. EPA has a
““clear statutory obligation to set emission standards for each listed HAP,” which does not allow
it to ‘avoid setting standards for HAPs not controlled with technology.”” Sierra Club, 479 F.3d at
883 (quoting National Lime Ass'n v. EPA, 233 F.3d 625, 634 (D.C. Cir. 2000)). Moreover,
““[s]ection 7412(d)(3) requires only that EPA set floors at the emission level achieved by the
best-performing sources. If EPA cannot meet this requirement using the MACT methodolo gy, it
must devise a different approach capable of producing floors that satisfy the Clean Air Act.””
Sierra Club, 479 F.3d at 882 (quoting Cement Kiln, 255 F.3d at 865). EPA must reopen the
standard, identify the best-performing sources, and set a MACT floor reflecting the emission
level that those sources actually achieve.

For PM emissions from existing lime kilns, EPA failed to set a MACT floor reflecting
“the emission level actually achieved by the best performers (those with the lowest emission
levels).” Sierra Club, 479 F.3d at 880. Instead, the agency first chose a particular control
technology—ESP—and then identified an emission level that it considers “achievable by the
technology that represents the MACT floor.” EPA does not even claim that its chosen floor
reflects “the emission level actually achieved” by the relevant best performers. Further, any such
claim would be at odds with the record. Rather than attempting to identify the average of the
best-performing 12 percent of sources, EPA points to a wide range of emission levels that, based
on available data from compliance tests, lime kilns equipped with ESP “can achieve.” EPA chose
as the MACT floor the highest emission level recorded by a lime kiln using ESP. The agency
attempts to justify its choice by citing a need to “[a]ccount for . . . variability” in the data, but it
does not claim that its chosen emission level reflects the variability experienced by the best-
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performing sources. EPA must reopen the standard, identify the best-performing sources, and set
a MACT floor reflecting the emission level that those sources actually achieve.

For PM emissions from new lime kilns, EPA failed to set a MACT floor reflecting the
emission level actually achieved by the relevant best performer. EPA has long-term data for only
4 of the estimated 192 lime kilns operating at U.S. kraft and soda mills. Monthly emissions from
the best-performing of these four lime kilns “varied from 0.002 to 0.018 g/dscm” corrected to 10
percent oxygen over a seven-year period. Thus, EPA does not even know — and made no
serious effort to determine — what emission level the single best kiln is achieving. Further, EPA
selected a MACT floor of 0.023 g/dscm, a 28 percent increase over the highest of the four
emission tests it had. The agency argues that “the variability in the data” justifies its choice, but
it does not even claim that its chosen floor reflects the actual variability of the best-performing
source. Although the D.C. Circuit has recognized that ““a given control can experience
operational variability,”” EPA’s chosen floor must “reasonably estimate[] the actual variability of
the best-performing source,” Sierra Club, 479 F.3d at 881-882; see also Northeast Maryland
Waste Disposal Authority v. EPA, 358 F.3d 936, 954 (D.C. Cir. 2004) (“EPA must ‘demonstrate
with substantial evidence—not mere assertions’ that the chosen floors ‘represent “‘a reasonable
estimate of the performance of the [best-performing] units.””” (quoting Cement Kiln, 255 F.3d at
866) (alteration in original)). EPA must either provide evidence as to how a 28 percent increase
over the highest emission level recorded in seven years could accurately reflect the best
performer’s actual variability, or it must choose another standard that can satisfy this
requirement.

EPA failed to set any standard at all for gaseous organic HAP emissions from new and
existing lime kilns and smelt dissolving tanks. EPA argues that gaseous organic HAP emissions
from lime kilns and smelt dissolving tanks are “primarily attributable” to the use of HAP-
contaminated process waters, and “[t]hese process waters are being regulated as part of the final
NESHAP for noncombustion sources at pulp and paper mills.” EPA has a statutory duty to set
emission standards for each HAP emitted from lime kilns and smelt dissolving tanks, and such
standards must, at a minimum, match the emission levels actually achieved by the relevant best
sources. It is irrelevant whether emissions from lime kilns and smelt dissolving tanks are
primarily attributable to wastewater from other processes or whether those other processes are
regulated. It is undisputed that lime kilns and smelt dissolving tanks are sources, and EPA must
set emission standards for these sources that fully satisfy the Clean Air Act. EPA must reopen
the standards and set MACT floors for gaseous orgamc HAP emissions from new and existing
lime kilns and smelt dissolving tanks.

For PM emissions from existing smelt dissolving tanks, EPA failed to set MACT floors
reflecting “the emission level actually achieved by the best performers (those with the lowest
emission levels).” Sierra Club, 479 F.3d at 880. Instead, EPA selected floors equivalent to a new
source performance standard (NSPS) promulgated in 1976. EPA does not even claim that this
NSPS limit reflects the performance of the relevant best sources. To the contrary, EPA argues
that “no long-term PM emission data are available for SDT’s equipped with wet scrubbers that
are subject to the NSPS limit [but] the prevalence of wet scrubbers . . . and the high PM removal
efficiencies achieved with this technology are sufficient to establish wet scrubbers as the
proposed MACT floor PM control technology” for existing sources. Thus, the record makes
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clear that EPA’s floor reflects an emission level that the agency regards as achievable through
the use of a chosen control technology rather than the level actually achieved by the relevant best
performers. This is precisely the floor approach rejected repeatedly as unlawful by the D.C.
Circuit in Sierra Club and Cement Kiln.

Further, the record indicates that the NSPS limit does not reflect the best sources’
emission level. Although EPA has no long-term emission data from sources equipped with wet
scrubbers and subject to the NSPS limit, it does have long-term data from three sources subject
to a state permit limit 40 percent lower than the NSPS. In setting the MACT floor, EPA cannot
ignore data from these sources, which achieve emission reductions well beyond the NSPS. EPA
must reopen the standard and set a MACT floor reflecting the emission level actually achieved
by the best-performing sources. If the agency believes that it needs more data to set a lawful
floor, then it must gather such data. It is up to EPA to devise a floor approach capable of
satisfying section 112’s floor requirements. Cement Kiln, 255 F.3D at 865.

For PM emissions from new smelt dissolving tanks, EPA failed to set a MACT floor
reflecting the emission level actually achieved by the relevant best performer. Rather than
identifying the best-performing similar source, EPA identified a particular control technology—
high-efficiency wet scrubbers used by three sources subject to a state permit limit more stringent
than the national new source performance standard—to “represent the best-performing PM
control systems.” EPA then set the MACT floor at the same emission level as the state permit
limit. It does not even claim that this floor reflects the performance of the relevant best source.
Instead, EPA attempts to justify its floor approach by arguing that smelt dissolving tanks
equipped with high-efficiency wet scrubbers “can achieve” the state permit limit it has adopted
as the MACT floor. This is precisely the floor approach rejected repeatedly as unlawful by the
D.C. Circuit in Sierra Club andCement Kiln.

Further, the record indicates that the state permit limit does not reflect the best source’s
emission level. EPA reviews long-term emission data from three sources subject to the state
permit level—rather than the single best-performing source—and reports that “[c]ollectively,”
monthly emissions from the three sources “varied from 0.0045 to 0.055 kg/Mg” of black liquor
solids fired over a two- to six-year period. The agency adopted a MACT floor of 0.06 kg/Mg of
black liquor solids fired; the only explanation it provides is that smelt dissolving tanks equipped
with high-efficiency wet scrubbers “can achieve” that emission level. EPA must reopen the
standard and set a MACT floor reflecting the emission level actually achieved by the best-
performing similar source.

For PM emissions from existing sulfite pulp mills, EPA failed to set a MACT floor
reflecting “the emission level actually achieved by the best performers (those with the lowest
emission levels).” Sierra Club, 479 F.3d at 880. To begin with, EPA selected a particular
technology—fiber-bed demister systems—as the “best-performing control technology.” In
setting the MACT floor, the agency considered only data from sources equipped with that
technology. EPA’s floors must reflect the emission level achieved by the best performing
sources (those with the lowest emissions) not a level achieved by sources using a chosen control
technology. Sierra Club, 479 F.3d at 880.
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EPA does not even claim that its floor reflects the emission level actually achieved by the
relevant best performers. Because there are fewer than thirty sources in the subcategory, EPA
must set a MACT floor reflecting the “average emission limitation achieved by the best
performing 5 sources.” Rather than identifying the best-performing five sources, EPA selected a
floor that it considers achievable through the use of a technology that “at least five sources are
equipped with.” Further, the record indicates that the floor does not reflect the best sources’
emission level. EPA considered data from only two sources, both of which use fiber-bed
demister systems. Emissions from these sources “ranged from 0.005 to 0.088 g/dscm” corrected
to 8 percent oxygen over a six- to seven-year period. EPA selected a MACT floor of 0.092
g/dscm, arguing only that it must “account for variability in the data.” EPA must reopen the
standard, identify the best-performing sources, and set a MACT floor reflecting the emission
level that those sources actually achieve.

For PM emissions from new sulfite pulp mills, EPA failed to set a MACT floor reflecting
the emission level actually achieved by the relevant best performer. To begin with, EPA
considered only data from sources equipped with fiber-bed demister systems, its chosen “MACT
floor control technology.” Because EPA must set a floor reflecting the performance of the
source with the lowest emission levels, not the best performer using a particular technology, it
cannot decline to consider data from sources using other technologies.

Monthly emissions from “the best-performing sulfite combustion unit equipped with a
fiber-bed demister system” ranged from 0.009 to 0.039 g/dscm corrected to 8 percent oxygen
over a six-year period. EPA selected a MACT floor of 0.046 g/dscm, an 18 percent increase over
the highest emission level recorded by the best-performing source. The agency argues that “the
* variability in the data” justifies its choice, but it does not even claim that its chosen floor reflects
the actual variability of the best-performing source. EPA’s chosen floor must “reasonably
estimate[ | the actual variability of the best-performing source,” Sierra Club, 479 F.3d at 881-
882; see also Northeast Maryland Waste Disposal Authority v. EPA, 358 F.3d 936, 954 (D.C.
Cir. 2004) (“EPA must ‘demonstrate with substantial evidence—not mere assertions’ that the
chosen floors ‘represent “a reasonable estimate of the performance of the [best-performing]
units.””” (quoting Cement Kiln, 255 F.3d at 866) (alteration in original)). EPA must either
provide evidence as to how an 18 percent increase over the highest emission level recorded in six
years could accurately reflect the best performer’s actual variability—rather than the emission
level that the agency believes is achievable through the use of a particular control technology—
or it must choose another standard that can satisfy this requirement.

EPA failed to set any standard at all for PM emissions from new and existing chemical
recovery combustion units at stand-alone semichemical pulp mills. EPA attempts to justify its
failure to set a standard by arguing that “insufficient PM data . . . are available to establish
MACT floors for PM.” This argument is unavailing. EPA has a “‘clear statutory obligation to set
emission standards for each listed HAP.”” Sierra Club v. EPA, 479 F.3d 875, 883 (D.C. Cir.
2007) (quoting National Lime Ass’n v. EPA, 233 F.3d 625, 634 (D.C. Cir. 2000)). It is up to EPA
to devise a floor approach capable of satisfying section 112’s floor requirements. CITE CKRC,
255 F.3D at 865. EPA must reopen the standards, collect the necessary data, and set MACT
floors for new and existing sources.
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EPA also failed to set standards for total gaseous organic HAP emissions from new and
existing semichemical pulp mills. EPA defends its failure to set floors by arguing that “none of
the existing semichemical mills are currently controlling gaseous organic HAP emissions from
semichemical combustion sources.” Again, this argument fails. The D.C. Circuit has repeatedly
held that EPA has a ““clear statutory obligation to set emission standards for each listed HAP,’
which does not allow it to ‘avoid setting standards for HAPs not controlled with technology.’”
Sierra Club, 479 F.3d at 883 (quoting National Lime, 233 F.3d at 634). Instead of setting floors,
EPA adopts beyond-the-floor standards “based on the use of”” a particular control technology.
EPA cannot rely on beyond-the-floor standards to satisfy its obligation to “‘set floors at the
emission level achieved by the best-performing sources.”” Sierra Club, 479 F.3d at 882 (quoting
Cement Kiln, 255 F.3d at 865). EPA must reopen the standards and set MACT floors for new and
existing sources.

EPA’s “bubble compliance alternative” is contrary to the Clean Air Act and must be
removed from the rule. The bubble compliance alternative allows kraft and soda pulp mills “to
set PM emissions limits for each existing process unit in the chemical recovery system at the mill
such that, if these limits are met, the total emissions from all existing process units are less than
or equal to a mill-specific bubble limit.” 66 Fed. Reg. at 3184. The mill-specific bubble limit is
calculated based on the promulgated emission standards for each process unit. Because the
standards for individual process units are unlawful for the reasons given above, any plant
specific bubble limits are unlawful as well. Further, the bubble compliance alternative allows
mill owners to set PM emission limits for some process units that are less stringent than the
promulgated standards, as long as they are able to offset the excess emissions with PM emission
reductions elsewhere in the chemical recovery system. This compliance alternative is plainly
contrary to the section 112(d)(3), which requires EPA to set emission standards for existing
sources that “shall not be less stringent . . . than the average emission limitation achieved by the
best performing 12 percent of the existing sources.”

EPA’s site-specific alternative emission standard for Weyerhaeuser Paper Company’s
Cosmopolis, Washington, sulfite pulp mill is contrary to the Clean Air Act and must be removed
from the rule. The alternative standard allows Weyerhaeuser “to reduce HAP metals emissions
from an onsite emission source called a hog fuel dryer in lieu of complying with the HAP metals
standard for existing sulfite combustion units.” 68 Fed. Reg. at 7708. EPA promulgated the
alternative standard rather than developing a MACT standard for the hog fuel dryer, which “is
not regulated under a NESHAP and appears to be unique.” Id. EPA may not excuse
Weyerhaeuser from complying with the HAP metals standard for existing sulfite combustion
units, and it must develop a MACT standard for the hog fuel dryer. EPA cannot satisfy its
obligation to establish emission standards “for each category or subcategory of major sources”
by regulating some emission points and not others. § 112(d)(1).

EPA defends its Weyerhaeuser loophole by arguing that it “achieves greater emissions
reductions of the same HAP metals and does so by controlling a source otherwise unregulated
under subpart MM or any other NESHAP.” This argument is irrelevant. EPA lacks authority to
exempt the Weyerhaeuser plant or any other plant from MACT standards. Further, the agency is
required to develop a MACT standard for the hog fuel dryer, in keeping with its “‘clear statutory
obligation to set emission standards for each listed HAP.”” Sierra Club, 479 F.3d at 883 (quoting
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National Lime, 233 F.3d at 634). EPA also attempts to rely on its defective bubble compliance
alternative, which as promulgated does not even apply to sulfite combustion units, to suggest that
it is not required to regulate individual emission points such as the hog fuel dryer. It argues that
“EPA typically develops MACT standards for a series of aggregated plant operations, not for
individual emission points,” and that the Weyerhaeuser exemption is “an alternative means of
complying with” the PM MACT limit in the rule. That argument fails for the reasons discussed
in the previous section. Finally, EPA argues that even if it were to develop a MACT standard for
the hog fuel dryer, the standard “would likely be some type of beyond-the-floor, given the
absence of this emission point at other facilities,” and “EPA would thus be compelled to consider
the cost, non-air quality environmental and health impacts and energy requirements of a standard
(as required by section 112(d)(2)), and would not be obligated to promulgate a standard based
upon consideration of those factors.” EPA must set a floor for the hog fuel dryer even if it is
unique. Further, that EPA must consider cost and other factors in setting beyond-the-floor
standards and may conclude that such standards are not achievable does not excuse the agency
from determining the maximum degree of reduction that is achievable.

30. Secondary Lead Smelters

EPA fails to set emission standards for organic HAP output from existing reverberatory,
rotary, and electric furnaces that are not collocated with blast furnaces. 62 Fed. Reg. 32,210,
32,211 (June 13, 1997). EPA claims that “[r]otary furnaces, electric furnaces, and reverberatory
furnaces not collocated with blast furnaces have relatively low potentials for organic HAP
emissions and no standards are being proposed to limit organic HAP emissions from these
furnace configurations.” 59 Fed. Reg. 29,750, 29,761 (June 9, 1994). EPA then claims that there
is not any justification for a more stringent standard than no control, due to the small amounts of
organic HAPs emitted by these sources. This is contrary to the CAA. EPA has a “clear statutory
obligation to set emission standards for each listed HAP.”” National Lime, 233 F.3d at 634
(emphasis added).

In addition, the standards EPA did set do not reflect the actual emission levels achieved
by the relevant best performing sources. Accordingly, EPA must revise these standards to satisfy
§ 112(d)(3)’s minimum stringency provisions.

31. Stationary Combustion Turbines

Stationary Combustion Turbines are a major source of HAP emissions such as
formaldehyde, toluene, benzene, and acetaldehyde. 69 Fed. Reg. 10,511, 10,512 (Mar. 5, 2004).
EPA set emission standards only for formaldehyde, claiming “formaldehyde is an appropriate
and valid surrogate for each of the organic HAP[s] that can be controlled by a catalyst, and . . .
the standard for such organic HAP[s] can be reasonably expressed in terms of formaldehyde
emissions measure after exiting any control device." Id. at 10,522. However, EPA does not
show, as it must, that controlling formaldehyde is the only means by which facilities achieve
reductions in the other organic HAPs. Accordingly, EPA must reopen the rule and either explain
why formaldehyde is a valid surrogate for all the other organic HAPs that stationary combustion
turbines emit or set emission standards for those other HAPs.
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In addition, EPA’s formaldehyde standard does not reflect the formaldehyde emission
level achieved by the relevant best performing sources. Accordingly, even if formaldehyde is a
reasonable surrogate for all the other organic HAPs that primary lead smelters emit, the agency
must reopen the rule and set floors for formaldehyde in accordance with Clean Air Act

§ 112(d)(3).

Further, stationary combustion turbines emit metal HAPs, which will not be controlled at
all by the standard. 69 Fed. Reg. at 10,530. EPA argues that controlling metal HAPs is not
required since no combustion turbines or similar sources used technology to control these HAPs
prior to promulgation of the rule, and EPA does not believe it would be practical or cost effective
to require control. However, EPA has a “clear statutory obligation to set emission standards for
each listed HAP,” regardless of whether the best-performing sources in a given category are
currently using air pollution control technology to limit their emissions. See National Lime, 233
F.3d at 634. EPA must set a control for these metal HAPs, regardless of whether sources are
currently using control technology.

Finally, EPA failed to set any standards for the acid gases that stationary combustion
turbines emit. Thus, EPA must reopen the rule to set these standards as well.

32. Taconite Iron Ore Processing

For the regulation of taconite iron ore processing, EPA failed to set an emissions standard
for mercury, formaldehyde, hydrogen chloride, and hydrogen fluoride. 68 Fed. Reg. 61,867,
61,869 (Oct. 30, 2003). Mercury from the ore is volatilized as the taconite pellets at these
facilities are heated in the furnace. 67 Fed. Reg. 77,561, 77,571 (Dec. 18, 2002). Claiming that it
had not identified any preexisting controls at existing sources, the agency asserted that it could
set the no emission reduction floors. /d. EPA also refused to set standards for the formaldehyde,
hydrochloric acid, and hydrofluoric acid emitted by indurating furnaces, claiming that it is not
aware of any feasible control technology for reducing formaldehyde at these levels without
further increasing exhaust temperature and thus burning more fuel. 67 Fed. Reg. at 77,570-
77,571. Id.

It is well established that “no control” floors are unlawful. EPA must set standards for
each HAP that a category emits, and these standards must, at a minimum, reflect the average
emission level actually achieved by the best performing sources — i.e., those with the lowest
emissions — regardless of whether sources are using technology to control their emissions.

Because EPA must set standards for each HAP a source category emits, regardless of whether it
is currently controlled with a technology, National Lime, 233 F.3d at 634, EPA’s refusal to set
standards for these HAPs is unlawful and the agency must reopen its rule to set standards for
each of them at levels that, at a minimum, reflect the average formaldehyde emission level
actually achieved by the relevant best performing sources.

Although EPA set standards for PM as a surrogate for non-mercury metal HAP
emissions, those standards do not reflect the actual PM emission levels achieved by the relevant
best performing sources. Accordingly, EPA must revise them to satisfy § 112(d)(3)’s minimum
stringency provisions.
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33. Wet Formed Fiberglass Mat Production

In this standard, EPA uses formaldehyde as a surrogate for total HAP emissions. 67 Fed.
Reg. 17,823, 17,826 (Apr. 11, 2002). Other HAPs emitted by these facilities include methanol
and vinyl acetate. Id. at 17,824. In justifying its use of formaldehyde as a surrogate, EPA says
that “formaldehyde by thermal oxidation will also result in control of vinyl acetate and
methanol.” /d. Even if this is true, EPA does not show, as it must, that control of formaldehyde is
the only means by which sources achieve reductions in the other HAPs that wet formed
fiberglass mat production facilities emit.

In addition, even if formaldehyde were a valid surrogate for all the other HAPs that wet
formed fiberglass mat production facilities emit, EPA’s formaldehyde standard does not reflect
the formaldehyde emission level achieved by the relevant best sources.

For all of the above reasons, EPA must reopen its rule and, for all the HAPs that wet
formed fiberglass mat production facilities emit, set standards that fully comply with the Clean
Air Act.

34. Wool Fiberglass Manufacturing

In the summary of the Wool Fiberglass Manufacturing, EPA lists three organic HAPs
emitted by these facilities, formaldehyde, phenol, and methanol. 64 Fed. Reg. 31,695, 31,695
(June 14, 1999). However, EPA set a standard only for formaldehyde, claiming that
formaldehyde is a surrogate for the remaining organic HAPs. 62 Fed. Reg. 15,228, 15,239 (Mar.
31, 1997). Nowhere in the rule does EPA show that control of formaldehyde is the only means
by which sources achieve reductions in the other organic HAPs that wool fiberglass
manufacturing facilities emit. Further, EPA does not even claim that formaldehyde is a valid
surrogate for the non-organic HAPs that wool fiberglass manufacturing facilities emit, such as
metals and acid gases.

In addition, even if formaldehyde were a valid surrogate for all the other HAPs that wool
fiberglass manufacturing facilities emit, EPA’s formaldehyde standard does not reflect the
formaldehyde emission level achieved by the relevant best sources.

For all of the above reasons, EPA must reopen its rule and, for all the HAPs that wool
fiberglass manufacturing facilities emit, set standards that fully comply with the Clean Air Act.

C. STARTUP, SHUTDOWN, AND MALFUNCTION EXEMPTION

In the General Provisions governing all air toxics regulations in Part 63 of the Code of
Federal Regulations, EPA included a blanket exemption from emission limits during periods of
startup, shutdown, and malfunction (SSM). It provided “[t]he non-opacity emission standards
set forth in this part shall apply at all times except during periods of startup, shutdown, and
malfunction, and as otherwise specified in an applicable subpart.” 40 C.F.R. § 63.6(f)(1)
(emphasis added). It further provided “[t]he opacity and visible emission standards set forth in
this part must apply at all times except during periods of startup, shutdown, and malfunction and
as otherwise specified in an applicable subpart.” 40 C.F.R. § 63.6(h)(1) (emphasis added).
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The D.C. Circuit has vacated EPA’s SSM exemption as unlawful. Sierra Club v. EPA,
D.C. Cir. No. 02-1135 (December 19, 2008). It held that Clean Air Act § 112 and § 302(k), read
together, require “continuous section 112-compliant standards.” Id., slip op. at 15. Therefore,
the SSM exemption “violates the CAA’s requirement that some section 112 standard apply
continuously.” Id.

The D.C. Circuit’s vacatur of the SSM exemption renders this exemption null and void in
every Part 63 regulation that contains it. Thus, once the mandate issues in Sierra Club, no source
subject to a Part 63 regulation will be exempted from compliance with emission standards during
SSM. If any source subject to a Part 63 regulation fails to comply with emission standards
during SSM, it will have violated such standards. To conform its specific Part 63 regulations to
governing law and to avoid misleading the public, however, the agency must now to delete the
SSM exemption from all such regulations in which it appears. Sierra Club makes clear that any
exemption from continuous compliance with § 112 emission standards violates Clean Air Act.

In some instances EPA’s Part 63 regulations for specific source categories include
specific SSM provisions in addition to or instead of the SSM exemption in the General
Provisions. Because Sierra Club holds that the Clean Air Act requires continuous compliance
with § 112 emission standards, it makes clear that any exemption from such standards during
periods of SSM is unlawful. Therefore, EPA must delete any provision in any specific Part 63
regulation that provides any SSM exemption from continuous compliance with § 112 emission
standards.

CONCLUSION

Pursuant to the Clean Air Act and the Administrative Procedure Act, Environmental
Petitioners hereby petition the Administrator to reopen EPA’s Clean Air Act § 112 regulations
for each source category discussed above to:

1. ensure that such regulations include emission standards for each listed hazardous air
pollutant the category emits and that such standards fully comply with the Clean Air Act;
2. eliminate unlawful exemptions and alternative standards promulgated under Clean Air
Act § 112(d)(4);
3. eliminate unlawful or invalid use of surrogates; and,
4. delete all SSM exemptions from any Part 63 regulation in which any such exemption
appears.
Environmental Petitioners further petition the Administrator to undertake a comprehensive
assessment of all of its existing part 61 and part 63 regulations — including and in addition to
those identified herein — to ensure that each standard fully complies with the Act and governing
judicial rulings.

EPA is required by law to give this petition prompt consideration. Environmental
Petitioners request a substantive response to this petition within 180 calendar days. In the
absence of an affirmative response, Environmental Petitioners will be compelled to consider
litigation to achieve the agency actions requested.
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Respqugfifly submitted, . -

James S. Pew [~/
Earthjustice

1625 Massachusetts Avenue, NW,
Suite 702

Washington, D.C. 20036-2212
(202) 667-4500

Attorney for Sierra Club
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John D. Walke

NRDC

1200 New York Ave., NW,
Suite 400

Washington, D.C. 20005
(202) 289-6868

Attorney for NRDC







EXHIBIT 5

Ltr. from J. Goffman Principal Dep. Ass’t Adm’r to Earthjustice on Petroleum Refinery Sector Rule
(Apr. 19, 2022)
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OFFICE OF
AIR AND RADIATION

Ms. Emma C. Cheuse
Earthjustice

1001 G. Street, NW, Suite 1000
Washington, D.C. 20001
echeuse@earthjustice.org

Mr. James S. Pew

Earthjustice

1001 G. Street, NW, Suite 1000
Washington, D.C. 20001
jpew@earthjustice.org

Dear Ms. Cheuse and Mr. Pew:

This letter concerns the U.S. Environmental Protection Agency’s (EPA) reconsideration
of the final rule, “Residual Risk and Technology Review of the National Emission Standards
for Hazardous Air Pollutants: Petroleum Refinery Sector Rule” (85 FR 6064, February 4, 2020).

On April 6, 2020, Earthjustice submitted a petition for reconsideration of the final rule
pursuant to Clean Air Act section 307(d)(7)(B) on behalf of Air Alliance Houston, California
Communities Against Toxics, Clean Air Council, Coalition For A Safe Environment,
Community In-Power & Development Association, Del Amo Action Committee,
Environmental Integrity Project, Louisiana Bucket Brigade, Sierra Club, Texas Environmental
Justice Advocacy Services, and Utah Physicians for a Healthy Environment.

EPA previously denied the April 6, 2020, petition for reconsideration (85 FR 67665,
October 26, 2020). After further consideration, EPA will be undertaking reconsideration on
provisions related to work practice standards for pressure relief devices and emergency flaring.

EPA intends to issue a Federal Register notice initiating public review and comment on
the issues described in this letter. We are continuing to review all issues raised in the petition
for reconsideration and may choose to initiate reconsideration of additional issues in the future.
If you have any questions regarding the reconsideration process, please contact Ms. Angie
Carey at (919) 541-2187 or by email at carey.angela@epa.gov.



mailto:carey.angela@epa.gov

Thank you for your continued interest in this rule. | appreciate the opportunity to be of
service and trust the information provided is helpful.

incipal Deputy Assistant Administrator



EXHIBIT 6

Ltr. from J. Goffman, Principal Dep. Ass’t Adm’r to Earthjustice on Ethylene Production Rule
(Apr. 19, 2022)



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

April 19, 2022

OFFICE OF
AIR AND RADIATION

Ms. Emma Cheuse
Earthjustice

1001 G Street, NW, Suite 1000
Washington, D.C. 20001
echeuse@earthjustice.org

Mr. Brendan Mascarenhas

Director, Regulatory and Technical Affairs
American Chemistry Council

700 2nd Street, NE

Washington, D.C. 20002
Brendan_Mascarenhas@americanchemistry.com

Mr. David Friedman

Vice President, Regulatory Affairs

American Fuel & Petrochemical Manufacturers
1800 M Street NW

Suite 900 North

Washington, D.C. 20036
DFriedman@afpm.org

Dear Ms. Cheuse and Messrs. Mascarenhas and Friedman:

The U.S. Environmental Protection Agency (EPA) received two petitions for
administrative reconsideration of the final rule, "National Emission Standards for Hazardous
Air Pollutants: Generic Maximum Achievable Control Technology Standards Residual Risk
and Technology Review for Ethylene Production™ (85 FR 40386, July 6, 2020), submitted
pursuant to section 307(d)(7)(B) of the Clean Air Act.

On September 4, 2020, Earthjustice submitted a petition on behalf of RISE St. James,
Louisiana Bucket Brigade, Louisiana Environmental Action Network, Texas Environmental
Justice Advocacy Services, Air Alliance Houston, Community In-Power & Development
Association, Clean Air Council, Center for Biological Diversity, Environmental Integrity
Project, and Sierra Club. On September 11, 2020, the American Chemistry Council (ACC) and
American Fuel & Petrochemical Manufacturers (AFPM) also submitted a joint petition.



With this letter, EPA is informing you that it will grant reconsideration on at least one
issue raised in each of the submitted petitions. The Agency will reconsider the provisions
related to the work practice standards for pressure relief devices and emergency flaring raised
in the petition submitted by Earthjustice and the provisions related to the work practice
standards for degassing of floating roof storage vessels raised in the joint ACC/AFPM petition.

EPA intends to issue a Federal Register notice initiating public review and comment on
the issues described in this letter. We are continuing to review all issues raised in the petitions
for reconsideration and may choose to initiate reconsideration of additional issues in the future.
If you have any questions regarding the reconsideration process, please contact Mr. Andrew
Bouchard at (919) 541-4036 or by email at bouchard.andrew@epa.gov.

Thank you for your continued interest in this rule. | appreciate the opportunity to be of
service and trust the information provided is helpful,

incipal Deputy Assistant Administrator
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