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Executive Summary

1. This Position Statement comments on World Heritage Climate Action Goal 3 — Climate Mitigation in
the “Updated Policy Document on Climate Action for World Heritage” (WHC/21/23.GA/INF.11).}
We appreciate the efforts of the World Heritage Advisory Bodies, state parties, experts, civil society,
and other stakeholders in this work.

2. We commend the Updated Policy Document for:

a. Recognizing in paragraph 21 that “the most effective approach for the protection, conservation
and management of the cultural and natural heritage” is for all state parties to implement “a
precautionary approach that pursues pathways limiting the global average temperature increase
to 1.5°C with no or limited overshoot,”? and in paragraph 94 that pursuing a 1.5°C pathway is a
strategy for implementing Goal 3 (Mitigation).3

b. Recognizing that limiting warming to 1.5°C will require deep emissions reductions in all sectors
and a wide portfolio of mitigation options.*

c. Including the protection of natural properties as carbon sinks in Goal 3 (Mitigation).’

3. However, we are concerned that Goal 3 (Mitigation) is limited to property-level mitigation only, not
national-level mitigation: “States Parties ... should ... strengthen the capacity of mitigation action for
... properties that encourage the reduction of net greenhouse gas emissions associated with World
Heritage properties....”® Because of this limitation, the Updated Policy Document fails to implement
fully the statements described in paragraph 2 above, as well as state party obligations under the
Convention itself.

4. We make the following recommendations:

State party national-level climate mitigation obligations under the Convention

a. The Updated Policy Document recognize, including in Goal 3 (Mitigation), that all state parties
have an obligation under the Convention to implement a precautionary approach that pursues
pathways limiting global average temperature increase to 1.5°C with no or limited overshoot
and to undertake their fair share of global emissions reductions necessary to achieve that limit.

b. Australia’s proposed deletion in paragraph 21 and its amendment to the second bullet-point of
paragraph 79 be rejected.
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Extraterritorial obligations of state parties under article 6(3)

c. The Updated Policy Document recognize that all state parties have an obligation under article
6(3) of the Convention to refrain from taking deliberate measures that place them on a pathway
that is inconsistent with limiting global average temperature increase to 1.5°C with no or limited
overshoot.

State party climate mitigation reporting requirements

d. The Updated Policy Document propose that all state parties demonstrate their compliance with
these obligations in the various reporting processes under the Convention, such as those
discussed in the Updated Policy Document at paragraph 45.

Relationship between the Convention and the UNFCCC/Paris Agreement

e. The Updated Policy Document recognize that climate mitigation obligations under the World
Heritage Convention are independent of those under the UNFCCC and Paris Agreement, and
that the UNFCCC and Paris Agreement do not preclude other treaty bodies — such as the World
Heritage Committee — from addressing national-level climate mitigation obligations where
climate change affects matters within the purview of those treaty bodies.

Using the List of World Heritage in Danger to address the threat of climate change

f. The Updated Policy Document recognize explicitly that a property may be inscribed on the List
of World Heritage in Danger due to the threat or impact of climate change, even though climate
change is beyond the sole control of the concerned state party.

g. The Updated Policy Document recognize that corrective measures should include that a state
party implement a precautionary approach that pursues pathways limiting global average
temperature increase to 1.5°C with no or limited overshoot and undertake its fair share of global
emissions reductions to achieve that limit.

h. The Updated Policy Document establish that the Committee should consider, at its annual
meeting, whether all state parties are meeting their obligations under article 6(3) in relation to
properties on the List of World Heritage in Danger that are experiencing the impacts of climate
change.

i. Australia’s proposed amendments to paragraphs 32 and 36 of the Updated Policy Document be
rejected.

The role of the World Heritage Committee in implementing the Updated Policy Document

j. The Russian Federation’s proposed amendment to paragraph 81 of the Updated Policy
Document be rejected.



5. This Position Statement demonstrates that these recommendations, and the state party obligations
identified in this statement, are fully grounded in the Convention itself and within the remit of the
world heritage system.’



The obligations of state parties to address the threat of climate change

The Updated Policy Document recognizes that each country should implement “precautionary
approaches that pursue pathways that contribute to limiting global warming to 1.5°C, with no or
limited overshoot”® and enhance “implementation and enforcement of effective national and local
climate policy,”® and that this requires “deep emissions reductions in all sectors, a wide portfolio of
mitigation options and a significant upscaling of investments in those option.”°

However, despite these imperatives, Goal 3 (Mitigation) of the Updated Policy Document limits the
obligations of state parties to undertaking property-level mitigation only,*! not the national-level
mitigation that the Updated Policy Document recognizes is vital to limit warming to 1.5°C. This
limitation to property-level mitigation contradicts the obligations imposed by the Convention itself
on state parties to undertake national-level mitigation to protect their own and others’ world
heritage properties — obligations which the Updated Policy Document fails to identify.

Further, by failing to recognize that state parties have national-level climate mitigation obligations
under the Convention that are independent of those under the UNFCCC/Paris Agreement, the
Updated Policy Document misconstrues the relationship between the Convention and the
UNFCCC/Paris Agreement. The approach of UN human rights treaty bodies — discussed in section C
below —is instructive on this matter.

The world is currently on track for around 2.8°C of warming by 2100 if all unconditional 2030 NDC
pledges are fully implemented, ! with a 50% chance of the annual average global temperature
temporarily reaching 1.5°C above preindustrial levels for at least one of the next five years.?* As the
IPCC has recognized, in the case of an overshoot of a temperature pathway, net negative CO,
emissions will be required to remove excess CO, from the atmosphere.'* There is a very real risk
that world heritage properties will be lost if the world heritage system fails to recognize the
national-level climate mitigation obligations under the Convention.

The general obligations of state parties to protect and conserve world heritage properties

10.

11.

Each State Party has a “breadth”® of binding obligations that must be performed in good faith.®
For example:

a. Article 4 requires each state party to “do all it can ... to the utmost of its own resources” to
protect and conserve its own world heritage properties.

b. Article 5(d) requires that, to “ensure that effective and active measures are taken” to protect its
own world heritage properties, each state party must “endeavor, in so far as possible, and as
appropriate for each country,” to “take the appropriate legal, scientific, technical, administrative
and financial measures necessary.”

The Operational Guidelines add content to these obligations, requiring state parties to:

a. Protect and manage their world heritage properties to ensure that OUV “are sustained or
enhanced over time.”*’



12.

13.

b. Ensure “adequate long-term legislative [and] regulatory ... protection and management to
ensure their safeguarding. ...Legislative and regulatory measures at national and local levels
should assure the protection of the property from social, economic and other pressures or
changes that might negatively impact the [OUV]....” 8

c. Develop a management system to “ensure the effective protection of the ... property for present

and future generations.”*®

Importantly:

a. The Convention does not place any limits or exclusions on the kinds of threats that a state party
must address in fulfilling its obligations to protect its own world heritage properties.

b. The Convention contemplates that threats to world heritage properties may exist at both the
property level and beyond — even beyond national borders. For example, the Preamble notes
that world heritage properties “are increasingly threatened with destruction ... by changing
social and economic conditions which aggravate the situation with even more formidable
phenomena of damage or destruction.”?°

c. The content of a state party’s obligation to protect its world heritage properties must include
addressing existing and potential threats.??

In requiring state parties to act “to the utmost of its own resources” and “as appropriate for each
country,” the Convention reflects the “fair share” principle. A state party’s fair share — the
“appropriate” actions that constitute its “utmost” effort to protect a world heritage property —
depends on that state party’s contribution to the threat and its resources and capacity to address
the threat.?

Applying these obligations to the threat of climate change: the Convention itself requires national-level

mitigation

14.

15.

As the 2007 Climate Policy itself recognizes, articles 4 and 5 of the Convention impose obligations on

state parties to “ensure that they are doing all that they can to address the causes and impacts of
climate change, in relation to the potential and identified effects of climate change (and other
threats)” on their world heritage properties.?®* Further, state parties must take long-term national-

level legal and regulatory measures to protect their properties from the pressures of climate change
and to sustain or enhance their properties’ OUV, for the benefit of present and future generations.?*

State parties would fulfil this obligation by implementing a precautionary approach that pursues
pathways limiting global average temperature increase to 1.5°C with no or limited overshoot and
undertaking their fair share of global emissions reductions necessary to achieve that limit, in
accordance with paragraphs 21 and 94 of the Updated Policy Document. This is also consistent
with:

a. The Updated Policy Document at paragraphs 58, 76 and 78 (limiting warming to 1.5°C will
require implementation and enforcement of effective national and local climate policy, deep



16.

17.

18.

19.

emissions reductions in all sectors, and a wide portfolio of, and investment in, mitigation
options).?*
b. The “Report on Predicting and Managing the Impacts of Climate Change on World Heritage”?® —
noted by the Committee in 2006%” — which states that “States Parties and site managers need to
look beyond the individual site level and develop and implement regional and/or transboundary
mitigation ... strategies.”?®

c. The 2007 Climate Policy, which provides that state parties need to work with “climate change
policy and decision-makers within their own countries as the primary response to the challenges
that climate change poses for World Heritage.”

d. The 2020 letter from the United Nations Special Rapporteur on the issue of human rights
obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment,
David Boyd, calling on the World Heritage Centre and Advisory Bodies to recommend state
parties ensure their actions are aligned with a 1.5°C or below limit, in accordance with the
World Heritage Convention.3°

In addition, it is manifestly inadequate to limit Goal 3 (Mitigation) to property-level only —
particularly in relation to climate-vulnerable properties. As the “Report on Predicting and Managing
the Impacts of Climate Change on World Heritage” recognized, the “benefit of mitigation at World
Heritage sites is ... likely to be negligible on a quantitative basis.”3! This is because most global
emissions occur outside World Heritage properties, and even the most stringent property-level
mitigation will do very little to reduce global emissions. Further, such a limitation is inconsistent
with the acknowledgment in the Updated Policy Document that limiting warming to 1.5°C requires
deep emissions reductions.

The actions that a state party must take to implement a precautionary approach that pursues
pathways limiting global average temperature increase to 1.5°C with no or limited overshoot and to
undertake its fair share of global emissions reductions necessary to achieve that limit will necessarily
vary depending on the national circumstances of the state party and remain in the discretion of the
state party. The Committee, Advisory Bodies, and World Heritage Centre can rely on reputable
sources? to assess what global emissions pathway would result from a state party’s actions and
policies.

Importantly, the mitigation obligations imposed under the Convention exist independently of any
commitments made under the Paris Agreement, and nothing in the UNFCCC or the Paris Agreement
precludes other treaty bodies from addressing climate mitigation obligations where climate change
affects matters within the purview of those treaty bodies. The work of UN human rights treaty
bodies in this regard is instructive. See the discussion in section C below.

Although the actions of an individual state party will not solve the climate crisis, this does not
absolve state parties of their obligations under the Convention to act in a manner consistent with
protecting these properties.



20.

21.

22.

23.

24.

Accordingly, we recommend that:

a. The Updated Policy Document recognize, including in Goal 3 (Mitigation), that all state parties
have an obligation under the Convention to implement a precautionary approach that pursues
pathways limiting global average temperature increase to 1.5°C with no or limited overshoot
and to undertake their fair share of global emissions reductions necessary to achieve that
limit.

b. The Updated Policy Document propose that all state parties demonstrate their compliance
with these obligations in the various reporting processes under the Convention, such as those
discussed in the Updated Policy Document at paragraph 45.

c. Australia’s proposed deletion in paragraph 21 and its amendment to the second bullet-point
of paragraph 79 be rejected.

d. The Russian Federation’s proposed amendment to paragraph 81 of the Updated Policy
Document be rejected.

Extraterritorial obligations of state parties under article 6(3)

The Updated Policy Document fails to address the extraterritorial obligations of state parties under
article 6(3) of the Convention, which requires each state party “not to take any deliberate measures
which might damage directly or indirectly” world heritage properties located in the territory of other
state parties. This prohibition on causing transboundary harm is consistent with the general
international law obligation that a state prevent its territory from being used to harm other states.

The obligation imposed by article 6(3) is non-discretionary and unqualified. Article 6(3) does not
contain any language that permits discretion as to the manner of performance of the obligations.
Importantly, the prohibition on taking “deliberate” measures is not limited to measures intended to
cause damage. This is because the word “deliberate” qualifies “measures” taken, not “damages”
caused.

Further, the article applies to measures that “might” damage world heritage. If the intention had
been to prohibit only deliberate actions intended to cause damage, the word “might” would be
unnecessary. This interpretation is supported by the prohibition on measures that might cause
indirect damage.

In the context of climate change, article 6(3) clearly prohibits any deliberate measures that might
cause or contribute to the climate change which is harming world heritage properties. Given the
scientific consensus that greenhouse gas emissions fuel climate change, measures that are
inconsistent with a pathway limiting warming to 1.5°C are “deliberate measures which might
damage” world heritage properties in other states directly or indirectly.



25.

C.

26.

27.

28.

29.

30.

31.

Accordingly, we recommend that the Updated Policy Document:

a. Recognize that all state parties have an obligation under article 6(3) of the Convention to
refrain from taking deliberate measures that place them on a pathway that is inconsistent
with limiting global average temperature increase to 1.5°C with no or limited overshoot.

b. Propose that all state parties demonstrate their compliance with this obligation in the various
reporting processes under the Convention, such as those discussed in the Updated Policy
Document at paragraph 45.

Relationship between the UNFCCC and the World Heritage Convention

The Updated Policy Document contemplates that national mitigation targets are to be interpreted
within the framework of the UNFCCC only.33

However, as demonstrated above, the Convention itself requires national-level mitigation by
individual state parties, separate to the responsibilities of state parties under the UNFCCC/Paris
Agreement.?* The UNFCCC and Paris Agreement do not preclude other treaty bodies — such as the
World Heritage Committee — from addressing climate mitigation where climate change affects
matters within their purview,?® and obligations under the Convention are independent of those
under the UNFCCC/Paris Agreement.3® There is “no single international regime that stands alone in
providing legal and institutional responses to climate change.”?’

Instead, the UNFCCC recognizes in its preamble that states have rights and responsibilities pursuant
to international law separate from the UNFCCC “to ensure that activities within their jurisdiction or
control do not cause damage to the environment of other States....”3® As such, the UNFCCC did not
intend to supplant the authority of other treaty bodies to address climate mitigation, where climate
change affects matters within their purview.*

United Nations human rights treaty bodies have accepted this approach, recognizing that human
rights treaties can create climate mitigation obligations that are separate to the obligations under
the UNFCCC or Paris Agreement, even when the treaty they administer does not explicitly address
climate change.®® For example, in 2019, five United Nations treaty bodies stated jointly that, in
order to fulfil human rights obligations, states should —among other things —adopt and implement
emissions reductions policies which reflect the highest possible ambition, effectively contribute to
the phasing out of fossil fuels, combat deforestation, promote renewable energy, and discontinue
financial incentives in activities inconsistent with low emissions pathways.*!

Importantly, the work of other treaty bodies in relation to climate mitigation does not duplicate the
mandate of the UNFCCC, because the subject matter and outcomes are different.

Accordingly, we recommend that the Updated Policy Document recognize that climate mitigation
obligations under the World Heritage Convention are independent of those under the UNFCCC
and Paris Agreement, and the UNFCCC and Paris Agreement do not preclude other treaty bodies —
such as the World Heritage Committee — from addressing national-level climate mitigation
obligations where climate change affects matters within the purview of those treaty bodies.



32.

33.

34.

35.

36.

37.

38.

Using the List of World Heritage in Danger to address the threat of climate change

The Updated Policy Document and the 2007 Policy Document recognize that a property may be
inscribed on the List of World Heritage in Danger (“In Danger List”) due to the impacts of climate
change.

We agree with this position. Article 11(4) permits the inscription on the In Danger List of properties
“threatened by serious and specific dangers.” Climate change is such a threat and, as the 2007
Climate Policy recognizes, “[w]here the threat comes from is irrelevant. In these circumstances, a
site can be inscribed on the In-Danger List even where the impacts are beyond the control of the
State Party concerned.”*?

Corrective measures for properties inscribed on the In Danger List due to the threat or impacts of
climate change should be complementary to a state party’s obligations under articles 4, 5, and 6.
This should include that the state party implement a precautionary approach that pursues pathways
limiting global average temperature increase to 1.5°C with no or limited overshoot and undertake its
fair share of global emissions reductions necessary to achieve that limit.*®

Further, although corrective measures are directed at the state party of concern, the multilateral
nature of the In Danger List provides an opportunity for all state parties and the Committee to
review whether each state party is meeting its obligation — pursuant to article 6(3) — to refrain from
taking deliberate measures that place them on a pathway that is inconsistent with limiting global
average temperature increase to 1.5°C with no or limited overshoot.*

A state party that has taken all corrective measures within its control to protect a climate-vulnerable
world heritage property should be strongly commended for its action. However, such a property
should only be removed from the In Danger List when scientific evidence demonstrates that it is no
longer in danger.*

To date, the Committee has refrained from inscribing a property on the In Danger List solely, or even
primarily, due to the threat or impacts of climate change, despite many properties likely meeting
the listing criteria. This failure to act on scientific evidence that has been clear for decades
undermines the credibility of the Committee and its associated institutions and weakens the ability
of the system to protect world heritage properties.

Accordingly, we recommend that:

a. The Updated Policy Document recognize explicitly that a property may be inscribed on the List
of World Heritage in Danger due to the threat or impact of climate change, even though
climate change is beyond the sole control of the concerned state party.

b. The Updated Policy Document recognize that corrective measures should include that a state
party implement a precautionary approach that pursues pathways limiting global average
temperature increase to 1.5°C with no or limited overshoot and undertake its fair share of
global emissions reductions to achieve that limit.



c. The Updated Policy Document establish that the Committee should consider, at its annual
meeting, whether all state parties are meeting their obligations under article 6(3) in relation
to properties on the List of World Heritage in Danger that are experiencing the impacts of
climate change.

d. Australia’s proposed amendments to paragraphs 32 and 36 of the Updated Policy Document
be rejected.
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