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Attorneys for Environment New Jersey, The New Jersey Highlands Coalition, Sierra Club - New
Jersey Chapter, Stop the Lines, and New Jersey Environmental Federation

IN THE MATTER OF THE PETITION OF STATE OF NEW JERSEY
PUBLIC SERVICE ELECTRIC AND GAS BOARD OF PUBLIC UTILITIES
COMPANY FOR A DETERMINATION : '

PURSUANT TO THE PROVISIONS OF Docket No. EM-09010035
N.J.S.A. 40:55D-19

(SUSQUEHANNA-ROSELAND)

MOTION TO REOPEN PROCEEDING BY ENVIRONMENT NEW JERSEY, THE
NEW JERSEY HIGHEANDS COALITION, SIERRA CLUB — NEW JERSEY
CHAPTER, STOP THE LINES, AND NEW JERSEY ENVIRONMENTAL
FEDERATION

Pursuant to N.J. Stat. Ann. § 48:2-40 {West 2010) and N.J. Admin. Code §§ 14:1-8.5,
14:1-8.6 (2010), Environment New Jersey, The New Jersey Highlands Coalition, Sierra Club -
New Jersey Chapter, Stop the Lines, and New Jersey Environmental Federation (“Intervenors™)
hereby move to reopen the above-captioned proceeding in light of recent developnients and
changed circumstances that warrant a reassessment of the April 21, 2010 Decision and Order of
the New Jersey Board of Public Utilities (“Boa‘rd”); Specifically, the delay of the in-service date
for the Susquehanna to Roseland transmission line from 2012 to 2015 at the earliest and the

release by PIM Interconnection, LLC (“PJM”) of its 2011 Load Forecast Report significantly




alter the factual basis for the Board’s earlier decision and necessitate a reconsideration of the
Board’s approval of this $750 million transmission line. |

The Board has the au'thorityl to ordér a rehearing and revoke or modjfy any order it has
issued “at any time.” N.J. Stat. Ann. § 48:2-40; see also N.J. Admin. Code § 14:1-8.6(b) (*The
Board at any time may order a rehearing, reargument or reconsideration on its own motion and
extend, revoke or modify any decision or order made by it.””). This authority arises out of a
“legislative design” tailored towards “continuous supervision,” which authorizes the Board “to
institute corrective proceedings . . . especially where experience furnishes evidence of failure of
an earlier order to accomplish its intended purpose.” Cent. R R. Co. of N.J. v. Dep’t of Pub.
Utils., 81 A.2d 162, 165 (N.1. 1951). A party also “may file for the reopening of the proceeding”
after the Board issues a final decision. N.J. Admin. Code § 14:1-8.5(a). “[W]here there is a new
development or new evidence relating to established facts . . . , there is a reasonable basis for
reconsideration of the Board’s Order.” .In re Pub. Serv. Elec. & Gas Co., 1999 WL 33178824,
*6 (N.JLB.P.U. Oct. 19, 1999) (citing In re Trantino Parole Application, 89 N.J. 347, 365
(1982)).

In approving the Susquehanna-Roseland line, the Boafd recognized the evolving nature
of PIM’s Regional Transmission Expansion Planning (“RTEP”) process and contemplated the
possibility of reopening the proceeding if the line were later shown to be unnecessary or
significantly delayed. See N.J. Bd. of Pub. Utils., Decision and Order, Docket No. EM09010035

-at 78-79 (April 21, 2010)" (“Decision”) (“The Board ORDERS that . . . PSE&G report to the
Board the findings of PIM’s next completed RTEP. If that RTEP deems that this Project may no

longer appear to be necessary, or can be delayed significantly, the Board’s authority to reopen

! The Board approved the Susquehanna-Roseland line on February 11, 2010, but issued the written Decision and -
Order on April 21, 2010.




this matter remains.”). As explained below, significant delay in the anticipated completion date
of the line and new information about projected peak loads on the transmission system are
developments that both obviate the need for the Susquehanna-Roseland line in the near term and
raise serious questions about the need for the line in the long term. The Board should revisit its
approval of the line in light of these questions.

L. Background

On February 11, 2010, the Board approved the construction and operation of the 45-mile
New Jersey portion of the 145-mile, 500 kV transmission line from Susquehanna, Pennsylvania
to Roseland, New Jersey as reasonably necessary for the service, convenience or welfare of the
| public. See N.J. Stat. Ann. 40:55D-19. The procedural history of this matter is detailed in the
Board’s Decision. See Decision 2-8.

The Board’s approval of this major transmission project was premised on several findings
— most notably that the Susquehanna-Roseland line is needed by 2012. See id. at 53
(“[R]eliability violations are . . . projected to occur as early as 2012 and . . . the Project is
reasonably necessary to address those violations.”). The Board acknowledged that projected
reliability issues had significantly decreased in both number and severity as between the 2008
RTEP and the March 2009 Retool.? See Decision 51. Nevertheless, the Board concluded that
“through each RTEP there continues to be reliability violations identified as early as 2012” and
“the Project remain[s] the most robust solution to solve those reliability violations,” id. at 53.
See id. at 52 (“Despite the changing nature of the violations, the record is clear that PJM will be
in violation of NERC reliability criteria in each analysis that was performed if appropriate steps

are not taken to resolve the potential violations by 2012.”).

% The 2008 RTEP identified two Category A, 21 Category B, and 27 Category C violations whereas the March 2009
Retool identified thirteen Category B and ten Category C. See Decision 51.




In reaching this conclusion, the Board specifically emphasized its concerns about the
[immediacy of projected reliability issues in the 2012 to 2015 timeframe, noting that the March
2009 Retool projected Category B violations “on two bulk power lines by 2012 with an
additional three lines exceeding NERC Category B criteria over the following three years (2013-
2015)” as well as Category C violations “on five bulk power lines by 2012 with an additional
four lines in violation of over the next three years (2013-2015).” Decision 51; see also id. at 53
(“In particular, the most updated analysis, the March 2009 Retool, shows two Category B and
five Category C projected violations in 2012 with the Project not in service.”); id. at 56 (“At
most, any delay [as a result of demand response capacity] of the Category B violations projected
to occur in 2012 would only bé one or two years. However, the Category C violations are also
projected to occur in 2012 and . . . these violations cannot be resolved with demand response.”).

These allegedly imminent reliability issues gave rise to a sense of urgency that animated
the Board’s decision to approve the line even before cost determinations and required state and
federal agency reviews were completed. See id. at 73 (“The Board is cognizant that, with a
Project of this scope with an estimated two year construction period, and potential reliability
violations occurring in 2012, that it would not be prudent for the Board to wait to make a
decision until every detail of Project routing and construction were finalized by [PSE&G] and
the other regulatory agencies.”); id. at 75 (“With PJM’s assertion that reliability violations are set
to begin in New Jersey in 2012, and PSE&G’s lengthy construction schedule, the Board must
make a decision in this matter without an absolutely certainty with respect to cost allocation to
New Jersey ratepayers.”); id. (“|T]he Board is faced with a decision that is time-sensitive,
considering the construction schédule and Petitioner’s and PIM’s assertion that the Project must

be in service by 2012 to forestall reliability violations.”).




At the same time, the Board acknowledged the concerns of the intervenors that the need
for the line was legitimately in question given the decreasing number of violations from the 2008
RTEP to the March 2009 Retool, the possibility that PJM’s load forecasts were inflated, and the
potential for increased availability of demand response resources to eliminate the need for this
expensive new line by decreasing the perceived need for increased transfer capacity betwéeri
eastei;n and western PJM. The Board consequently ordered that “PSE&G notify the Board of the
results of the next RTEP and, should there be a substantial delay or change in projected
reliability violations, the Board shall take appropriate action.” Id. at 53; see also id. at 56
(*“[B]ecause the Board understands mtervenors.[’] concerns [regarding the potential increase in
future demand response capacity], it is ordering PSE&G to notify it of the next RTEP results to
ensure that the Project remains needed, and on a similar timeframe.”); id. at 58 (“[A]s noted
above, [if] the next RTEP or retool shows that the Project is not necessary or can be delayed
significantly, the Board will retain the authority to reopen this proceeding.”).’

In short, the Board’s Decision to approve the Susquehanna-Roseland line hinged on its
finding that the transmission line was necessary to address reiiability violations by 2012, and the
Board therefore recognized the importance of future projections to this determination and
specifically entertainea the possibility of reopening the proceeding if later information were to
“show] ] that the Project is not necessary or can be delayed significantly.” /d at 58. As set forth

below, developments since the Board’s Decision demonstrate that the Project not only can, but

* Notably, the Pennsylvania Public Utility Commission had similar concerns and ordered Pennsylvania Power &
Light (“PPL™), the public utility constructing and operating the 100 miles of the Susquehanna-Roseland line in
Pennsylvania, to report any delay in the construction of the line: “[I]f PIM were to find that construction could be
significantly delayed for whatever reason, PPL should notify the Commission of this development. There would be
a public benefit from a reasonable deferral of this project due to the delayed incurrence of costs and the associated
impacts on the environment and property owners . ...” In re PPL Electric Utils. Corp., 2010 WL 637063 (Pa.
P.U.C. Feb. 12,2010).




will, be delayed significantly, and new information regarding PJM’s 2011 load forecast suggests
that the proposed in-service date for the line may be pushed back even beyond 2015.

. The Susquehanna-Roseland Line Is Not Needed Before 2015.

Despite the Board’s ﬁndings that the Susquehanna-Roseland line is needed to address
reliability violations beginning in 2012, the entire line is not expected to go into service until
2015 or iater-due to outstanding state and federal permits that PSE&G has yet to obtain. Pushing
back the line’s in-service date -by three years means that, contrary to PJM’s assertions and the
Board’s previous findings, the Suséuehanna—Roseland line actually is not needed by 2012 to
avoid reliability violations in 2012.

At the end of March 2010, PSE&G reported that “[t]he eastern portion of the project is
currently expected to be in service by June 2012 and *“[t]he targeted completion date for [the
western] portion of the project is the end of 2013.” Pub. Serv. Elec. & Gas Co., Quarterly Report
(Form 10-Q) 70-71 (May 6, 2010) (for the quarterly period ending March 31, 2010). Just a few
months later, however, PSE&G reported that it had “not obtained from the [New Jersey
Departnient of Environmental Protection] certain environmental approvals that are required for
each of the Eastern and Western segments of the line” or permits from the National Park Service
for the western portion of the line: “[clonsequently, at this time, we do not expect the Eastern
portion of the line to be in service before June 2014, and do not expect the Western portion to be
in service before June 2015. Further delays are possible for both portions.” Pub. Serv. Elec. &
Gas Co., Quarterly Report (Form 10-Q) 83 (July 30, 2010) (emphasis added) (for the quarterly

period ending June 30, 2010).* These delayed in—éervice dates were confirmed in PSE&G’s most

* PPL similarly reported increasing delays to the in-service date of the Pennsylvania portion of the line. As of the
end of March 2010, PPL reported that it “anticipate[d] the delays in the approval process will delay the in-service
date to after 2013.” Pa. Power & Light Corp., Quarterly Report (Form 10-Q) (May 6, 2010) (for the quarterly period
ending March 31, 2010). By the end of September 2010, PPL reported that it “anticipate[d] the delays in the




recent filing with the Securities and Exchange Commission. See Pub. Serv. Elec. & Gas Co.,
Quarterly Report (Form 10-Q) 85 (Oct. 30, 2010) (for the quarterly period ending September 30,
2010). At the very least, construction of the line will not commence before fall of 2012, when
the National Park Service anticipates it will complete the NEPA process. See PSE&G
Susquehanna-Roseland I'act Sheet,
http://www.pseg.com/family/pseandg/powerline/pdf/Susquehanna FactSheet 10 2010.pdf (last
visited Feb. 2, 2011) {explaining that the New Jersey Department of Environmental Protection
“has indicated that it will not issue environmental permits for the project until the National Park
Service has completed thé NEPA Environmental Impact Statement and issued its Record of
Decision”); National Park Service Plan Process,
http://parkplanning.nps.gov/PlanProcess.cfm?projectID=25147 (last visited Feb. 2,_ 2011}
(indicating that the agency will not issue the Record of Decision until September-October 2012).
Since the Board’s Decision, then, it has become evident that the Susquehanna-Roseland
line will not be in service until at least three years after the projected occurrence of alleged
reliability issues that the project is purportedly intended to address. This change in
circumstances fundamentally negates the basis for the Board’s approval of the line and plainly
shows that — regardless of whether the Susquehanna-Roseland line would have been preferred as
the solution to projected violations by 2012 — the Susquehanna-Roseland line will not be needed
until at least 2015 because it will not be completed until 2015. Indeed, PSE&G itself has
conceded that the line is not needed until at least 2015, announcing its intention to “work with

PJIM to ensure the reliability of the system to tie us over to when the [Susquehanna-Roseland]

approval process will defay the in-service date to 2014 or later.” Pa. Power & Light Corp., Quarterly Report (Form
10-Q) (Oct. 29, 2010) (for quarterly period ending September 30, 2010). The PIM website notes that PPL is “now
targeting in-service of April 2015.” See PIM Susquehanna-Roseland, hitp://www.pjm.com/planning/rtep-upgrades-
status/backbone-status/susquehanna-roseland.aspx (last visited Feb. 2, 2011).



line can be completed.” PSE&G Updates and Reports,
http://www.pseg.com/family/pseandg/powerline/updates_reports.jsp#anchor? (last visited Ieb. 2,
2011). Thus, to the extent that any of the near-term reliability concerns raised by PSE&G were
well-founded, they can and will now be addressed by far less costly and less intrusive solutions.
Whether construction of the Susquehanna to Roseland line is still needed to address poténtial
reliability needs after 2015 is now an open question — particularly in light of projected declines in
peak load demand. |

1II.  PJM’s 2011 Load Forecast Report Raises Questions About The Need For The
Susquehanna-Roseland Line Beyond 2015. '

PJM’s 2011 Load Forecast Report, issued on January 14; 2011, concludes that “[a]
downward revision to the economic outlook for the PIM area has resulted in lower peak and
energy forecasts in this year’s report, compared to the same year in last year’s report.” PJM Res.
Adequacy Planming Dep’t, 2011 PJM Load F orecasr.Report 1 (Jan. 14, 2011),
 http://pjm.com/~/media/documents/reports/2011-pim-load-report.ashx. This load forecast will
be incorporated into the 2010 RTEP, expected to be released in early 2011, and raises serious
questions about whether the Susquehanna—Rdseland line will be further delayed or eliminated
altogether as the preferred solution for méintaiﬂng electric reliability.

The peak load forecast is a major driver in determining transmission needs and assessing
the potenﬁal for and timing of reliability criteria violations. See Decision 39. Reduction in peak
load forecasts as between the 2008 RTEP and the March 2009 Retool contributed to a significant
decrease in the number and nature of reliability violations, from two Category A, 21 Category B,
and 27 Category C violations in the 2008 RTEP to thirteen Category B and ten Category C

violations in the March 2009 Retool. See Decision 51-53.




In its Decision, the Board rejected intervenors’ call for consideration of the need for the
project in light of the 2010 peak load forecast because the Board believed the 2010 forecast was
substantially similar to the 2009 peak load forecast relied upon in the March 2009 Retool:

| TJhe modeling of the Project with an updated load forecast projection . . . would

not change the results of the analysis. . . . During cross examination at the

supplementary hearing of February 4, 2010, PSE&G witness Steven Herling

stated that the “[2010] peak load forecasts are almost identical to those included

in the 2009 load forecast,” and that “therefore, there will be no significant

difference in the results of the 2010 RTEP by virtue of the change in load.”

Therefore, using the 2010 load forecast report in an updated RTEP analysis . . .

will not have any meaningful impact on projected reliability violations.

Decision 54. The factual basis for the Board’s conclusion that an updated load forecast
projection would not alter the need for the Susquehanna-Roseland line has changed, however.
The most recently released 2011 Load Forecast Report, in contrast to the 2009 and 2010
forecasts, revises peak and energy forecasts significantly downward. Thus, using the 2011 Load
Forecast Report in an updated RTEP analysis may well have a “meaningful impact on projected
reliability violations.”

Already, PIM is revisiting the need for a similar transmission project designed to increase
transfer capacity between western and eastern PJM in light of its 2011 Load Forecast Report. In
a recent submission to the Public Service Commission of West Virginia, applicants proposing to
construct the Potomac-Appalachian Transmission Highline (“PATH™) alerted the Commission to
the release of the 2011 Draft Load Forecast Report and reported PJIM’s conclusion that the new
load forecast “will require a revision of certain analyses by [PJM].” Applicants’ Response in
Opposition to Staff Motion to Dismiss and Applicants’ Proposal to Toll Statutory Decision Due

Date and Extend Procedural Schedule at 1, Joint application for certificates of public

convenience and necessity under W. Va. Code § 24-2-11a authorizing the construction and




operation of the West Virginia segments of a 765 kV electric transmission line and related
facilities, No. 09-0770-E-CN (Dec. 20, 2010) (Exhibit A):

PJM has just advised that its 2011 Load Forecast Report, to be released today in

draft form, includes load projections that are different from those incorporated in

the 2010 Load Forecast Report on which PJM’s current need analyses are based.

PJM has further advised that these revised load projections may have an impact

on the current in-service date for the PATH Project . . . . In view of this

development, Applicants fully expect that Staff and intervenors will urge the

Commission to require, and that the Commission will wish to see, a thorough

presentation of how the revised load projections affect the in-service date for the

PATH Project and Applicants’ need evidence. . .. [T7he 2011 Load Forecast

may have an appreciable effect on the current PATH in-service date, and it is

appropriate for the Commission and other parties to have updated information

reflecting this development.
Id. at 5-6 (emphasis added). Just as the downward revision in PJM’s 2011 Load Forecast Report
potentially affects the in-service date for the PATH project and accordingly warrants
consideration by the West Virginia Public Service Commission, so too, the 2011 Load Forecast
Report could delay the required in-service date for the Susquehanna-Roseland Line and deserves

consideration by this Board.

IV. PJM’s New 2011 Load Forecast Likely Overestimates Future Loads.

It is further important for this Board to revisit the need for the Susquehanna-Roseland
line in light of peak load reductions that PTM has yet to consider. PJM’s downward revisions to
the load forecast, as substantial as they are, do not reflect the full extent of peak load reductions
that will be achieved in the PJM region over the next ten years. A recent report examining the
impact of federal and state public policy mandates on the bulk power system concluded that
energy efficiency programs in place in many states “are sufficient to stabilize load growth or
even reduce load growth over the next ten years” and “the failure to account for these significant
reductions in load growth during the planning process . . . create a significant risk of over-

building the grid and/or over-investing in new generation, ultimately at the expense of

10




ratepayers.” Paul Peterson et al., Public Policy Impacts on Transmission Planning E-3 (2010),
available at http://Www.synapse-energy.com/Downloads/SynapseReport.EOIO—iQ.EJ.Public—
Policy-Impacts-on-Transmission. 1 O-O64.pdf.' In PIM, specifically, the report estimates that
existing energy efficiency programs will reduce PJM’s forecasted 2030 peak load by over 17%.
See id. élt E-3, 34 These anticipated load reductions may eliminate any need for the
Susquehanna-Roseland line even in the long term.

V. Reopening The Above-Captioned Proceeding Is In The Public Interest.

The Board’s consideration of this new information will in no way prejudice PSE&G or
jeopardize the public interest in maintaining electric reliability given that construction of the line
will not even begin until fall of 2012 at the earliest. Rather, the failure to revisit the need for this
project could saddle ratepayers with significant costs that are unwarranted. The transmission
system in 2015 will be different from the system that was contemplated when the Board
approved the Susqueha:ﬂna-RoséIand line, not least because PSE&G will be implementing
solutions needed to address near-term reliability issues through 2015. For instance, on January
28, 2011, Governor Christie.signed a law that will require the Board to acquire 2,000 MW of
new capacity, with preference for generators that can enter commercial operation for delivery
year 2015. See S. 2381, 214th N.J. Legis. (as passed by the Senate, Jan. 10, 2011). Thus,
whether the Susquehanna-Roseland line will be needed affer 2015 notwithstanding interim
transmission upgrades and the addition of substantial new generation capacity in load centers is

an unanswered question.

’ The increasing supply of demand response resources in PJM’s capacity market is also contributing to significant
load reduction. PIM’s May 2010 RPM auction for resources to meet electricity demand in the June 1, 2013 to May
31, 2014 delivery year procured 152,743 megawatts of capacity resources, including 9,282 megawatts of demand
response — g 32 percent increase over the 2009 auction results. See Press Release, PYM, Renewable Resources
Grow In PTM’s RPM Auction (May 14, 2010), hitp:/pjm.com/~/media/about-pjm/newsroom/2010-

releases/20 1005 14-rpm-auction-resulis-2013-2014.ashx/. These auction results, which occurred after the Board’s
Decision, will substantially reduce peak load demand and correspondingly the need for the Susquehanna-Roseland
line.
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In fulfilling its obligation to provide “continuous supervision” as envisioned by the
legislature, see Cent. R.R. Co. of N.J. v. Dep’t of Pub. Utils., 81 A.2d at 165, the Board should
not allow a $750 million pfoject to go forward based on assertions of near-term needs that have
proven to be incorrect and speculative concerns about long-term transmission needs that appear
to be unwarranted.

VL Conclusion

For all of the reasons set forth above, Environment New Jersey, The New Jersey
Highlands Coalition, Sierra Club - New Jersey Chapter, Stop the Lines, and New Jersey

Environmental Federation request that the Board reopen the above-captioned proceeding.

Respectfully submitted,

%%/é |

Abigail M. Dillen* Kevin Pflug

Hannah Chang* Eastern Environmental Law Center
Earthjustice 744 Broad Street, Suite 1525

156 William Street, Suite 800 Newark, NJ 07102

New York, NY 10038 Phone: 973-424-1166

Phone: 212-791-1881 Fax: 973-710-4653

Fax: 212-918-1556 kpflug@easternenvironmental.org
adillen@earthjustice.org

Attorneys for Environment New Jersey, The New Jersey Highlands Coalition, Sierra Club - New
Jersey Chapter, Stop the Lines, and New Jersey Environmental Federation

*Motion for admission pro hac vice pendi'ng

Dated: February 3, 2011
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ACKSONKELLY

ATTORNEYS AT LAW & PLLC

500 LEE STREET EAST o SUITE 1600 « FQ, BOX 553 « CHARLESTOM, WEST VIRGINIA 25322 « TELEPHONE: 304-340-1000 » TELECOPIER: 304.340-1130
wwwijacksankelly.com

(304} 340-1251
Internet: ccallas@jacksonkelly.com
Telecopier: (304) 340-1080

WYV State Bar ID 5991
December 20, 2010
Via Hand Delivery
Sandra Squire, Executive Secretary : o
Public Service Commission of WV 441 PEOEC 720 2090 Bl E¥EC BEC D
201 Brooks Street
Charleston, WV

Re:  Case No. 09-0770-E-CN
Joint application for W. Va. Code § 24-2-11a certitication and related relief
PATH West Virginia Transmission Company, LLC; PATH Allegheny
Transmission Company, LLC; PATH-WYV Land Acquisition Company;
and PATH-Allegheny Land Acquisition Company.

Dear Ms. Squire:

Enclosed please find an origi'nal and twelve copies of Applicants’ Response in
Opposition to Staff Motion to Dismiss and Applicants’ Proposal to Toll Statutory Decision Due
Date and Extend Procedural Schedule, Copies are being served on counsel and unrepresented

parties.

Please file this document and circulate the additional copies to the appropriate parties at
the Commission. We also ask that you date-stamp the extra copies provided and return them
with our messenger. As always, we appreciate your assistance in this matter.

Very truly yours,

(Nl

Christopher L, Callas
CLC/s

Ce: Parties shown on certificate of service

{CI8T1944.1}
Clarksburg, WV » Martinsburg, WV « Morgantown, WV « Whaeling, WV

Denver, CO » Lexington, KY « Pittsburgh, PA « Washington, DIC




PUBLIC SERVICE COMMISSION
OF WEST VIRGINIA
CHARLESTON

CASE NO. 09-0770-E-CN

PATH WEST VIRGINIA TRANSMISSION COMPANY, LLC
PATH ALLEGHENY TRANSMISSION COMPANY, LLC
PATH-WV LAND ACQUISITION COMPANY

and PATH-ALLEGHENY LAND ACQUISITION COMPANY

Joint application for certificates of public convenience

and necessity under W. Va, Code § 24-2-11a

authorizing the construction and operation of the

West Virginia segments of a 765 kV electric

transmission line and related facilities in Putnam,

Kanawha, Roane, Calhoun, Braxton, Lewis, Upshur,

Barbour, Tucker, Preston, Grant, Hardy, Hampshire, and

~ Jefferson Counties, including modifications to the

Amos Substation in Putnam County and a new

substation in Hardy County, and for related relief.

APPLICANTS’ RESPONSE IN OPPOSITION TO STAFF MOTION TO DISMISS

AND APPLICANTS’ PROPOSAL TO TOLL STATUTORY DECISION
DUE DATE AND EXTEND PROCEDURAL SCHEDULE

Applicants oppose the Staff Motion to Dismiss filed on December 10, 2010 (*“Staff
Motion™), and assert that none of the arguments Staff presents justifies either dismissal or a
forced tolling of the statutory decision due date. Nevertheless, Applicants wish to alert the
Commission to an independent development that will require a revision of certain analyses by
PIM Interconnection,. L.L.C. (“PIM”) supporting the need for the PATH Project. For this
reason, Applicants recommend that the statutory decision due date be tolled and the existing -

procedural schedule be extended.
L Opposition to Staff Motion
1. In view of the relief requested in Section II of this response, an extended response

in opposition to the Staff Motion is unnecessary. Still, Applicants do not concede any of the




bases for the Staff Motion as grounds for either a dismissal with prejudice or an involuntary

tolling.

a. Staff’s Claimed Entitlement to Determine Sufficiency of Evidence. The

Staff Motion presumes that unless the prefiled evidence is, in its view, adeguately
supportive of Applicﬁnts’ requested relief, the Application and supporting testimony is
necessarily “insufficient,” and either dismissal, or the filing of additional testimony and
Staff-defined studies, is required. This concept, which permeates the Staff Motion, lacks
any justification whatsoever. If a party determines that the evidence does not support the
relief an applicant seeks, it is free to advance that position in its prefiled testimony and at
hearing. However, it is not entitled to dismissal of the applicant’s case merely because it
questions the sufficiency of the applicant’s evidence, or otherwise purports to be
unpersuaded by soﬁe aspect of the applicant’s case. In its evaluation of the Application
and supporting testimony in view of recent events (pages 4-8), as well as its
recommendatioﬁ that Applicants be required to file even more information (pages 8-12),
the Staff effectively claims the prerogative not to proceed to hearing unless the entire
body of evidence Staff would prefer to see is first filed with the Connniésion. No litigant
— including the Staff - is so entitled.

b. Staff's Interpretation of Evidence to Support Dismissal. Moreover, the

Staff’s requested dismissal is premised on its own value judgments and its interpretations
of the evidence filed to date. Examples abound: Staff holds forth on the kind of “need”
evidence Applicants must offer (“[a]t some point, the need for a project becomes too
distant and uncertain” to justify certification, page 7), the “bias” that the Siaff perceives

in PJM’s transmission planning (questioning PJM’s preference for solutions that resolve




all violations within a fifteen-year planning horizpn, page 7), and its dissatisfaction with
PIM’s insistence on identifying “the most robust solution” to identified reliability
violations (pages 7-8). The Staff Motiont is also founded on Staff"s speculation on what
the futire might hold, including its complaint that PATH “might not be needed for ten
years or more,” a period in which it is “hard to imagine what changes in the energy
industry, economy, or planning process” might occur — all the whilel acknowledging
PJM’s ongoing eff-'orts to refine the RTEP process to address such uncertainties (page 8).
Staff asks that the Commission accept these ékeptical interpretations of the Applicants’
case at face value and, having done so, to determine that the Application and testimony
are so inadequate that dismissal is warranted. Staff’s arguments on these points are just
that — arguments. The adequacy of the Application and supporting evidence are matters
for Commission adjudication, in the context of an evidentiary hearing and post-hearing
briefing. ‘

c. Staff’'s Disregard for Procedural Impact of Updated Data. The Staff

Motion completely disregards the nature of the transmission expansion planning process
and its unavoidable impact on case processing. The Commission has already rejected
another Staff complaint that developments subsequent to Applicants’ filing of direct
testimony necessitate dismissal of the Application or a delay in the Commission’s
consideration of it. The Commission has held that the benefit of updated information is
not unigue to this case — specifically, that the “task of defining and measuring” the need
for the PATH Project creates the “illusion that better and more accurate information is
just beyond the horizon and that the Commission cannot issue a fair decision unless it

first considers that future information.” See Commission Order dated November 24,




2009 at 4 (rejecting previous Statf motion to dismiss). Staff’s position also ignores its
opportunity to d.evelop information on PJM’s ongoing assessment of need througﬁ the
discovery process, a mechanism other parties have used in this case to obtain updated
information on PJM’s continuing work. Applicants have no doubt that, as the hearing
approaches, other parties (including Staff) will ask that PIM provide the most recent
analysis available on the need for PATH. The Commission’s entitlement to the best
available information at the time of hearing does not dictate, as Staff appears to suggest

here, that the hearing never actually occur.

d. Inaccuracies in the Staff’s Interpretation of the Facts. W“oven throughout
the Staff Motion are mistaken interpretations of fact, some of which actuaily
mischaracterize the Applicants’ prefiled evidence. As with the value judgments and
inter;ﬁretations of evidence Staff asks the Comrmission to accept without the benefit of a
hearing, these errors and mischaracterizations are offered as critical elements of the Staff
Motion and as justification for the dismissal Staff seeks. These include (i) Staff’s
uncritic;a} acceptance that the Mt. Storm-Doubs rebuild will be completed by June 2015
{page 4, an assessment directly questioned in Applicants’ testimony); (ii) its assertion that
the same rebuild, in éonjunction with the refiled “MAPP” project, will eliminate reactive
violations through 2019 (page 6, an assertion based on an analysis performed before the
TrAIL impedance error was corrected); (iif) its implicit suggestion that the Pruntytown-
Mt. Storm 500 kV line could be rebuilt, as part of Dominion “Alternative 1,” at the same
time the Mt. Storm-Doubs line is being rebuilt (pages 8-9); and (iv) its assertion that there

are ‘“viable alternatives” to the PATH Project that “provide most of the same benefits”




(page 10, an allegation undermined by Tables I and J of Mr. McGlynn’s September 2010
supplemental direct testimony).

e. Staff’s Claimed Entitlement to Comparative Environmental Analyses.
Staff asserts that Applicants are required to submit environmental analyses of various
alternatives to the PATH Project in order to adequately inform the Commission’s
application of W, V_a. Code § 24-2-11a(d)(3), which requires the Commission to assess
whether a project will “result in an acceptable balance between reasonable power needs
and reasonable environmental factors.” Staff is incorrect. The statute on its face
contemplates only a balancing of a project’s satisfaction of power needs with its attendant
environmental effects. Nothing in § 24-2-11a, nor in tﬁe Comission’s Electric Rule 9,
would require any comparative environmental assessment among alternative projects,
Staff’s argument is also contrary to the Coﬁmission’s most recent consideration of an

application under W. Va. Code § 24-2-11a in Trans-Allegheny Interstate Line Company,

Case No. 07-0508-E-CN, where no such comparison of alternatives to TrAIL was

presented.

2. Even this abbreviated presentation of these weaknesses is sufficient to directly
undermine the Staff’s request for dismissal or an involuﬁtary tolling. Applicants reserve the
right to present further argument on these issues should they be advanced in the future.

IL Request for Tolling of Decision Due Date and Extended Procedural Schedule

3. PJM has just advised that its 2011 Load Forecast Report, to be released today in
draft form, includes load projections that are different from those incorporated in the 2010 Load
Forecast Report on which PJM’s current need analyses are based. PJM has further advised that

these revised load projections may have an impact on the current in-service date for the PATH




Project, although other factors may moderate that impact when incorporated into PJM’s revised
analysis.' In view of this development, Applicants fully expect that Staff and intervenors will
urge the Commission to reguire, and that the Commission will wish to see, a thorough
presentation of how the revised load projections affect the in-service date for the PATH Project
and Applicants’ need evidence.

4, For these reasons, PJM has advised that it intends to conduct a revised analysis in
early 2011 whiéh will incorporate the 2011 Load Forecast as well as PJM’s preliminary analyses
in connection with the development of the 2011 RTEP. The 2011 Load Forecast will be only
one of several factors PIM will consider in this revised analysis. PJM has further advised that
these supplemental analyses can be completed on a schedule that will allow the filing of
supplemental direct testimony by March 31, 2011. This supplemental testimony will provide the
Commission and the parties with a thorough explanation of the impact, if any, of the 2011 Load
Forecast on the PATH Project’s in-service date.

5. By an Order dated September 10, 2010, the Commission established the current
procedural schedule, which contemplates an evidentiary hearing beginning March 21, 2011 and a
decision deadline date of July 28, 2011. In view of the events discussed above, Applicants now
propose to toll the existing statutory decision due date, with a new deadline of Thmsday,.
February 9, 2012 and an evidentiary hearing beginning Monday, October 3, 2011.

6. Commission approval of this proposal is appropriate. First, the 2011 Load
Forecast may have an appreciable effect on the current PATH in-service date, and it is
appropriate for the Commission and the other parties to have updated information reflecting this |

development. Second, Staff and intervenors should be provided with a reasonable amount of

. Note that the PATH Project continues to be a PIM Board-approved RTEP baseline project with
an in-service date of June 1, 2015. Based on iis earlier analysis, the PIM Board reiterated its support for

the PATH Project and the June 1, 2015 in-service date,




additional time in which to review the results of the resulting analysis. The schedule proposed
below is designed to avoid prejudice to these parties in the time available for preparation of their
direct testimony as compared with the current schedule,

7. Accordingly, Applicants extend their offer to toll the current decision due date for

an additional 196 days, to February 9, 2012;

Event Date

Applicants file supplemental testimony on issues of | Noon, Thursday, March 31, 2011
electrical need and any other issues requiring
supplementation
-Staff and intervenors propound discovery on | Noon, Friday, July 22, 2011
supplemental testimony filed 3/31/11 '
Staff’s and Intervenors’ prepared direct testimony | Noon, Thursday, August 11, 2011
and rebuttal to the direct testimony of Applicants
Deadline for propounding discovery in response to | Noon, Wednesday, August 24, 2011 -
testimony due 8/11/2011
Applicants’ rebuttal testimony te the direct | Noon, Friday, September G, 2011
testimony for Staff and Intervenors, and for Staff
and Intervenor rebuttal testimony to the direct
testimony of one another

Deadline for propounding discovery in response to | Noon, Wednesday, September 21,

the rebuttal testimony due 9/9/11 2011

Written opening statements Noon, Wednesday, September 28,
2011 '

Evidentiary hearing begins Monday, October 3, 2011

Evidentiary hearing ends Tuesday, October 18, 2011

Initia} briefs and proposed orders | Tuesday, November 15, 2011

Reply briefs Thursday, December 1, 2011

Deadline for Commission decision Thursday, February 9, 2012

In developing this schedule, Applicants sought to make the new schedule event intervals as close
as possible to those embedded in the current schedule. Appendix A to this Response shows the
proposed intervals for comparison purposes, and identifies the few instances in which the
pfoposed intervals vary siightin from the current ones. The voluntary schedule extension set
forth above is comparable to that which the Commission épprovcd in its September 10, 2010

order in this docket.




8. In response to the developments outlined shove, and in order to preserve a
reasonable alignment of evidentiary hearings in the PATH proceedings in each of the three
jurisdictions, the PATH Project applicants in Virginia and Maryland are expected to file similar
motions for extension of the procedural schedules in those states.

9. Applicants do not expect that the proceedings in the Virginia certificate case for
the PATH Project will incorporate any routing changes in Virginia that would necessitate
corresponding route changes in West Virginia. In the unlikely event that this should occur,
however, Applicants commit to recommend a revision to the discovery deadline component of
this procedural schedule to permit full discovery of any such route changes in West Virginia.

10.  Applicants represent that if the Commission grants this motion to toll and adopts
the revised procedural schedule outlined above, they will not seek to invoke backstop authority
under Section 216(b) of the Federal Power Act with respect to the West \{'irginia portions of the
PATH Project during the period between the expiration of the one-year period following the
filing of the application and February 9, 2012. |

For the reasons identified above, and in the interest of schedule certainty for all parties,
Applicants request that the Commission enter an order denying the Staff Motion and adopting

Applicants’ motion to toll and proposed new schedule at its first opportunity.
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Appendix A to Appiicants’ December 20, 2016 Filing

Comparison of Schedule Event Intervals — Current Schedule vs. Proposed Schedule

Fvent Current Date Current Interval Proposed Date New Inteirval
Applicants file supplemental Noon, Tuesday, Noon, Thursday,
testimony on issues of electrical need | September 14, 2010 March 31, 2011
and any other issues requiring
supplementation
Staff and intervenors propound Noon, Wednesday, | 113 days Noon, Friday, July | 113 days
discovery on supplemental testimony | January 5, 2011 22,2011
filed 9/14/2010
Staff’s and Intervenors’ prepared Noon, Tuesday, | 133 days  from | Noon, Thursday, | 133 days from
direct testimony and rebuttal to the January 25, 2011 supplemental August 11, 2011 supplemental
direct testimony of Applicants testimony testimony
Deadline for propounding discovery ~ | Noon, Monday, | 13 days from | Noon, Wednesday, | 13 days from
in response to testimony due 1/25/11 | February 7, 2011 Stafffintervenor August 24, 2011 Staff/intervenor

: testimony testimony
Applicants’ rebuttal testimony to the | Noon, Wednesday, | 29 days from | Noon, Friday, | 29  days from
direct testimony for Staff and February 23, 2011 | Staff/intervenor September 9, 2011 Staff/intervenor
Intervenors, and for Staff and testimony testimony
Intervenor rebuttal testimony to the
direct testimony of one another
Deadline for propounding discovery | Noon, ~ Monday, | 12 days from rebuttal | Noon, Wednesday, { 12 days  from
in response to the rebuttal testimony | March 7, 2011 testimony September 21, 2011 | rebuttal testimony
due 2/23/11
Written opening statements Noon, Wednesday, | 5 days before hearing | Noon, Woednesday, |5  days  before

Mazch 16, 2011

September 28, 2011

hearing




Event

Current Date Current Interval Proposed Date New Interval
Evidentiary hearing begins Monday, March 21, | 188  days  from | Monday, October 3, [ 186 days from

2011 supplemental 2011 supplemental
testimony testimony {two
fewer days than
currently, to begin

| on Monday)
Evidentiary hearing ends Tuesday, April 5, |15 days Tuesday, October 18, | 15 days

2011

2011

Initial briefs and proposed orders

Tuesday,
2011

May 3,

28 days from end of
hearing

Tuesday, November

15,2011

28 days from end of
hearing

Reply briefs

Thursday, May 19,

16 days from initial

Thursday, December

16 days from initial

2011 briefs 1,2011 briefs (five more
than currently)
Deadline for Commission decision Thursday, July 28, 317 days from | Thursday, February|315 days from
2011 suppiemental 09,2012 _ supplemental
testimony; 70 days testimony {two
from reply briefs fewer days than

cutrently); 69 days
from reply briefs
{one day fewer)
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