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STATEMENT OF INTEREST1

Amici curiae include individuals, communities, and organizations from the

Apalachicola Region of Florida who have been harmed by the United States' Army

Corps ofEngineers' ("Corps") mismanagement ofthe Apalachicola, Chattahoochee,

Flint Watershed ("ACF"). As described by the amici in sworn declarations, low

flows down the Apalachicola River have devastated regional economies, ruined

generations-old businesses, and altered the region's culture.2 However, these

impacts were not considered in the Corps' 2016 final Environmental Impact

Statement ("FEIS").

The individual amici live in communities whose ways of life and livelihoods

have been tied to the Apalachicola River for generations. They represent ten

industries and have deep personal knowledge of recent changes to the Apalachicola

River watershed. Their stories are emblematic of communities in crisis.

Several Florida counties through which the Apalachicola River flows are

amici.Franklin, Liberlry, and Calhoun are heavily reliant on industries supported by

I All panies have consented to the filing of this brief. No party's counsel authored

any partof this brief. Neither did any party, parly's counsel, nor any person other

thai amici andtheir counsel contribute money to fund this brief.
2 Evidence supporting this brief includes official sources of which the Court may

take judicial notice as well as declarations pursuant to 28 U.S.C . S 1746.

1
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the River. To the north, Jackson County also boasts substantial natural resources

that draw tourists to the region.

The town of Apalachicola sits at the confluence of the Apalachicola River

and Bay. Historically producing 10% of the United States' oysters, the city has been

known as Florida's oyster capital for generations and a majority of its population

once worked in the seafood industry.

The Florida Coastal Conservation Association ("CCA") is a non-profit

orgarization comprised of 19,000 recreational anglers dedicated to protecting

fisheries from fuither harm caused by low flow to the Apalachicola River.

The amici seek the consideration that the National Environmental Policy Act

(,,NEPA") guarantees. They ask that their lives and cultures be deemed relevant to

the Corps' future water management plans. The amici offer this brief in support of

Plaintiffs' Summary Judgment Motions (Dkt. 164, 165).

INTRODUCTION

Apalachicola communities are bound to the River. Their culture sprang from

the River and the industries that it nourished. For decades, low flow regimes imposed

by the Corps have wreaked havoc on the watershed, leaving communities tied to the

River to struggle economically, culturally, and socially:

We've lost the soul of Apalachicola and Eastpoint with the demise of
oystering and shrimping fisheries, and the character of the area....The

2
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bottom line is that the Bay provided dignity, food and a livelihood....
Oystefinen are aproud people and suddenly they can'tprovide for their

families through no fault of their own. It's terribly difficult.3

The Corps' decision to adopt the Proposed Action Alternative ("PAA") ignored the

fact that continued low flows will exacerbate these harms. Before the Corps'

decision goes into effect, it must, pursuant to the National Environmental Policy Act

(,,NEPA"), take a hard look at the foreseeable harm the PAA will levy on the

communities, including whether those harms disproportionately impact low-income

communities in the Apalachicola Region. The Corps' failure to consider these things

renders its FEIS inadequate. As a result, the agency's action must be set aside.
i

BACKGROUND

The Apalachicola watershed includes the River, a 144,000-acre floodplain

forest, and the Apalachicola Bay ("River System").4 While the watershed

experiences natural periods of high and low flow, months of moderate levels have

historically filted the System each year.s This natural rhythm not only supports the

3 Decl. Richard Bickel lJtT 16, 17,Dec. 19,2020 (Mr. Bickel is a photojoumalist

who has lived in Apalachicola for 25 years and has photographed and interviewed

hundreds of families in the seafood industry).
a H. Lee Edmiston, A River Meets the Bay: Apalachicola National Estuarine

Research Reserve, 49 (Dec. 2008), [hereinafter "Edmiston"]
http ://www. dep. state. fl .us/coastal/downloads/managementllans/A-River-Meets-
the_Bay.pdf (last visited Jan. 14,2021).
t Vt.t*i" R. Darst & Helen M. Light, U.S. Dep't of the Interior, U.S. Geological

Survey, Drier Forest Compositioi Associated with Hydrologic Change in the i'

J
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health of the River System but also feeds local economies. During high season, the

Ogeechee Tupelo tree blooms, providing the only source of nectar used to make

Tupelo honey.6 Water coming from the floodplain also provides the System with

nutrients year round, feeding seafood species throughout the Bay and Gulf of

Mexico.T

Families in the Region have subsisted on the River System for generations,s

and locals practice beekeeping, fishing, and harvest oysters using the same methods

Apalachicola Riv er Floodplain, Florida, 54 (200 8), [hereinafter Darst],

https://pubs.er.usgs.gov/publication/sir20085062 (last visited Jan. L4,202t).
6 Anthony Stallins et al., Biogeomorphic Characterization of Floodplain Forest

Change in Response to Reduced Flows Along the Apalachicola River, Florida,26
Rrwn RnsBaRcH AND Appt lcanoNs 3, 242-260,256 (2009); Justin T. Maxwell &
Paul A. Knapp, Reconstructed Tupelo Honey Yield in Northwest Florida Inferred

fro* Nyssa Ogeche Tree-Ring Data: 1850-2009, AcnrcWTURE, ECosvSreNdS &
ENV'r 149: 100-108 (2012).
7 Steven L. Morey et al., Connectivity of the Apalachicola River Flow Variability

and the Physical and Bio-optical Oceanic Properties of the Northern West Florida
Shelf,29 ioNrnrBNrAL Sr{ELFRESEARCH 9, 1 (Muy 15,2009) ("The Apalachicola

River is a major nutrient source for the northeastern GoM...This nitrogen input

enhances primary productivrty in the near-shore waters.") fhereinafter "Morey"],
https://doi.org/10.1016/ j.csr.2009.02.003 (last visited Jan. 15, 2021); Harold C.

Mattraw & John F. Elder, Nutrient and Detritus Transport in the Apalachicola

River,Florida C57 (1934) [hereinafter Mattraw]; Robert J. Livingston, The

Ecology of the Apalachicola Bay System: An Estuqrine Profile 9 (Sept. 1984)

[hereinafter "Livingston I"], http://npshistory.com/publications/usfivs/biological-
reports/82-05.pdf (last visited J an. 14, 202I).
t Suu, e.g.,Le,tter from Kevin Begos, Mayor of the City of Apalachicola, to Judge

Trash (Dec. 30,2020) [hereinafter Ltr. Mayor Begos]; Decl. of Thomas L. Ward,

!| 3 Dec. 23,2020;Dec1. of Lynn C. Martina fl 3 Dec. 5,2020; Decl. of Daniel

Taunton ln 2, 3 Jan 8, 202L

4
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as their greatgrandparents.e As Shannon Hartsfield, a fourth-generation oysterman

from Eastpoint, explained "[h]ad the Apalachicola Bay oysters survived, my son

would have been the fifth generation of Hartsfield oystemen."l0

Amici communities are disproportionately low-income based on the U'S'

Census Bureau,s definition: more than 20Yo of residents in counties abutting the

River lives below the poverlry line.ll In the cities of Apalachicola and Eastpoint-

where economies rely on the seafood trade-low income residents make up 36Yo

and 44Yoof the population, respectively.l2 Compared to the general populations of

Florida and the united States-of which 12.7% and 105% are below the poverly

line, respectively-the Apalachicola Region is disproportionately impoverished' 13

Apalachicola communities are also disproportionately low-income compared to

counties in Georgia whose water needs are met by the corps: 13.5% of Fulton

County residents and 5-13.2Yo ofthose in counties sulrounding Lake Lanier live

below the poverly line.la Because communities in the Apalachicola Region rely on

e SeeDecl. of Shannon Hartsfield ',lT 3, 5 Dec. 3I, 2020; Decl. Bickel n 12; Kelly

Watson, Alternative Economies of:the Forest: Honey Production and Public Land

Managernent in Northwest Florida,3 0(3) Soc & Narun RES9UR 33I , 334-335

(2017) [hereinafter "Watson"].
io n."t. Hartsfield \3; see alsoDecL Bickel \ 12; Decl. Ward'llfl 3, 4'
tt SeeExh.Z, Couity & State Poverty Line Statistics: 2014-2018, Table 1 B1.
tr Id., EJ Scrleens for Apalachtcola and Eastpoint, Tables 3-482.
13 Id. County & State Poverry Line Statistics: 2014-2018, Table 1 81.
14 Id.

5
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River-based industries, including seafood and logging, many also lack the formal

education needed for employment in other fields.15

a. The Corps' mismanagement of the Apalachicola River System

began decades ago.

Because eighty percent of the Apalachicola's water originates from the

Chattahoochee and Flint Rivers,l6 the Corps' increasingly restrictive water

management is devastating the downstream River System. "Water-level declines

have been greatest at low and medium flows, which are the most common flows

(occurring about 80 percent of the time)...[and] Flood durations were shorter in all

periods subsequent" to !976.17 These changes have been attributed in part to the

Corps' actions.ls

Because "[p]eriod water levels are now more frequent and longer in

duration,"re dry conditions exist throughout the entire System. These changes are

15 Exh. 2, EJ Screens for Apalachicola, Eastpoint and Wewahitchka, Tables 3-5,

B2-83 (16-20% of each community has less than a high school education).
16 Edmiston, supranote 4 at9.
17 Helen M. Light et aI.,U.S. Geological Survey, U.S. Dep't. of the Interior, Water-

Level Decline in the Apalachicola River, Florida, fro* 1954 to 2004, and Effects

on Floodplain Habitats,l,6 (2006); Darst, supra note 5 at 4 (finding "[w]ater
levels have declined over the past 50 years").
18 Darst, supra note 5 at7 ("Less flow during the spring and summer in recent

decades is likely caused by a combination of changes in rainfall pattems and

increased human activities in the ACF basin, including agricultural irrigation,

municipal water use, flow regulation, andreservoir evaporation.").
re Light, supra note 17 at 48.

6
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reflected by the amtci,who have observed that "the swamp [floodplain] is drying

up...: the river basically runs dry in the summer."20 The Corps also makes no effort

to mimic natural flow patterns. Instead, the System experiences unnatural lows.2l

These findings reflect the experiences of the amici, who feel that "[t]he Corps

sends too little or too much, so the River swings between flooded and dry and

dusty while the Bay is either a flood of fresh or all salt."2z

Physical changes to the River System have also made it harder for water to

reachthe floodplain (otherwise known as a swamp).23 Until2001, the Corps dredged

sand from the riverbed to make a channel deep and straight enough for large batges.za

The sand was redistributed on the riverbanks, blocking access to the floodplain.25 As

explained by amicus Daniel Taunton, "we used to need about 8 feet of water in the

River to filI up the swamp near my house. Now you need I0-L2 feet to get water

back to the swamps because the sand along the Rivers' banks is so high in some

places."26

20 Decl. of Albert Bryant tf 14 Dec. 22,2020; see also Decl. Taunton 1T 15; Decl. L.

Martina tT 9; Decl. Hartsfield 1T 1 1.
2r Light, supranote 14 at 4. '

22 Decl. of Kevin Martina t| 14 Dec. 10,2020.
23 Darst supra note 5 at 1.
24 Liglrt, supra note 14 at 1,6 ("Dredging in the deepest part of the channel [was]
conducted annually from 1956 to 2001.").
2s Light, supra note 14 at30; Decl. Taunton Decl. tf 9.
26 Decl. Taunton \\ 12, 13; Decl. Carmen Mclemor e n 7 Dec. 30, 2020.

7
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Rainfall fluctuation compounds problems: "Decreased spring and summer

flows from the upstream watershed during drought conditions have resulted in

further declines since lgT5that have lowered water levels throughout the entire

river." 27 Asa result, the Apalachicola region's water needs are not only competing

against upstream "agricultural irrigation, municipal water use, flow regulation, and

reservoir evaporation," but also an ever drying climate.28

27 Darct, supra note 5 at7;Light, sltpra note 14 at I'
28 Darst, tipronote 5 at7; see also StalIins, supranote 6 at244,246;Maxwell,
supranote 6 at 100-101.
,s NOAA Env't Coop. Si. Ctr., Apalachicola National Estuarine Research Reserve,

[hereinafter Apalachicola NERR] ecsc.famu.edult-apalachicola-nerr.html (last

visited Jan 14,2021); FEIS 2-215,2-216.
28 FEIS at 2-2L5.
28 Decl. T. Ward fl 5.
28 FEIS at2-215.
28 ApalachicolaNERR, supranote 28; LauraE. Petes et al., Impacts of Upstream

Drought and Water Withdrawals on the Health and Survival of Downstream

Estuirine Oyster Populations, 2 Ecorocv AND EvoLUTIoN 7 , l7I2-I724, l7I2
(2012) [hereinafter Petes].
28 Decl. Bickel \ 14; Decl. Hartsfield fl 19.
28 Visit Florida, Picking up the Pace: Florida's Tourism Performance Jumps into a

Higher Gear,ZT (2018) (explainingthatFranklin County brought 10k per resident

in iisitor expendiiures in zo t 8), https://www.visitflorid a.orglmedia/30679lflorida-

visitor-econbmic-large-impact-study.pdf (last visited Jan. 13,2021); Hotlm',

http s ://wwW. fl oridaseafo o dfestival. com/ (last visited Jan. 12, 202I).
28 See, Ltr. Mayor Begos.
28 Decl. Hartsdeld 1T 3; Decl. I-.C. Martina'tf 3; Decl. K. Martinan2; Decl. Ward

1\2-a; Decl. Bryant Jf 3.
))s" g""becl. Hartsfield flli3, 5; Decl. Ward Iflz-a;Decl. K. Martina\2; Decl. L.C.

Martina 1T 3; Ltr. Mayor Begos; Delc. Bickel 1l L2.
28 Decl. Taunton'1T3; Decl. Bickel lT 15; Decl. Mclemore tf 6; Decl. Hartsfield

8
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b. The Corps'PAA threatens an already-weakened seafood industry
with ruin.

As one of the most productive estuaries in the United States, the Apalachicola

Bay historically supported a prolific seafood industry.2e The Bay also provided thick

freshwater grasses in soft bottomed marshes used as habitat and hatcheries by many

species.30 By all accounts of the amici,it was "a little piece of heaven'"3l

Small towns of Apalachicola and Eastpoint share in the Bay's productivity

and rely heavily on the seafood industry.32 Approximately 80% of amici Franklin

County,s workforce used to be employed by the seafood industry and, until recently,

oysters accounted for nearly half of the county's income.33 These numbers are not

confined to those who harvest in the Bay, but include seafood dealers, shuckers,

truckers, and those employed by tourism.3a

n20.
is 14, see also Exh. 2, Franklin County Commercial Landing Data,Tables 6-12

B3-86.
28 See Petes, supra 

-aIl7zI.Apalachicola NBRR, supranote 28; Final Environmental Impact Statement)

Update of the Water Cintrol Manual for the Apalachtcola-Chattahoochee-Flint

R-iver Bisin in Alabama, Florida, and Georgia and a Water Supply Storage

Assessment, 2-215, 2-216 (D.". 2016) [hereinafter FEIS] '
30 FEIS z-2r5.
3r Decl. T. Ward tf 5.
:2 FEIS 2-215. r

33 ApalachicolaNERR, suprqnote2S; Petes, supra note 28 atI7I2.
3a Decl. Bickel I A;Decl. Hartsfield lT 19; Picking up the Pace: Florida's Tourism

Pedormance Jumps into a Higher Gear,z7 (2018),

9
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The seafood industry is synonymous with family in the Region.35 Every amici

working inthe industry comes from amulti-generational seafood family,36 andmany

were taught their trade by parents and grandparents.3T The Bay also provides an

important food source that sustains low-income communities:38 Recent seafood

declines suggest that may no longer be true.3e

The Bay has suffered in recent years. Saltier waters caused by low freshwater

flows have adversely impacted seafood species and destroyed marsh habitat on

which they rely.aO Increased salinity also invites more saltwater predators into the

Buy, which amicus and seafood dealer Thomas Ward has observed directly: what "a

lot of people don't understand is that when the salinity level went so

https://www.visitflori da.orglmedial306Tglflorida-visitor-economic-large-impact-
study.pdf (last visited Jan. 13,202t) (explainingthatFranklin County brought

$10,000 per resident in visitor expenditures in 2018); Hotr4E, :'

https ://www. fl oridaseafoodfestival. com/ (last vi sited Jan. 12, 202 L) .

35 See,Ltr. Mayor Begos.
36 Decl. Hansdeld tf 3; Decl. L.C. Martina lf 3; Decl. K. Martinall2; Decl. Ward

nnz-a; Decl. Bryant fl 3.
37" SeeDecl. Hartsfield 1l'1T3, 5; Decl. Ward ffi2-a; Decl. K. Martina\Z; Decl. L.C.

Martina tf 3; Ltr. Mayor Begos; Delc. Bickel 1l12.
38 Decl. Taunton fl 3; Decl. Bickel'li 15; Decl. Mclemore !f 6; Decl. Hartsfield

1T20.
in E*h. 2, Franklin County Commercial LandingData, Tables 6-L283-B6.
a0 See Petes, suprq note 28 at l7l4,I72I; Robert J. Livingston,Importance of
River Flow to the Apalachicola River-Bay System, Report to the Florida
Department of Environmental Protection'7, 1 2 (Sept. 2008) [hereinafter
"Livingston II"], http:llmayorvanjohnson.com/filesllivingston-Report.pdf.

10
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high...predators-Oyster Drills, Southern Conch-annihilated all the oyster

beds."4l

Low flow has also decreased the nutrients delivered to the Bay from up river.a2

Traditionally, the River supports seafood species in the Bay and Gulf of Mexico

when nutrient filled water from the floodplains moves downstream.43 A steady flow

regime into Apalachicola's floodplains is required to support this effect.aa As

explained by Coastal Conservation Association's Director of Advocacy, Trip

Aukeman, "the river feeds nutrients from Apalachicola all the way to Tampa Bay. If

we do not have watgr flow we lose water quality and then the resources that rely on

the water and the nutrients init."as

The Bay's oyster population crashed in2013 and needs more freshwater than

allocated in the ppA to recover, even in non-drought years.a6 Landing data paints a

ar Decl. Ward , 1T 13; see also Decl. K. Martina lTlT 8, 9; Livingston II, supra note 40

at 12,64. i

a2 Livingston I, supra note 7 at 13.
o, More!, surya iote 7 at 1 ("The Apalachicola River is a major nutrient source for

the nortir.urt"* GoM...This nitrogen input enhances primary productivity in the

near-shore waters.") fhereinafter "Morey"].
44 Id. at l-2;Mattraw, supra note 34, at C4.
a5 Decl. of Trip Aukeman tf 10 Dec. 14,2020.
a6 Commerr" Surrutary Pritzker Declares Fisheries Disaster for Florida Oyster

Fishery, http s ://www .noaa.gov lcommerce-secretary -pritzker'declares-fisheries-

disaster-floiidu-oytter-fishery (Aug. 12,2013); Decl. Ward 1T1l 11, 2I;DecL
Hartsfield tT'lT 15, 16.

11
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9,897,4652.9353,92L3,037,2L720t2
4.6r 4,912,39225,9641,065,8112013

3,376,427s.5518,515608,5382014
3,009,1595.8118,317518,20420t5
2.595,1466.9416,462374,0512016
2,156,942L4,356 8.04268,29r2017

455,0397.802,87858,3242018

bleak picture of the health of the Bay and the county's seafood industry: a7

The oyster crash was incredibly hard on Franklin County communities. In the

early 2000s, 300 boats harvesting oysters filled the Bay dailya8 and over a dozen

Eastpoint processing plants employed a dozen shuckers each.ae During that time,

oystermen "could go out in the morning and bring in enough to make $200 by lunch

time."50 In the years after the crash "you'd maybe see 4 boats out there bringing in a

few bags a day"51 and only one Eastpoint processing plant remains open.52 Amici

Lynn Martina and Thomas Ward lost their oyster processing businesses, while fourth

generation oystermen Shannon Hartsfield lost 90Yo ofhis income.53 In the wake of

the 2012 crash, some amici have adapted by opening new businesses or cobbling

47 Exh. 2, Franklin Cnty Com. Landing Data: Oysters, Table 6,83 '
a8 Decl. Hartsfield n 17; Decl. L. Martina\1; Decl. Bickel 1T 11.
ae Decl. Bickel \ 14.
50 Decl. Martina fl 7.
5r Decl. Hartsfield \ 17.
52 Decl. Hartsfield !i 19; Decl. Bickel ti 14.
53 Decl. L.C. Martinatf 11;Decl. WardlJ'lT 14, 16; Decl. Hartsfield'1f 4.

L2
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together part time jobs, but none recouped the living that oysters provided.5a Every

amiciinvolved in the trade discussed how thriving was no longer possible: survival

is the goal.55

In a last-ditch effort to save the industry, the State of Florida made the

controversial decision to close the Bay to allwild oyster harvesting for up to 5 years

in 2020.s6 While this may save the wild oyster population in the long term, amici

recognize that it will harm the most vulnerable in the Region.sT Because the

moratorium includes recreational harvesting, the closure also represents the loss of

a food source.58 Assuming the closure helps the oysters rebound, several amici still

expressed concern that, "[w]ithout more water from the Corps, the oysters will crash

againthe next time we have a dry year."se

c. The Corps' PAA threatens to collapse the Tupelo honey industry.

The land surrounding the Apalachicola River was once populated by over

144,000 acres of forests fuIl of Tupelo. Found only in South Georgia and North

5a Decl. L.C. Martina $ 1 1; Decl. Hartsfield 1T'1T 1 8, 2l;Decl Ward fl 16
5s Decl. L.c. Martina tf I2;Decl. Hartsfield \22; Decl. Ward 1T 16.
s6 Fla. Fish & Wildlife Conservation Comm'n, Oysters,

Itttps:llmyfwc.com/fishing/saltwater/commerciaVoysters/ (last visited Jan. 12,

202r).
57 Decl. K. Martina,\23;Decl. Bickel fl 15; but see Decl. ward'1T 18.
58 Decl. Hartsfield n20 see also Decl. Ward 1T 18; Decl. Mclemore'1f 6.
5e Decl. Hartsfield,lT 16; see also Decl. ward'1T 19; Decl. Mclemore tf 8.
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Florida, Ogeechee Tupelo once supported the Region's $2.3 million Tupelo honey

industry and supports a thriving tourist trade.60 Ogeechee Tupelo need total

innndation nearly year-round to thrive and flowing water to propag ate.6r

Ten years ago, the Ogeechee's two-week blooming season provided a single

apiary enough nectar for 100,000 pounds of Tupelo honey.62 For beekeepers like

amicusAlbert Bryant, two-thirds of a year's income historically came from Tupelo

season.63 The floodplains have supported this level of abundance in the Tupelo

honey industry for generations.6a

The last few decades have decimated the Ogeechee Tupelo and its honey.

Between 1976 and2004, dredging andpersistently low flows downthe Apalachicola

River dramatically decreased flow into the floodplain.ut A, a result, the floodplain

is drying out: there were 4.3 million(I7%) fewer floodplain trees in2004thanL97.6

and Ogeechee declined by at least 44yo.66 Amicus Al Bryant has witnessed these

60 Watson, supranote 9 at334-35; Maxwell, supra note 6 at 100; Holvm,

http://www.tupelohoneyfestival.com (last visited Jan. 12,202L); Decl. Bryant tf 11

6r iarst, tuprinote 5 at2 ("During floods, floodwaters are contained within
floodplains and, when waters subside, floodplain soils retain moisture,

ameli,orating the effects of both floods and droughtt...."); Decl. A. Bryant fl 13.
62 Watson, supra note 9 at334; Decl. Bryant \ L2.
63 Decl. Bryant n 12.
6a Darst supranote 5 atI,53; Stallins, supra note 6 at256.
65 Light, supra note 14 atl-2.
66 Darst, supra note 5 at 1.

L4
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declines and says that instead of new growth typical of a floodplain forest, "[n]ow

the swamp is just full of old, dry Tupelo."67 This trend has devastated the Tupelo

Honey industry, resulting in a3[Yodecrease in production between 1990 and2009

years and further reductions since then.68

The Corps' actions have brought communities in this area to their

knees, and these impacts should have been considered before the PAA was

finalized.

ilI. The Corps must consider interrelated economic, cultural, social effects'

as well as disproportionate impacts on low-income communities.

NEPA (National Environmental Policy Act of t969, $ 2 et seq-,42 U.S.C.A.

g 43ZL et seq.)requires federal agencies to take a hard look at the total impacts of

their actions, including non-environmental impacts flowing from a project's

environmental effects.6e Executive Order 12,898 heightens this obligation when, as

67 Decl. Bryant fl 14.
68 Maxwell, supranote 6 at 100, 195; see alsoDecL Bryant \l2l; Regan

McCarthy, Deireasedwaterflow in the Apalachicola River could threaten the

future of tupelo honey (October 16,2020),https:llnews.wfsu.org/wfsu-local--newsl212O-tO-tOlaecreased-water-flow-in-the-apalachicola-river-could-threaten-

the-future-of-tupelo-honey (last visited Jan. I5,202I). l

6s 40 c.F.R. $ tsoz.16 (2020); American Rivers v. FERC,895 F.3d 32,49 (D.C.

Cir.20la; 6Nffa "compel[s] federal agencies to take a hard and honest look at the

environmental consequences of their decisions. . .."); National Ass'n of Government

Emp.v. Rumsfeld,4lS f'. S.tpp . 1302,1306 (E.D. Pa.1976) ("[W]hen a federal

action does have a significant environmental impact, social and economic impacts

15
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here, low-income communities may be disproportionately impacted by an agency's

action.zo The Corps' failure to consider the disproportionate impacts of its project

on low-income communities and the full scope of impacts required by NEPA is a

clear procedural e11or that renders the agency's action arbirrary and capricious.Tl

Agencies must consider certain non-environmental impacts:72 "When

an [EIS] is prepared and economic or social and natural or physical environmental

effects are interrelated, then the [EIS] will discuss all of these fficts on the human

environment.,,T3In this context, "effects" includes foreseeable and interrelated

cultural, economic, and social impactsTa and "human environmenf'refers not only

to the physical world, but also Americans' relationship with it'75

must also be considered...."); Lands Council v. Powell,395 F.3d 1019, 1028 (9th

Cir. 2005) (EIS must "catalogue of past, present, and future projects" "")'
z0 Exec. 6rder No. 12,89 B, Federal Actions to Address Environmental Justice in

Minority Populations and Low-Income Populations,5g Fed. Reg.7629 (Feb' 11,

lgg4),S f-iOf [herein after EO 12,898]; CEQ, Envtronmental Justice: Guidance

(Jnder the National Environmental Policy Act 9,14 (1997) [hereinafter EJ

Guidancel https://ceq.doe.gov/docs/ceq-regulations-and-guidancehegslejl
justice.pdf (last visited Jan. 21,2021).
?t Th. Administrative Procedure Act, 5 U.S.C.A. $ 706(2)(,4) [hereinafter APA];

Motor Vehicle lt[frs. Ass'n of U.5., Inc. v. State Farm Mut. Auto. lns.,463 U'S' 29,

43 (19g3) (agency action is lrbitrary and capricious if it "entirely failed to consider

an important aspect of the problem").
72 40 c.F.R. $ 1502.16 (2020).
73 40 C.F.R. $ 1508.14(2019) (emphasis added).
t4 40 c.F.R. $ 1s08.t(eXt) (2020).
7s Id.; see also 40 C.F.R. $ 1508.1(m) (2020)'

T6

Case 1:18-mi-00043-TWT   Document 171-1   Filed 01/15/21   Page 24 of 36



Courts have interpreted the scope of non-environmental impacts broadly,

requiring agencies to consider how their projects may impact a commumty's

,,quality of life."76 For example, cultural effects include impacts on culturally

significant wildlifeTT and harm to the "character of the community;"78 economic

impacts include job lossTe,and the "probable degenerative effects" of an agency's

action on communities;8O and social harm includes analysis of how lost revenue

may detract from a place's vibrancy.8l

As a threshold matter, non-environmental impacts must be foreseeable and

related to a physical environmental impact to be considered.82 The foreseeability

requirement includes consideration of direct and indirect effects, which includes

7 6 Hanly v. Mitchell , 460 F .2d 640 , 647 (2d cit . 197 2) .

77 See,Z.g., Protect Our Cmty. Found. v. LaCounte,939 F.3d 1029, 1040-41 (9th

Cir. Z0l9) (agency recognized the presence of culturally significant wildlife and

assessed the threat its actions posed to it).
78 Pyramid Co. of Watertownv. Planning Bd. of Town of Watertown,24 A.D.3d

I3L'2,1315 (N.Y. App.Div. 2005) (EIS inadequate for failing to "include

supportin g datato respond to concerns raised during the public comment phase

*ith r"rpect to cultur;I, historic or archeological resources," including how project

would impact "character of the community.").
7e 40 c.F.R. $ 1508.t(g)(t) (2020) (defining effects)
80 Barrie v. Kitsap Cnty, 613 P.2d at LI48, ll57 (Wash. 1980) (agency must

consider "realpossibility" of lost jobs and "resultant decline" in city centet); City

of Rochester v. U.S. Postal \erv.,54IF.2d967,973 (2dCit. 1976) (same)'
8r Barrie, 613 P.2d al lI57 .

82 40 C.F.R. $$ 1502.16 (2019); see id. 1508.14 (2019); see Maiden Creek

Associates, L.P. v. United States Department of Transportation,I23 F.Supp. 3d

638, 654, (E.D. Pa. 2015).

I7
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those ,,sufficiently likely to occur that aperson of ordinary prudence would take it

into account in reaching a decision."83 Discussing "interrelatedness," courts have

concluded that "[w]hether an impact on the 'human environment' must be

addressed depends on the closeness of the relationship between the change in the

environment and the 'effect' at issue."84 Agencies cannot avoid analysis of these

impacts by improperly narrowing the scope of an EIS,85 failing to substantively

respond to comments,86 claiming lack of authority8T or providing "mere cursory

83 See, e.g., Sierra Ctub v. Marsh,976F.2d763,767 (1st Cir. 1992); see also Izaak

Walton League of America v. Marsh, 655 F .2d346,377 (D.C. Cir' 1981)

(,,Detailed analysis is only required where impacts are likely.") (citation

omitted), cert. denied, 454 U.S. 1092 (1981).
so Hamiondv. Norton,370 F. supp. 2d226,243 (D.D.C. 2005), quoting Metro.

Edison Co. v. People Against Nuclear Energy,460 U.S. 766,771-:72 (1983)

(internal quotations omitted); see also Rumsfuld,418 F. Supp. at1306'
it Suu, e.[., Earth Island Institute v. U.S. Forest Serv.,351 F.3d l29I (9thCir.

Z113)(impact on neighboring forest must be considered); see also State Farm, 463

U.S. at43 (agencies cannot ignore large aspects problems created by project).
86 40 c.F.R. 5 1502.9(c) (2020) (agency shall discuss "responsible opposing view

that was not adequateiy discussed in the draft statement and shall indicate the

agency's response to the issues raised."); State of Cal. v. Block, 690 F .2d 7 53 ' 
773

analysis in response [to comments]").
v Si"rra Club-v. Mainella,459 F.Supp.2d76 (D.D.C.2006) (agencies must

consider impacts when "there is a reasonably close causal relationship between

such impacts" and the agency actions, even when actions occur outside the

project's area); Humani Soc. of U.S. v. Johanns,520 F. Supp. 2d8,26 Q.D.C.
zool) (same)j see also cEQ, Forty Most Asked Questions concerning cEQ's

National Environmental Policy Act Regulations,46Fed. Reg. 18026,18027 (Mar'

23,lg1l) [hereinafter CEQ, Questions] (Alternative that is outside agency's legal

18
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examination."88 As discus sed infra in Section III, the Corps' FEIS is inadequate for

all of these reasons.

Pursuant to EO 12,898, agencies must also identify and address the impact

of its actions on "minority populations and low-income populations."8e To comply

with this Order, agencies use demographic data to identiff low-income or

"minority" populations and analyze whether proposed actions may

disproportionately impact them.eo In this context, impacts includes "interrelated

cultural, social, occupational, historical, or economic factors thatmay ampliff" the

environmenJal effect of an agency's action.el The presence of these impacts

"should heighten agency attention to alternatives (including alternative sites),

mitigation strategies, monitoring needs , andpreferences expressed by the affected

community or populat ion."e2

EO L2,898 does not confer an independent basis for judicial review, but

courts have held it reviewable under the Administrative Procedure Act when an

jurisdiction must still be analyzedin the EIS if it is reasonable.); Natural Res. Def'

Council, Inc. v. Morton, 458 F .2d 827 , 853 (D.C. C\t. 1972) (same).
88 See, e.g., Pyramid,24 A.D.3d at 1315.
8e SeeEO 12,898.
eo EJ Guidance, supra note 70 at9,14.
er Id. atg.
e2 Id. at l0; see also Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers,

440F. Srpp. 3d 1, 9 (D.D.C.2020)lstanding Rock 20201(finding agency's EJ

analysis too narrow).

T9
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agency's NEPA analysis includes environmental justice.e3 These courts recognize

why such review is essential: negative impacts of government action often occur in

the "poor area of town, not through the area where the politically powerful people

live."e4 Further, for a variety of reasons, low-income and "minority" populations

are often more susceptible to the types of environmental and socioeconomic

impacts agencies must consider and are least able to absorb them unscathed.es

Therefore, agencies must take care to not only identiff the risk of disproportionate

impacts on these communities but also address them throughout the FEIS

process 96

il. The Corps faited to consider the PAA's impacts on downstream, low income

communities.

e3 EO I2,Bg8 at g 6-609; APA, 5 U.S.C. $ 706(2) (courts must "hold unlawful and

set aside agency action, findings, and conclusions found to be - (A) atbittary,

capricious, an abuse of discretion, or otherwise not in accordance with law.. ..");

,"L, 
".g., 

Mid States Coal. for Progress v. Surface i"rontp. 8d.,345 F.3d 520,541
' (2003) (reviewing adequacy of environmental justice analysis within the context

NEPA); Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers,255 F. Supp.

3d 101, 140 (frnding the failure of the Army Corps of Engineers to take a hard look

atthe environmental justice implications of the project arbrtrary and capricious)

lstanding Rock 20Ln.
5o Fri"rdt of Buckinghqm v. State Air Pollution Control 8d.,947 F.3d 68,87 (4th
Cir.2020) (internal citation omitted) (reviewing similar provisions in Virginia state

law); see also Mid States Coal., 345 F 3d at 54I.
es See, e.g., Buckingham, g4T F .3d at 88 (recognizing that "minority" populations

are atgreater risk of asthma and lung cancer). :

e6 Id. at92 ("environmental justice is not merely a box to be checked.").

20
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The Corps failed to take ahardlook at the disproportionate impacts of its

PAA on low-income communities. The Corps also treated non-environmental

impacts of its project with conclusory afterthoughts, silence, or by disclaiming

responsibitity for them entirely. As a result, the Corps' FEIS is inadequate under

NEPA.

The Corps' consideration of impacts on low-income communities is surface

level at best: "For Florida, the percentage of low-income persons is higher in the

basin (20.9 percent) than in the state as a whole (15.6 percent) and the state rate is

higher than the nationwide pover$r rate of 12.8 percent." eT While the FEIS

recognizes that higher rates of poverty are more common in rural communities, it

does not compare rural Apalachicola communities to more affluent counties in

Georgia. The Corps does not assess interrelated economic, cultural, or social

impacts thatmay ampliff the environmental effect of an agency's action and gives

no heightened consideration to alternatives or mitigation thatmay lessen these

impacts.e8 Such cursory treatment of low-income communities does not satisff EO

l2,ggg.ee

e7 FEIS at2-253.
e8 EJ Guidancg supra note 70 at9-L0.
ee Id.; see also Standing Rock 2017,255 F.Supp.3d at 136-138 (citing E.O. 12,898

and finding the scope of the Corps' assessment too narrow);

2T
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The Corps concludes that the PAA would not have an adverse effect on low-

income populations along the Apalachicola River and Bay unless it "changefd]

conditions in the river and bay to the extent that populations of commercially

harvested species would be adversely affect.6.rrl00 However, the FEIS does not

determine whether its PAA will adversely affect seafood species because "metrics

to quantiff potential impacts to eastern oysters, white shrimp, and other species

have not been developed to date."l0l This abbreviated consideration also fails to

satisff EO 12,898.102

The Corps also failed to adequately respond to comments about impacts on

low-income communities in the Bay.103 For example, one expressed concern that

area residents may go hungry as a result of the Corps' continuing refusal to

increase flow to Florida: "This increasingly low-income, often multi-generational

population of resource users also relies on subsistence to supplement their diets.

The oystennen are facing suicide, homelessness, drug addiction, and other social

roo FEIS at6-376.
tot pBlg at 6-325; see also id. at 6-313 (illustrating, however, a long-term decrease

in spawning habitat in Table 6.4-I).
roz guu genirally EJ Guidance, supranote 70; Standing Rock 2017,255 F.Supp.3d

at I36-L38 (citing E.O. 12,898 and finding the scope of the Corps' assessment too

narrow).
t03 see, e.g., FEIS, App',x C Vol. 4Part2b C-226,258-259,400,729; id. at App'x
C Vol. 4 Part 2f C-957 .

22
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ills related to resource disaster in the Apalachicola Bay." lOa 1tt response, the Corps

directed the commenter to the "environmental justice discussion" summarized

above,lOs but that discussion contains nothing more than unsupported and

conclusory statements assuming lack of impact.l06

The non-environmental impacts described herein represent foreseeable

consequences of the Corps' PAA that are interrelated to the environmental harm it

will cause.l07 These harms predate the FEIS and are caused by the Corps'

persistent refusal to send more water from upstream sources.l08 Given that the PAA

will send even less water to the region,lOe worsening non-environmental impacts

to+ pg15 at App'x C Vol. 4Partzb C-259.
ros 16.
106 49 C.F.R. g 1502.9(c) (2020) (FEIS must address comments) 40 C.F.R. $

1502.3.4 (202D (manner of response); Centerfor Biological Diversity v. U.S.

Forest Serv.,34g F.3d 1157,1168 (9th Cir. 2003) (Agencies must "disclose and

discuss the responsible opposing views in the final impact statement.") Block,690

F.2d at773 ("There must be good faith, reasoned analysis in response [to
comment sl"); Nat'l Wildtife, 440 F. Supp. at 1253 (finding mere admission of
impacts insufficient)
107- See, e. g. , Sierra Club, 97 6 F .2d at 7 67 (defining foreseeability to include effects

"sufficiently likely to occur"); Hammond,37} F. Supp. 2d226 (examining

"closeness of the relationship between the change in the environment and the

'effect' at issue.")
108 Kentuclcy Riverkeeper, Inc. v. Rowlette, 7I4 F .3d 402 (6th Cit. 2013) (past

actions must be considered).
t}e 5uu Conservation Plaintifls SJM at 46.

23
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are "sufficiently likely" such that the Corps should have taken them into

account.llo

The Corps' FEIS illustrates this point. For example, the agency recognizes

the oyster decline,lll but does not take the rational next step to ask what non-

environmental harms may flow from it or assess how "aggregate effects of past

actions" may have caused it.ll2 The agency also acknowledges that low flow has

caused tree loss suffered throughout the floodplain but does not question whether

the losses will have economic consequences.ll3 The FEIS also fails to adequately

consider the impacts its past water management practices have had on the current

state of the River System and Apalachicola communities.rra NEPA regulations

require the Corps to ask these questions.ll5

The Corps attempts to avoid the foreseeability requirement by disclaiming

responsibility for the harm it has caused. In response to public comment, the Corps

rr0 See, e.g., Sierra Club,976F.2d at767 .

ttt pBlg at2-244 ("The National Agricultural Statistical Service reported sales

revenue of oysters in Franklin County of $3 02,000 in its 2012 survey. This is down

from over $600,000 in its 2007 survey").
tt, CEQ, Guidance on the Consideration of Past Actions in Cumulative Impacts

Analysis ,I-2 (2005), available at http: llenergy.govlnepaldownloads/guidance-
consi deration-p ast- actions-cumulative- effects- analysis.
rr3 Rumsfeld,4I8 F. Supp. at L305.
rra League of Witderness Defenders-Blue Mountains Biodiversity Proiect v. U.S.

Forest Serv.,549 F.3d L2IL,I2l8 (9th Cir. 2008) must consider past projects).
tts 49 C.F.R. $ $1500.2(d) (2019), 1508.7 (2019); American Rivers,895 F.3d at 49.
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states that"Apalachicola Bay is not a part of the ACF system and [] the authoized

purposes of the ACF system do not include a specific directive to provide

freshwater inflows to Apalachicola Bay to sustain the resources of the bay."l16 The

Corps cannot avoid consideration of foreseeable impacts on the Bay by narrowly

defining the geographic scope of its responsibility.rrT

These omissions violate NEPA's requirement that agencies identiff the total

impacts of their actions and deprived the public of a forthright account of potential

harms.l18

CONCLUSION

The Corps' failure to adequately identif'and analyze the social, cultural and

economic harms suffered by the amici was arbitrary and capricious and renders its

FEIS inadequate. For the foregoing reasons, amici respectfully submit this brief in

support of the Plaintiffs.

tt6 pB15 at App'x C Vol. 4Part2e C-830
rr7 Earth Island,351 F.3d I29l (impact on neighboring forest must be considered);

Mainella,459 F.Supp.2d76 (agencies must consider impacts with close

relationship to its actions); see also State Farm,463 U.S. at 43 (agencies cannot
ignore large aspects problems created by project).
rr8 State Farm,463 U.S. at 43 (agency action is arbltrary and capricious if it
"entirely failed to consider an important aspect of the problem"); Standing Rock
20 I 7, 255 F. Srpp. 3d at Il3; Standtng Rock 2020, 440 F. Snpp. 3d at 8; American'
Rivers,895 F.3d at 49.
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