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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

 
WASHINGTON ENVIRONMENTAL 
COUNCIL and SIERRA CLUB 
WASHINGTON STATE CHAPTER, 
 
    Plaintiffs, 
 
 v. 
 
E.G. “TED” STURDEVANT, DIRECTOR, 
WASHINGTON STATE DEPARTMENT OF 
ECOLOGY, in his official capacity, MARK 
ASMUNDSON, DIRECTOR, NORTHWEST 
CLEAN AIR AGENCY, in his official 
capacity, and CRAIG T. KENWORTHY, 
DIRECTOR, PUGET SOUND CLEAN AIR 
AGENCY, in his official capacity, 
 
    Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
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INTRODUCTION 
 

1. This lawsuit is brought under the federal Clean Air Act to protect the residents 

and the natural environment of Washington State from the harmful effects of greenhouse gas 

emissions.  It seeks to compel state and regional agencies that are responsible for protecting air 

quality and climate in Washington to comply with federally-enforceable mandates that they 

control greenhouse gas emissions from oil refineries.   

2. There are five oil refineries permitted to operate in Washington State—BP Cherry 

Point in Blaine, ConocoPhillips in Ferndale, Shell Oil in Anacortes, Tesoro in Anacortes, and 

U.S. Oil in Tacoma (collectively “Oil Refineries”).  As the Oil Refineries convert raw oil into 

usable petroleum products, they emit an estimated five to eight percent of total statewide 

greenhouse gas emissions.  Numerous technologies and methods are available to improve the 

energy efficiency of the Oil Refineries and, thus, to reduce greenhouse gas emissions from these 

facilities which in turn would help to protect global and local air quality and the global and local 

climate.  

3. The Defendants named in this lawsuit are the directors of the Washington State 

Department of Ecology, Northwest Clean Air Agency, and Puget Sound Clean Air Agency, in 

their official capacity.  Defendants have failed to implement and enforce requirements of the 

Clean Air Act in their failure to control greenhouse gas emissions from the Oil Refineries in 

violation of the mandatory provisions of Washington’s federally-approved State Implementation 

Plan (“SIP”).  Under the Clean Air Act (“CAA”), Washington was required to propose a SIP for 

the control of air pollution and submit the SIP for approval by the United States Environmental 

Protection Agency (“EPA”).  Once a SIP is approved by EPA, its provisions become federally 

enforceable and the state and regulated entities are required to abide by its provisions. 
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4. Specifically, Defendants have failed to comply with the portions of the SIP that 

require them to identify and implement “reasonably available control technology” (“RACT”) for 

emissions of greenhouse gases from the Oil Refineries and have failed to comply with the 

portions of the SIP that require Defendants to ensure that greenhouse gas emissions from the Oil 

Refineries do not endanger the health, safety and welfare of Washingtonians or damage business 

or property in the state.  

5. Plaintiffs Washington Environmental Council and Sierra Club Washington State 

Chapter (collectively “Conservation Groups”) are member-based non-profit organizations 

committed to protecting the natural environment and climate of Washington State.  The 

Conservation Groups seek a court order compelling Defendants to comply with the SIP by 

requiring Oil Refineries to implement RACT for greenhouse gases, and to take other steps 

necessary to ensure that greenhouse gas emissions from the Oil Refineries do not endanger the 

health, safety and welfare of Washingtonians or damage property or business in the state. 

PARTIES 

6. Plaintiff Washington Environmental Council (“WEC”) is a non-profit corporation 

registered in the state of Washington.  WEC is a statewide, nonpartisan organization devoted to 

environmental protection in the state of Washington.  WEC has over 3,500 individual members 

and over 50 affiliated organizations.  WEC members and members of WEC affiliate 

organizations engage in hiking, fishing, nature study, and other recreational activities, as well as 

agriculture, aquaculture, and the domestic use of water, all of which are dependent on the sound 

management and protection of the environment and natural resources of the state.  WEC’s 

mission is to protect, restore, and sustain Washington’s environment.  Since its founding in 1967, 

WEC actively participates in all aspects of environmental and natural resources policy and 
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management, including climate issues and clean energy, serving on numerous state task forces, 

advocating for its members’ and the public’s interests before administrative agencies, 

commissions, the legislature, and the courts.  WEC’s principal place of business is in Seattle.  

7. Plaintiff Sierra Club Washington State Chapter is a state chapter of the Sierra 

Club, a California non-profit corporation founded in 1892.  The Sierra Club is the oldest 

conservation organization in the United States.  The Washington State Chapter is headquartered 

in Seattle and has approximately 20,000 members in Washington State.  The Washington State 

Chapter works at the state level on issues related to transportation planning, energy, climate 

change, public and private lands, water resources, outdoor activities, and environmental justice.  

Sierra Club’s mission is to explore, enjoy, and protect the wild places of the earth, to practice and 

promote the responsible use of the Earth’s ecosystems and resources, to educate and enlist 

humanity to protect and restore the quality of the natural and human environment and to use all 

lawful means to carry out these objectives. 

8. Defendant E.G. (Ted) Sturdevant is Director of the Washington State Department 

of Ecology (“Ecology”), a state agency created pursuant to RCW 43.21A.040.  Mr. Sturdevant is 

responsible, in his official capacity, for the implementation of Clean Air Act requirements in the 

State of Washington through Ecology.  Ecology regulates air quality state-wide.  Ecology is 

responsible for, among other things, protecting the air quality and climate of Washington State 

and implementing and enforcing provisions of the Washington SIP, including those related to the 

control of air contaminant emissions from the Oil Refineries. 

9. Defendant Mark Asmundson is the Director of the Northwest Clean Air Agency 

(“NWCAA”), a regional air pollution agency created pursuant to RCW 70.94.053, 055, and 057.  

Mr. Asmundson is responsible, in his official capacity, for the implementation of Clean Air Act 
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requirements in the Northwest regions of the State of Washington through NWCAA.  NWCAA 

regulates air quality in Whatcom, Skagit, and Island Counties with its office in Mt. Vernon, 

Washington.  NWCAA shares responsibility and regulatory authority with Ecology under the 

SIP to regulate air contaminant emissions from the BP Cherry Point refinery in Blaine, 

ConocoPhillips refinery in Ferndale, Shell Oil refinery in Anacortes, and the Tesoro refinery in 

Anacortes.  

10. Defendant Craig T. Kenworthy is the Director of the Puget Sound Clean Air 

Agency (“PSCAA”), a regional air pollution authority created pursuant to RCW 70.94.053, 055, 

and 057.  Mr. Kenworthy is responsible, in his official capacity, for the implementation of Clean 

Air Act requirements in the Puget Sound region of the State of Washington through PSCAA.  

PSCAA regulates air quality in Snohomish, King, Pierce, and Kitsap Counties with its office in 

Seattle, Washington.  PSCAA shares responsibility and regulatory authority with Ecology under 

the SIP to regulate air contaminant emissions from the U.S. Oil refinery in Tacoma. (The 

individually named defendants and the agencies under their respective control are hereinafter 

collectively referred to as “Defendants.”) 

JURISDICTION AND VENUE 

11. This Court has jurisdiction over this case pursuant to the citizen’s suit provision 

of the Clean Air Act, 42 U.S.C. § 7604(a)(1).  

12. In accordance with the requirements of 42 U.S.C. § 7604(b)(1), the Conservation 

Groups provided written notice of the violations alleged herein to the Ted Sturdevant, Director, 

Department of Ecology; Mark Asmundson, Director, the Northwest Clean Air Agency; Craig 

Kenworthy, Director, the Puget Sound Clean Air Agency; the Washington State Governor; the 

Washington State Attorney General; the EPA Administrator; and the EPA Region 10 
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Administrator more than 60-days prior to commencing this action.  A copy of the written notice 

to the Defendants is attached as Exhibit A.  The same letter was sent to the additional recipients 

listed in this paragraph. 

13. EPA has not taken action against any of the Defendants to address or prevent the 

violations set forth in the written notice described above and the violations are continuing. 

14. Venue is proper in this judicial district pursuant to 42 U.S.C. § 7604(c)(1) and 28 

U.S.C. § 1391(b) because all the Oil Refineries are located in this judicial district, all Defendants 

reside in Washington state, and one or more Defendants resides in this judicial district.  

STATEMENT OF THE CASE 

15. Continued emissions of “greenhouse gases,” including but not limited to carbon 

dioxide, methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride, 

have adversely affected and continue to adversely affect the climate of Washington State.  

Climate-related impacts in Washington State caused by emissions of greenhouse gases include 

rising sea levels, coastal flooding, acidification of marine waters, declines in shellfish 

production, impacts to snow pack and water supplies, agricultural impacts on the east side of the 

Cascades, and changes in forest fires. 

16. The Oil Refineries combust fossil fuels in the process of converting crude oil into 

products such as gasoline, jet fuel, and asphalt.  As a result of this combustion and the refining 

process, the Oil Refineries emit greenhouse gases from their process heaters, boilers, fluid 

catalytic cracking units, hydrogen production units, sulfur recovery plants, and other facilities 

and units at the refineries.  The Oil Refineries also emit greenhouse gases from process 

equipment leaks, crude oil storage tanks, asphalt blowing, delayed coking units, and other 
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sources.  In addition, refineries emit greenhouse gases as a result of system blow down and the 

flaring of waste gas. 

17. The Oil Refineries are responsible for a significant portion of the total greenhouse 

gas emissions in Washington State.  For example, the BP Cherry Point refinery directly emitted 

approximately 1.84 million metric tons of carbon dioxide in 2004, (the last year for which data is 

available for that facility), which was around two percent of total statewide greenhouse gas 

emissions that year.  The Tesoro facility emitted 1.37 million tons of carbon dioxide in 2008 (the 

last year for which data is available for that facility).  The Oil Refineries also emit methane and 

nitrous oxide, which are more potent greenhouse gases than carbon dioxide, as well as several 

other air contaminants that pose risks to human health and the environment such as hydrogen 

sulfide, sulfur dioxide, nitrogen oxides, particulate matter, and volatile organic compounds. 

18. RCW 70.94.154 and WAC 173-400-040 require that all existing sources of air 

contaminants in the state, including the Oil Refineries, employ Reasonably Available Control 

Technology (“RACT”) to control emissions of any air contaminant.  These provisions also 

require Ecology to develop an initial list and schedule for RACT for existing sources, and require 

Defendants to review and revise the RACT determinations and requirements at least once every 

five years, with any necessary revisions based upon consideration of a number of factors. 

19. WAC 173-400-040(5) prohibits Defendants from “allow[ing] the emission of any 

air contaminant from any source if it is detrimental to the health, safety, or welfare of any person, 

or causes damage to property or business.” 

20. “Air contaminants” are defined in RCW 70.94.030(2) as dust, fumes, mist, 

smoke, other particulate matter, vapor, gas, odorous substance, or any combination thereof. 
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21. RCW 70.94.030, 70.94.154 and WAC 173-400-040, including subpart (5), are 

included in Washington’s State Implementation Plan (“SIP”).  EPA approved Washington’s SIP 

(with these provisions) in 1995. 

22. Under the federal Clean Air Act, states are required to submit SIPs to the EPA.  

Upon EPA’s approval of the SIP, the provisions of the SIP become federally-enforceable by 

EPA or by citizens under the Clean Air Act’s citizen suit provisions and have the force and effect 

of federal law.   

23. Greenhouse gases are “air contaminants” as defined in the Washington SIP, RCW 

90.74.030.  Washington State Governor Chris Gregoire confirmed that greenhouse gases 

constitute “air contaminants” in a 2009 Executive Order, in which Governor Gregoire declared 

that “greenhouse gases are air contaminants within the meaning of the state’s Clean Air Act and 

pose a serious threat to the health and welfare of Washington’s citizens and the quality of the 

environment . . . .” 

24. Each of the Oil Refineries constitutes a “source” of “air contaminants” subject to 

Washington’s SIP, RCW 70.94.154 and WAC 173-400-040.   

25. Defendants have never made a determination of what constitutes RACT for 

greenhouse gas emissions from the Oil Refineries, nor have Defendants imposed RACT on the 

Oil Refineries for greenhouse gas emissions through operating permits or otherwise.   

26. Defendants have never imposed any binding requirements on the Oil Refineries to 

reduce or control their greenhouse gas emissions, and thus have allowed and continue to allow 

emissions of greenhouse gases from the Oil Refineries to potentially endanger health and welfare 

Washingtonians and to damage property and business in the state. 
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27. Defendants have violated and are in continuing violation of the Washington SIP 

provisions codified at RCW 70.94.154, WAC 173-400-040, and WAC 173-400-040(5) by failing 

to define and implement RACT for the Oil Refineries and by failing to take steps to ensure that 

greenhouse gas emissions from the Oil Refineries do not endanger the health and welfare of 

Washingtonians or damage property or business in the state.     

28. Defendants’ failure to implement the provisions of the Washington SIP provisions 

codified at RCW 70.94.154, WAC 173-400-040 and WAC 173-400-040(5) with respect to 

greenhouse gas emissions from the Oil Refineries will result in higher levels of greenhouse gas 

concentrations in the atmosphere and will cause and exacerbate climate change impacts.   

29. The climate-related impacts described herein have caused and will continue to 

cause injury-in-fact to the Conservation Groups and their members’ health and real and personal 

property; the forests, trails, and other lands that they use for recreation, travel, and aesthetic 

enjoyment; and the State’s natural resources that the Conservation Groups and their members 

have long worked to protect.  The injuries described in this paragraph are concrete, 

particularized, imminent, and fairly traceable to Defendants’ failure to implement the 

Washington SIP provisions codified at RCW 70.94.154, WAC 173-400-040, and WAC 173-400-

040(5) with respect to greenhouse gas emissions from the Oil Refineries.  The injuries to the 

Conservation Groups and their members alleged herein fall squarely within the zone of interests 

the federal Clean Air Act was designed to protect, and these injuries would be redressed if the 

Court issued an order requiring Defendants to control greenhouse gas emissions from the Oil 

Refineries. 
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CAUSES OF ACTION  
 

COUNT I 
Failure To Comply  

With SIP Requirement To Determine And Implement RACT For Greenhouse Gas 
Emissions (RCW 70.94.154 and WAC 173-400-040) 

 
30. The Conservation Groups restate and reallege all preceding paragraphs. 

31. Under RCW 70.94.154 and WAC 173-400-040 (the “RACT Provisions”), 

Defendants Sturdevant, Asmundson, and Kenworthy are required to issue a regulatory order or 

rule determining emission control strategies that are “reasonably available control technology” 

(“RACT”) for emissions of air contaminants from the Oil Refineries including greenhouse gas 

emissions, and to review and revise that determination at least once every five years. 

32. EPA approved the RACT Provisions as part of Washington’s SIP on June 2, 

1995.  Accordingly, the RACT Provisions constitute an “emission standard or limitation,” 

enforceable pursuant to the citizen suits provision of the federal Clean Air Act, 42 U.S.C. § 

7604(a)(1). 

33. Defendants Sturdevant, Asmundson, and Kenworthy have failed to comply with 

requirements of the RACT Provisions of the Washington SIP because they have never issued a 

regulatory rule or order determining the greenhouse gas emissions control strategies for the Oil 

Refineries that constitute RACT, review and revised RACT determinations for greenhouse gas 

emissions every five years, or otherwise required the Oil Refineries to use RACT to limit their 

greenhouse gas emissions.   

34. Based upon the foregoing, the Conservation Organizations are entitled to 

declaratory and injunctive relief finding that Defendants Sturdevant, Asmundson, and 

Kenworthy have violated the RACT Provisions of Washington’s SIP and requiring Defendants to 
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immediately comply by determining and implementing RACT controls for the emission of 

greenhouse gases at the Oil Refineries.  

COUNT II 
Failure To Comply With SIP Requirement To Protect Health, Safety And Welfare Of 

Washingtonians And Property And Business (WAC 173-400-040(5)) 
 

35. The Conservation Groups restate and reallege all preceding paragraphs. 

36. Under WAC 173-400-040(5) (the “Narrative Standard”), Defendants Sturdevant, 

Asmundson, and Kenworthy are prohibited from “allow[ing] the emission of any air 

contaminant,” including greenhouse gases, from the Oil Refineries if such emission “is 

detrimental to the health, safety, or welfare of any person, or causes damage to property or 

business.”   

37. EPA approved the Narrative Standard as part of Washington’s SIP on June 2, 

1995.  Accordingly, the Narrative Standard constitutes an “emission standard or limitation,” 

enforceable pursuant to the citizen suits provision of the federal Clean Air Act, 42 U.S.C. § 

7604(a)(1). 

38. Defendants Sturdevant, Asmundson, and Kenworthy have failed to comply with 

requirements of the Narrative Standard portion of the Washington SIP because they have not 

taken necessary actions to ensure that greenhouse gas emissions from the Oil Refineries will not 

be detrimental to the health, safety, or welfare of Washingtonians and will not cause damage to 

property or business in Washington.   

39. Based upon the foregoing, the Conservation Organizations are entitled to 

declaratory and injunctive relief finding that Defendants Sturdevant, Asmundson, and 

Kenworthy have violated the Narrative Standard portion of Washington’s SIP and requiring 

Defendants to immediately comply by requiring controls for the emission of greenhouse gases at 
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the Oil Refineries necessary to protect the health, safety, or welfare of Washingtonians and 

property or business in Washington. 

PRAYER FOR RELIEF 

 WHEREFORE, Plaintiffs respectfully request an order from this Court:  

a. Declaring that Defendants Sturdevant, Asmundson, and Kenworthy’s failure to 

define and implement RACT for the Oil Refineries violates Washington SIP provisions codified 

at RCW 70.94.154 and WAC 173-400-040; 

b. Declaring that Defendants Sturdevant, Asmundson, and Kenworthy’s failure to 

ensure that greenhouse gas emissions from the Oil Refineries do not endanger the health and 

welfare of Washingtonians or damage property or business violated Washington SIP provisions 

codified at WAC 173-400-040(5); 

c. Ordering Defendants Sturdevant, Asmundson, and Kenworthy to determine and 

implement, within 60 days, all emission control strategies that constitute RACT for greenhouse 

gas emissions from the Oil Refineries pursuant to RCW 70.94.154 and WAC 173-400-040; 

d. Ordering Defendants Sturdevant, Asmundson, and Kenworthy to determine, 

within 60 days, whether additional controls beyond RACT are required to ensure that emissions 

of greenhouse gases from the Oil Refineries are not detrimental to the health, safety, or welfare 

of any person or cause damage to property or business pursuant to WAC 173-400-040(5) and to 

immediately implement any such additional controls; 

e. Retaining jurisdiction over this action until Defendants Sturdevant, Asmundson, 

and Kenworthy have made the determinations requested herein and taken any other appropriate 

action required by the Court;  
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f. Granting Plaintiffs an award of reasonable costs and attorney fees pursuant to 42 

U.S.C. § 7604(d); and 

g. Granting any other relief the Court deems just and reasonable. 

Respectfully submitted this 10th day of March, 2011. 

 
 /s/ Janette K. Brimmer   
JANETTE K. BRIMMER (WSB #41271) 
Earthjustice 
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(206) 343-1526 [FAX] 
jbrimmer@earthjustice.org 
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