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I. INTRODUCTION 

 Pursuant to Haw. Rev. Stat. § 174C-71(2) (2011) and Haw. Admin. R. § 13-169-40 

(1988), Pö‘ai Wai Ola/West Kaua‘i Watershed Alliance (“Pö‘ai Wai Ola”), through their counsel 

Earthjustice, petition the Commission on Water Resource Management (“Commission”) to 

amend the interim instream flow standards (“IIFSs”) for Waimea River and its headwaters and 

tributaries, including, but not limited to Waiakoali Stream, Kawaiköï Stream, Kauaikinanä 

Stream, Po‘omau Stream, Köke‘e Stream, Waiahulu Stream, and Koai‘e Stream (collectively, the 

“Waimea River system”).  As explained below, the current IIFSs under Haw. Admin. R. § 13-

169-45 (effective June 15, 1988) merely rubber-stamped the historical diversions of the former 

Kekaha Sugar Company plantation (“Kekaha Sugar”) via the Kekaha and Köke‘e Ditches.  Thus, 

the IIFSs neither reflect the current reduced offstream demands, nor protect the range of public 

trust instream uses that depend on Waimea River system flows.  The constitutional public trust 

and the State Water Code mandate the interim restoration of flow to the Waimea River system in 

increased IIFSs.  

Pö‘ai Wai Ola also submits a complaint and petitions for a declaratory order pursuant to 

Haw. Rev. Stat. § 174C-13 (2011) and Haw. Admin. R. §§ 13-167-81, -82 (1988), against the 

waste of water diverted from the Waimea River system by the state Agribusiness Development 

Corporation (“ADC”) and its tenant Kekaha Agriculture Association (“KAA”) (collectively, 

“ADC/KAA”).  As explained below, despite the closure of the Kekaha Sugar plantation, 

ADC/KAA are continuing the large-scale diversions of the Kekaha and Köke‘e Ditches and are 

committing unlawful waste, including outright dumping of diverted river water.  These excess 

diversions must immediately cease and be incorporated into the amended IIFSs. 

 In this combined IIFS petition, complaint, and declaratory ruling petition, Part II initially 

sets forth the governing law.  Part III establishes Pö‘ai Wai Ola’s standing to bring this legal 
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action.  Part IV provides factual background regarding the Waimea River system and offstream 

diversions, including the river system’s natural and cultural significance, the Kekaha and Köke‘e 

Ditch Systems, and the ongoing diversions and waste.  Part V summarizes the available United 

States Geological Survey (“USGS”) stream flow data.  Parts VI and VII describe the existing 

instream and offstream uses and the anticipated benefits of stream restoration.  Finally, Part VIII 

sets forth the relief sought.  In sum, Pö‘ai Wai Ola respectfully requests this Commission to 

fulfill its constitutional and statutory obligations by (1) ordering the immediate cessation of any 

and all waste and requiring reporting and monitoring of actual uses and needs, and (2) restoring 

flows to the Waimea River system in amended IIFSs.  

 
II. LEGAL FRAMEWORK 

A. The Public Trust Doctrine 

The Hawai‘i Constitution, art. XI, §§ 1 & 7, incorporates the public trust in the water 

resources of the state and establishes the foundation for the State Water Code (“Code”) and 

Commission.  See In re Waiähole Ditch Combined Contested Case Hr’g, 94 Hawai‘i 97, 130-33, 

9 P.3d 409, 442-45 (2000) (“Waiähole”).  The constitutional public trust embodies a dual 

mandate of (1) protection, which ensures “the continued availability and existence of [state] 

water resources for present and future generations,” and (2) maximum reasonable and beneficial 

use, which is “not maximum consumptive use, but rather the most equitable, reasonable, and 

beneficial allocation of state water resources, with full recognition that resource protection also 

constitutes ‘use.’”  Id. at 139-40, 9 P.3d at 451-52. 

 The public trust confers on the state “an affirmative duty to take the public trust into 

account in the planning and allocation of water resources, and to protect public trust uses 

whenever feasible.”  Id. at 141, 9 P.3d at 453.  Protected trust uses or purposes include “resource 

protection, with its numerous derivative public uses, benefits, and values,” as well as the 
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“exercise of Native Hawaiian and traditional and customary rights,” but do not include private 

commercial uses.  Id. at 136-37, 9 P.3d at 448-49. 

 The public trust mandates that “any balancing between public and private purposes must 

begin with a presumption in favor of public use, access, and enjoyment” and “establishes use 

consistent with trust purposes as the norm or ‘default’ condition.”  Id. at 142, 9 P.3d at 454.  

Thus, private commercial uses require a “higher level of scrutiny,” and “the burden ultimately 

lies with those seeking or approving [private commercial uses] to justify them in light of the 

purposes protected by the trust.”  Id.  As trustee and “primary guardian of public rights under the 

trust,” the Commission “must take the initiative in considering, protecting, and advancing public 

rights in the resource at every stage of the planning and decisionmaking process.”  Id. at 143, 9 

P.3d at 455. 

 The public trust also incorporates the precautionary principle, which maintains that 

scientific uncertainty “should not be a basis for postponing effective measures to prevent 

environmental degradation,” but rather militates “in favor of choosing presumptions that also 

protect the resource.”  Id. at 154, 9 P.3d at 466.  In other words, “[u]ncertainty regarding the 

exact level of protection necessary justifies neither the least protection feasible nor the absence 

of protection.”  Id. at 155, 9 P.3d at 467. 

B. Instream Flow Standards 

The Code mandates that the Commission “shall establish an instream use protection 

program designed to protect, enhance, and reestablish, where practicable, beneficial instream 

uses of water in the State.”  Haw. Rev. Stat. § 174C-5(3) (2011); accord id. §§ 174C-71, -71(4) 

(2011).  “Instream flow standards are an integral part of the regulatory scheme established by the 

Code” and the “primary mechanism by which the Commission is to discharge its duty to protect 
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and promote the entire range of public trust purposes dependent upon instream flows.”  

Waiähole, 94 Hawai‘i at 147-48, 9 P.3d at 459-60 (footnote omitted). 

 The Commission “must designate instream flow standards as early as possible . . . 

particularly before it authorizes offstream diversions potentially detrimental to public instream 

uses and values.”  Id. at 148, 9 P.3d at 460.  Even in cases of existing diversions, the 

Commission “may reclaim instream values to inevitable displacement of [the] diversions,” and 

its “duty to establish proper instream flow standards continues.”  Id. at 149-50, 9 P.3d at 461-62. 

 “[T]he establishment of bona fide, ‘permanent’ instream flow standards [i]s an ultimate 

objective in [the Code’s] mandated ‘instream use protection program.’”  Id. at 150, 9 P.3d at 462.  

Interim standards are established pending the development of permanent standards, but this 

“does not alter the Commission’s duty to protect instream uses”:  interim standards “must still 

protect instream values to the extent practicable.”  Id. at 151 & n.55, 155, 9 P.3d at 463 & n.55, 

467. 

 On June 15, 1988, the Commission adopted “status quo” IIFSs for Kaua‘i streams, which 

did “nothing more than ratify the major diversions already existing.”  Id. at 150, 9 P.3d at 462; 

see Haw. Admin. R. § 13-169-45.  The Code provides that “[a]ny person with the proper 

standing may petition the Commission to adopt an IIFS for streams in order to protect the public 

interest pending the establishment of a permanent [IFS].”  Haw. Rev. Stat. § 174C-71(2)(A).  

The burden of justifying interim standards, however, does not fall on citizen petitioners.  

Waiähole, 94 Hawai‘i at 153, 9 P.3d at 465.  Rather, the Commission bears the “affirmative duty 

under the public trust to protect and promote instream trust uses,” which are favored by 

“presumption” and “default.”  Id. at 153, 142, 9 P.3d at 465, 454.  
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C. Prohibition Against Waste 

 The Code contains a specific provision against waste, obligating the Commission to 

“investigate and take appropriate action” against allegations of waste, including “deficient 

operation and upkeep” of ditches.  Haw. Rev. Stat. § 174C-13; Waiähole, 94 Hawai‘i at 172, 9 

P.3d at 484.  The Commission has recognized, and the Hawai‘i Supreme Court has affirmed, that 

water not actually used for reasonable-beneficial use must be left undiverted to avoid unlawful 

waste.  See Waiähole, 94 Hawai‘i at 118, 156, 9 P.3d at 430, 468; see also Haw. Rev. Stat. § 

174C-3 (2011) (requiring use in “such a quantity as is necessary for economic and efficient 

utilization”). 

D. Native Hawaiian and Traditional and Customary Rights 

The Constitution and Code both provide specific protections for Native Hawaiian and 

traditional and customary water rights.  The constitutional public trust protects such rights as a 

public trust purpose.  Waiähole, 94 Hawai‘i at 137, 9 P.3d at 449.
 
 The state also bears the 

constitutional duty under art. XII, § 7 of the Hawai‘i Constitution to protect Native Hawaiian 

rights “to the extent feasible” and, thus, “may not act without independently considering the 

effect of [its] actions on Hawaiian traditions and practices” and, “at a minimum,” making 

“specific findings and conclusions” on the existence of Native Hawaiian rights, the extent of 

their impairment, and feasible action to protect them.  Ka Pa‘akai O Ka ‘Aina v. Land Use 

Comm’n, 94 Hawai‘i 31, 35, 46-47, 7 P.3d 1068, 1072, 1083-84 (2000).  The Code 

independently “obligates the Commission to ensure that it does not ‘abridge or deny’” traditional 

and customary rights.  Waiähole, 94 Hawai‘i at 153, 9 P.3d at 465 (citing Haw. Rev. Stat. §§ 

174C-101(c), -63 (2011)). 

Native Hawaiian water rights include those of Hawaiian Home Lands.  The Constitution, 

Code, and Hawaiian Homes Commission Act (“HHCA”) all protect home land water rights.  See 
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In re Wai‘ola o Moloka‘i, 103 Hawai‘i 401, 431, 83 P.3d 664, 694 (2004) (recognizing home 

land water entitlements as a public trust purpose); Haw. Rev. Stat. §§ 174C-101(a), -49(a), -

49(e), -31(q) (2011); Hawaiian Homes Commission Act of 1920, Pub. L. No. 67-34, §§ 

101(b)(4), 220(d), 42 Stat. 108 (1921); see also Haw. Admin. R. §§ 13-171-60 to -63 (1995). 

 
III. PETITIONERS’ INTERESTS IN THE NATURAL AND CULTURAL RESOURCES 

OF THE WAIMEA RIVER SYSTEM 

 Petitioners have direct, substantial interests in the natural and cultural resources of the 

Waimea River system that are clearly distinguishable from those of the general public.  Pö‘ai 

Wai Ola is a community-based organization established by Waimea watershed residents, 

farmers, and users, including Native Hawaiian cultural practitioners, to address water issues 

affecting West Kaua‘i.  Pö‘ai Wai Ola is dedicated to managing and conserving water resources 

for present and future generations and protecting the long-term sustainability and health of the 

Waimea River system from its mauka headwaters to makai nearshore marine areas. 

Pö‘ai Wai Ola members live, work, recreate, and practice their culture in and around the 

Waimea River system and rely on, use, or seek to use these resources for a host of public trust 

uses including, but not limited to, fishing, agriculture, recreation, research and education, 

aesthetic enjoyment, spiritual practices, and the exercise of Native Hawaiian cultural rights and 

values.  Further, Pö‘ai Wai Ola and its members believe that inadequate stream flow is causing 

heavy siltation buildup within the Waimea River, creating a flood hazard for area residents, 

including Pö‘ai Wai Ola’s members. 

The individual interests of petitioners’ members, as well as the group’s organizational 

interests, are thus directly and adversely affected by the Commission’s failure to establish 

meaningful IIFSs that protect, enhance, and restore beneficial instream uses and values in the 

Waimea River system, and by the ongoing excessive offstream diversions and waste.  The 
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interests of Pö‘ai Wai Ola and its members will continue to be irreparably harmed unless the 

relief requested is granted. 

For example, many Pö‘ai Wai Ola members have legally protected interests in, and/or 

lawfully reside or rely on, affected lands and waters in and adjacent to the Waimea River system 

and watershed.  These include: 

Jim K. A‘ana   TMK #
John K. A‘ana   TMK #
Albette Bajo    TMK #
Myrna Bucasas  TMK #
Clarence F. Ching  TMK #
Isaac K. Ho‘okano  TMK #
Marc Kakuda   TMK #
Galen Kaohi   TMK #
Aletha Goodwin Kaohi TMK #  
Bernard & Sandra Makuaole TMK #
Robert K. Nawai  TMK #
Nanette Nawai   TMK #
Teddy & Tammy Perreira TMK #
Nicholas & Nancy Taniguchi TMK #
 
The following Pö‘ai Wai Ola members have declared their water uses pursuant to Section 

174C-26(a) (2011) of the Code: 

John K. A‘ana   TMK #  
Clarence F. Ching  TMK # 
Isaac K. Ho‘okano  TMK #
Marc Kakuda   TMK #
Aletha Goodwin Kaohi TMK #  
Bernard & Sandra Makuaole TMK #
Nanette Nawai   TMK # 
  

  
IV. FACTUAL BACKGROUND 

A. Natural and Cultural Significance of the Waimea River System 

 The Waimea River System 1.

 The Waimea River watershed encompasses 85.9 square miles in west Kaua‘i, with a 

maximum elevation of 5,243 feet.  James E. Parham et al., Atlas of Hawaiian Watersheds & 
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Their Aquatic Resources 485 (2008) (“Watershed Atlas”) (attached as Exh. 1).  It contains 38 

streams totaling 276.4 miles in length, as well as 8 waterfalls.  Id. at 486; Comm’n on Water Res. 

Mgmt. et al., Hawai‘i Stream Assessment 120 (1990) (“HSA”) (attached as Exh. 2). 

 Waimea Canyon, renowned as the “Grand Canyon of the Pacific,” is the “longest, 

deepest, and most complex of a number of valleys” radiating from Kaua‘i’s central mountain, 

Mount Wai‘ale‘ale.  E.S. Craighill Handy, Elizabeth Green Handy & Mary Kawena Pukui, 

Native Planters in Old Hawaii:  Their Life, Lore and Environment 393, 395 (1991) (“Native 

Planters”) (attached as Exh. 3).  Waimea River, the watershed’s crown jewel, has “carved out a 

course for itself” more than 2,800 feet in depth below the canyon’s rim.  Id. at 394. 

The Waimea River system is one of the largest rivers on Kaua‘i and in the state, with the 

highest average annual flow of all Hawai‘i streams.  HSA at 55.  The river travels generally 

north to south, collecting surface flows from various northern headwaters and tributaries that 

drain down from the Alaka‘i Swamp, and from lower eastern tributaries, before flowing into 

Waimea Bay.  Native Planters at 394-96.  The major northern tributaries include:  (1) Po‘omau 

Stream (meaning “many heads”), which combines numerous streams including Kauaikinanä, 

Kawaiköï, and Waiakoali Streams; (2) Waiahulu Stream, which combines Köke‘e Stream and 

others; (3) Koai‘e Stream; and (4) Wai‘alae Stream.  The major lower tributaries from the east 

include Mokihana Stream and Makaweli River.  See also Part V, infra (summarizing USGS 

gaging data). 

 



9 
 

     



10 
 

 Native Hawaiian Historical and Cultural Connection to the Waimea River 2.
System 

 In ancient times, the Waimea River watershed -- from the fertile Waimea Delta to the 

upland Po‘omau headwater region -- was home to thriving Native Hawaiian communities.  

Native Planters at 393-409.  Waimea was the site of Captain Cook’s first anchorage in Hawai‘i, 

in 1778, the first recorded contact between Hawaiians and Europeans.  Mary Kawena Pukui, 

Samuel H. Elbert & Esther T. Mo‘okini, Place Names of Hawai‘i 225 (1974 ed.).  Captain 

Cook’s crew reported dozens of grass-thatched dwellings along the shore west of the river 

mouth, as well as other houses dispersed inland along the river.  Native Planters at 408.  Early 

explorers were most impressed with Waimea Delta’s vast expanses of wetland kalo (taro) 

cultivation.  Id. at 270.  In 1784, Captain Cook noted that its “inhabitants far surpass all the 

neighbouring islanders in the management of their plantations.”  Id. at 406 (quoting James Cook, 

A Voyage to the Pacific Ocean . . . 1776-1780 (1784)).  The delta produced the largest taro that 

Captain Cook had ever seen in Polynesia.  Id.  

        Waimea River delta in 1860 (Stormy Cozad, Images of America: Kauai 16 (2008))  

 One of Hawai‘i’s most famous ancient ‘auwai (aqueducts), Kïkïaola, also known as 

Menehune or Pe‘ekaua‘i Ditch, fed the lo‘i kalo (wetland taro fields) throughout the delta.  
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Native Planters at 62, 406-09.  Attribution of the ‘auwai’s construction to “Menehune” indicates 

that development of the surrounding community occurred very early in Hawaiian history.  Id. at 

270.  Carrying water around a cliff twenty-four feet above the river level, the Native Hawaiian 

engineering feat spanned several miles.  Id.  

In addition, all along Waimea River’s inland reaches and tributaries, kua‘äina or 

“backlanders” established “large and very nearly self-sufficient” communities.  Id. at 397-400.  

Backland lo‘i produced several rare and unique varieties of taro, including Ha‘o-kea, “a fast-

maturing taro variety adapted to cold stream water and shallow soil,” and Ha-kalo-a-‘Ola, named 

after an ancient ali‘i (chief), which grows in highly inaccessible areas.  Id. at 397.  The 

“widespread favorite” möhihi sweet potato varieties likely originated along the upland Möhihi 

Stream, where it is “well adapted to just such soil and climatic conditions.”  Id.  An extensive 

native forest blanketed the upland region of Waimea and produced many plants and trees 

traditionally used for subsistence and cultural practices, several of which are associated with 

stream flow.  Id. at 400-02. 

Lo‘i terracing followed along the main Waimea River as far as eight to ten miles inland, 

wherever lands were tillable.  Id. at 396.  Lo‘i and ‘auwai extended even further into upper 

tributaries such as Wai‘alae and Koai‘e Streams.  Id.  In Waimea Canyon, there was an estimated 

twenty-five linear miles along the watercourses on which irrigated cultivation was practicable.  

Id. at 397.  “It is characteristic of this . . . area that every foot of land that could be leveled by 

terracing above the floodwater stage, and to which a ditch could bring stream water, was utilized 

for taro lo‘i.”  Id.   

Native stream life was abundant in the Waimea waterways and sustained the populace.  

Id. at 275, 398.  “Ka i‘a ho‘opä ‘ili kanaka o Waimea.  The fish of Waimea that touch the skins 

of people.”  Mary Kawena Pukui, ‘Ölelo No‘eau, #1339 (1983).  When it was the season for 
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hinana (‘o‘opu spawn) at Waimea, they were so numerous that one could not go into the water 

without rubbing against them.  Id.
1
  Waimea River’s upland headwater streams “abounded in 

shrimps (‘öpae) and the prized fresh-water fish, the ‘o‘opu (guppy).”  Native Planters at 398.   

        Women catching hinana at mouth of Waimea River, c.1910 
        (Kamehameha Schools Archives) 

 
 Recognition of the Waimea River System’s Public Trust Values 3.

In the HSA, the Commission “identif[ied] streams appropriate for protection.”  Id. at xix.  

The HSA recognized the Waimea River system as a place of high cultural significance, 

exhibiting four of five National Register of Historic Places criteria.  Id. at 218.  Native Planters 

similarly valued Waimea as one of the most important areas on Kaua‘i.  Id. at 425. 

The HSA recognized the Waimea River system’s riparian, cultural, and recreational 

resources as “outstanding.”  Id. at 263.  The system’s riparian and recreational resources received 

“blue ribbon” ranking, meaning that they stood out as the “few very best” in the state.  Id. at 272.  

The United States Fish & Wildlife Service ranked the Waimea watershed’s instream aquatic 

                                                 
1
 In fact, the ‘o‘opu of Kaua‘i were famous throughout the Islands.  Margaret Titcomb & 

Mary Kawena Pukui, Native Use of Fish in Hawaii (1952). 
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values as “High,” and the Nature Conservancy designated it a “Priority Aquatic Site.”  

Watershed Atlas at 492. 

Out of the 376 perennial streams throughout the islands, the HSA designated only forty-

four “Candidate Streams for Protection.”  Id. at 272  It included the Waimea River system on 

that select list, as one of only thirteen Kaua‘i rivers and streams with that distinction.  Id. at 272-

73. 

 
B. Plantation Diversions from the Waimea River System 

 The flourishing, self-sufficient Waimea community described above changed 

dramatically with the arrival of the sugar industry.  The extensive lo‘i kalo from mauka to makai 

went fallow as “most of the water [was] taken higher up by the Kekaha Plantation ditch.”  Native 

Planters at 402. 

In the late 1870s, Kekaha Sugar began planting sugar cane on fifty acres in the then-vast 

marshlands in Kekaha and Mänä, which it leased from the Hawaiian government.  Carol Wilcox, 

Sugar Water 92 (1996) (attached as Exh. 4); Deborah Saito & Susan Campbell, Hawaiian Sugar 

Planters’ Association Plantation Archives, Register of the Kekaha Sugar Company, 1880-1946 1 

(1986) (“KSC Register”), available at http://www2.hawaii.edu/~speccoll/m_plantations.html.  In 

1923, Kekaha Sugar expanded its lease to cultivate 2,000 additional acres in the mauka highland 

region.  Sugar Water at 96.  By the 1930s, Kekaha Sugar was leasing over 7,000 acres of 

agricultural land from the government.  KSC Register at 2.  Kekaha Sugar converted the Kekaha-

Mänä marsh by filling in low areas and operating two large draining pumping stations at 

Kawaiele and Nohili.  Dep’t of Land & Natural Res., Kekaha Sugar Infrastructure Study, Job. 
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No. 1-KL-A, Report No. R-114 at D-1 (2000) (“Kekaha Infrastructure Study”) (attached as Exh. 

5).
2
 

In the early 1900s, having impaired its initial groundwater wells from overuse, Kekaha 

Sugar turned to develop Waimea River surface water.  Sugar Water at 92.  Kekaha Sugar 

completed construction of the Kekaha Ditch in 1907.  Id. at 93.
3
  In 1923, Kekaha Sugar 

expanded the system’s length from 20 to 28 miles, its capacity from 45 to 50 mgd, and its 

average flow from 30 to 35 mgd.  Id. at 93, 96.  The Kekaha Ditch diverted flows in the middle 

reaches of canyon and transported the water to the makai lands in the Kekaha-Mänä Plain.    

 From 1923 to 1926, Kekaha Sugar constructed the Köke‘e Ditch.  Id. at 96.  The system 

comprised 21 miles of open channel flows and tunnels, a capacity of 55 mgd, and an average 

flow under Kekaha Sugar  of around 13-15 mgd.  Kekaha Infrastructure Study at I-6; Sugar 

Water at 96.  The Köke‘e Ditch diverted various headwater tributaries in the northern, high-

elevation region and delivered the water to the plantation’s mauka lands to the west of the river.
4
 

 In 1969, Kekaha Sugar entered into a general lease with the state Board of Land and 

Natural Resources for 27,834 acres, 7,381 of which were indicated as suitable for sugar 

cultivation.  General Lease No. S-4222.  The lease included:  (1) the right to use 14,558 acres of 

Hawaiian Home Lands and the balance of more than 13,000 acres of public land; and (2) the 

right to store, take and use all surface water flowing from Waimea River and the irrigation ditch 

                                                 
2
 The Kawaiele station has about 100 million gallons per day (“mgd”) total pumping 

capacity, while the Nohili station has about 34 mgd pumping capacity.  Id. at D-6.  These 
drainage pumps continue to operate today in order to keep much of the makai plains from 
reverting back to wetlands.  Id. at D-2.     

3
 The ditch was originally referred to as the Waimea Ditch, and was sometimes referred 

to as the Waimea-Kekaha Ditch.  It is now commonly known as the Kekaha Ditch.  Sugar Water 
at 93. 

4
 Another, smaller ditch called the Waimea Ditch (also sometimes called Kïkïaola Ditch) 

historically diverted around five mgd for the several hundred-acre Waimea Sugar Mill Co. 
plantation located near Waimea town, but has been out of service since 1990 due to damage from 
a landslide.  Kekaha Infrastructure Study at I-1. 



15 
 

systems as well as ground water from existing wells and shafts.  Alan Murakami, “The Hawaiian 

Homes Commission Act,” in Native Hawaiian Rights Handbook 58 (Melody K. MacKenzie ed. 

1991) (“Native Hawaiian Rights Handbook”).  Kekaha Sugar used diverted river flows along 

with ground water wells and drainage recycling pumps in the Kekaha-Mänä plain.  See Kekaha 

Infrastructure Study at I-1. 

 
C. Overview of Kekaha and Köke‘e Ditch Systems. 

 Kekaha Ditch 1.

 

The Kekaha Ditch, the older, larger, and more downstream ditch, begins at an elevation 

of around 800 feet, about 1,000 feet upstream from the confluence of the Waimea River and one 

of its main tributaries, Koai‘e Stream. 
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  Koai‘e Stream upstream of diversion 

 
A dam on Koai‘e Stream diverts nearly all of the stream’s regular flow into a tunnel 

intake, leaving the stream channel below the dam nearly dry.  At most only a small amount of 

leftover flow makes it past the intake and into a small side outlet in the dam.  

Koai‘e diversion, looking upstream 

 

Koai‘e diversion, looking from top of dam 
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                  Below Koai‘e Dam (outlet at left) 
 

 
The tunnel from Koai‘e Stream then directs the stream flows to an exit point immediately 

upstream of the Waiahulu Dam on the Waimea River.
5
  That dam then diverts into the Kekaha 

Ditch nearly all of the combined diverted flows of Koai‘e Stream and the Waimea River, again 

leaving the downstream channel nearly dry, with only a small amount of leftover flow spilling 

through a small notch in the dam. 

 

 

                                                 
5
 Waiahulu Stream is the name of the tributary that combines with Po‘omau Stream to 

form the main stem of the Waimea River.  The Kekaha Ditch diversion below the Waiahulu-
Po‘omau confluence is called the Waiahulu Dam.  
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                   Waimea River upstream of Waiahulu Dam  

d Waiahulu Dam (boarded-up outlet in middle left) 

  Waiahulu Dam diversion grate and 
   boarded-up outlet 
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                      Waiahulu Dam, view from east 

 

       
                           Below Waiahulu Dam 

 
The Kekaha Ditch then carries the diverted flows downstream along the canyon to a point 

at about 700 feet elevation, where it drops the water downhill through a pipe to a small 
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hydroelectric power plant known as the Mauka Powerhouse.  Another dam, called the “Mauka 

Powerhouse Dam,” spans the river at that location and diverts additional flows into the Kekaha 

Ditch.
6
 

     Mauka Powerhouse Dam 

 
After the Mauka Powerhouse, the ditch winds along the river before turning westward 

above Waimea town and running the length of the Kekaha-Mänä Plain.  Kekaha Infrastructure 

Study at I-4. 

The Kekaha Ditch currently supplies water to the Menehune Ditch, the water supply for 

taro farmers, kuleana owners, and residents in lower Waimea Valley.  The Menehune Ditch 

historically drew flows directly from Waimea River, but decades ago the Kekaha Sugar 

plantation redirected this connection and instead began to supply the ditch through a pipe coming 

down the valley wall from the Kekaha Ditch. 

                                                 
6
 Kekaha Sugar’s water use declarations also included a “Kukui Trail #1” diversion at the 

790-foot elevation, at which point stream flow is “intermittent.”  See Kekaha Sugar Co., 
Registration of Stream Diversion Works and Declaration of Water Use (Kukui Trail #1 for 
Kekaha Ditch) (filed May 25, 1988).    
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 Köke‘e Ditch 2.

 

 The Köke‘e Ditch initially runs from east to west as it diverts surface water from at least 

four streams in the Waimea River system’s high-elevation (around 3,400 to 3,500 feet) 

headwater region.  The former Kekaha Sugar plantation reported as many as fifteen stream 

diversions feeding the Köke‘e Ditch, but it appears that not all of these remain active today.  See 

Comm’n on Water Res. Mgmt., Declarations of Water Use, Vol. I 148 (1992) (“Water Use 

Declarations”). 

The first main diversion is a dam that spans the width of Waiakoali Stream and takes all 

of its flow except for when the stream rises enough to overtop the concrete wall structure. 
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                               Waiakoali diversion  

 

Similarly, a dam on Kawaiköï Stream diverts most of the stream flow, except for the 

amount that can overtop the concrete structure. 

                               Kawaiköï  diversion 
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Another dam on Kauaikinanä Stream diverts most of the stream flow, except for an 

amount that is allowed to spill through a notch in the concrete structure. 

                            Kauaikinanä  diversion 

 
After these diversions,

7
 the Köke‘e Ditch turns south and feeds into Pu‘u Lua Reservoir.  

Kekaha Infrastructure Study at I-3.  After Pu‘u Lua Reservoir, at the Pu‘u Moe Ditch Divide, the 

ditch splits into two branches:  one continues further south to Kitano Reservoir, and the other 

turns southwest to Pu‘u ‘Öpae Reservoir. 

  

                                                 
7
 The Köke‘e Ditch System map above also shows diversions of Möhihi Stream that have 

been “abandoned” and an intake on Köke‘e Stream that appears to be active.  
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 Downstream of the Diversions 3.

The following photographs, taken earlier this month, illustrate the impacts of diversions 

on the Waimea River system.  In Waimea River, immediately below the Waiahulu Dam, which 

diverts flows for the Kekaha Ditch, ‘o‘opu could be seen stranded in the stagnant, algae-filled 

pool, which also contained alien toads:  

d   Immediately below the Waiahulu Dam on Waimea River 
 

 As the river continues downstream, the leftover flows are slack, and the river bed is filled 

with alien green algae, pond scum, and sediment. 

                      Below the confluence of Waimea River (left of the hill) and Koai‘e  
                                   Stream (right of the hill) 
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Continuing further down Waimea River 
 

 
 

                                            Further down Waimea River 
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When the river finally reaches the lower Waimea Valley, shallow flows cover only a 

portion of the river bed, which is buried in brown silt: 

                                The lower Waimea River bed, upstream of the confluence with Makaweli River 

 
D. The End of Sugar and Continued Diversions and Waste 

 The historical operator and end user of the Kekaha and Köke‘e Ditches, the Kekaha 

Sugar plantation, ceased operations in 2001.  ADC, Strategic Plan 4 (2008).  In contrast to the 

sugar plantation operations, the current agricultural tenants under ADC/KAA cultivate only a 

fraction of Kekaha Sugar’s former lands, in far less land- and water-intensive crops.  Yet, the 

glaring discrepancy between the ongoing diversions and the radically reduced water demands 

indicates that the diverted river flows are not being put to maximum reasonable-beneficial use, 

but rather are being wasted, contrary to law.  Indeed, Pö‘ai Wai Ola documents below several 

examples of dumping of water from the ditch systems.  Further, much of the ditch infrastructure 

is inefficient and unlined, which causes an unknown amount of waste.  ADC/ KAA, however, do 

not provide the Commission or public with any information on actual water uses and losses, 

concealing the full extent of the waste. 
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 Kekaha Sugar’s Closure and Decline in Water Demands 1.

 From 1946 to 1996, the average flow in the Kekaha Ditch was 1,015 million gallons per 

month (“mgm”), or around 33.4 mgd.  Kekaha Infrastructure Study at I-5, I-9.  The average flow 

in the Köke‘e Ditch during that same time period was 438 million mgm, or around 14.4 mgd.  Id. 

at I-7, I-11. 

 In 1992, Kekaha Sugar reported cultivating about 11,750 acres of its total 27,834  leased 

acres, mostly in sugar cane, but also some diversified agriculture.  Water Use Declarations at 

148.  In 2000, Kekaha Sugar was cultivating 7,758 acres, mostly in sugar cane:  2,668 acres in 

the mauka highlands and 5,090 acres in the makai plain.  Kekaha Infrastructure Study at I-1.  

Others were using an estimated total of around 9 mgd of Kekaha Ditch water in 2000; these 

included two land development companies (Kikiaola and Knudsen, 4.5 mgd combined), two corn 

companies (Pioneer and Navortis, 1.5 mgd combined), and Menehune Ditch users (2.5 mgd).  Id. 

at I-5.  During this time, despite the apparent reduction in cultivated acreage, the Kekaha and 

Köke‘e Ditches’ diverted flows did not appreciably change.  For nearly 12 years between 1988 

and 1999, the average ditch flows in the Kekaha and Köke‘e Ditches were around 32 and 13 

mgd, respectively.  See id. at I-9, -11. 

 After Kekaha Sugar’s closure, ADC formally assumed management of 12,592 total acres 

of the former plantation lands in 2003.  See Executive Order No. 4007 (Sept. 16, 2003).  On 

April 1, 2007, ADC entered into a Memorandum of Agreement with the agricultural tenants’ 

association, KAA, delegating to it the management of the ditch and drainage infrastructure.  See 

Restated and Amended Memorandum of Agreement Between State of Hawaii Agribusiness 

Development Corporation and Kekaha Agriculture Association (Aug. 29, 2008) (“ADC/KAA 

MOA”).   
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Today, sugar is long gone.  In its place, several seed companies are conducting 

experimental field test operations on the makai lands, while only a couple of small water users 

are located on the mauka lands. 

ADC/KAA currently do not provide any reporting of actual water uses -- even though 

their MOA requires that KAA members “record and report monthly water use from the surface 

water diversions in accordance with [Haw. Admin. R. §] 13-168-7.”  ADC/KAA MOA at 17.  

Nonetheless, the unambiguous and plainly visible reality is that only a fraction of the former 

plantation lands are currently being cultivated, in far less water-intensive crops than the 

notoriously thirsty sugar cane crop.
8
  Seed field test operations, for example, involve crops like 

corn that use less water than sugar cane, and also require isolation distances between plantings, 

resulting in large fallow areas.
9
  The operations on the Kekaha-Mänä Plain are no exception; in 

contrast to dense sugar cane plantings, large swaths of land on the plain have no visible plantings 

at all: 

                                                 
8
 According to a state Department of Agriculture (“DOA”) study of former Kekaha Sugar 

lands, sugar cane needs approximately three times more water than the average tropical farm 
product.  Dep’t of Agric., An Economic Assessment of the Former Kekaha Sugar Company 
Land and Infrastructure:  Its Current and Potential Economic Capability 11-12 (2005).  See also 
Waiähole, 94 Hawai‘i at 163, 9 P.3d at 475 (pointing out the differences in water duties between 
sugar and diversified agriculture).   

9
 See Waiähole, 94 Hawai‘i at 164, 9 P.3d at 476 (reviewing land and water use of seed 

corn operation and limiting water use to actual need). 



29 
 

       Isolated field test planting on the Kekaha-Mänä Plain 

 

   View of the Kekaha-Mänä Plain (note large unplanted areas) 
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As for the mauka lands irrigated by the Köke‘e Ditch, the entire region is almost 

completely idle, except for a small orchard operation of about 125 acres and a Hawaiian 

homesteader’s pastoral land of a few hundred acres. 

 Ongoing Diversions, Waste, and Dumping 2.

Despite this dramatic decline in cultivation and actual water demands due to Kekaha 

Sugar’s closure, ADC/KAA continue to divert Waimea River flows in amounts comparable to 

the sugar plantation.  According to ADC’s ditch flow reports to this Commission from 2010 

through May 2013, Kekaha Ditch took an average of 31.3 mgd, and Köke‘e Ditch took an 

average of 7.6 mgd.
10

  See Commission’s ADC Ditch Flow Reports (attached as Exh. 7). 

Nearly eight years ago, the DOA acknowledged the decline in water demands because of 

Kekaha Sugar’s closure and recognized not only the potential need to downsize ditch capacity, 

but also potential “alternative uses” such as “stream restoration.”  Dep’t of Agric., Agricultural 

Water Use and Development Plan 57 (2004) (“DOA AWUDP”) (attached as Exh. 6).  While 

some reduction in reported ditch flows appears to have occurred over the years, there has not 

been a change in ditch operations or design commensurate to the collapse of water demand from 

the demise of sugar cultivation. 

On their face, the discrepancies between the ongoing diversions and the vastly less land- 

and water-intensive operations establish that the diverted Waimea River system flows are being 

wasted.  Pö‘ai Wai Ola, in fact, is aware of the following examples of outright dumping of 

diverted water. 

 

 

                                                 
10

 These reported data include several months of anomalously low ditch flows.  For 
example, Köke‘e Ditch flows were only 0.04 mgd in October and November 2012 and only 1-2 
mgd in August of 2011 and 2012. 
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From the Köke‘e Ditch, water is continually being dumped down the Kauhao gulch, at a 

point before the ditch reaches the Pu‘u Lua Reservoir:  

    Köke‘e Ditch water being dumped from sluice gate…   down otherwise empty Kauhao gulch 

Until earlier this year, Köke‘e Ditch water was also being continually dumped at a spot 

on the side of Waimea Canyon Road, where it flowed under the road and down the side of the 

canyon, many miles downstream from where it was originally diverted:  

Köke‘e Ditch water dumped… 
 down the side of the canyon (note green strip along downhill path) 

More recently, this dumping has been modified to be less conspicuous, with the ditch 

water dumped into a newly constructed trench in an empty field, where the water flows away 

from the Waimea River and in a makai direction, to nowhere: 
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                              Redirected dumping from Köke‘e Ditch 

 

As for the Kekaha Ditch, a visit to the Kekaha-Mänä Plain revealed dumping from an 

irrigation ditch directly into a low-elevation drainage canal flowing to the ocean:   

  Kekaha Ditch water being dumped…  into a drainage ditch flowing to ocean 

As the plain is filled with such drainage canals (see supra note 2 and accompanying text), the full 

extent of such wasteful practices remains to be seen. 

 Moreover, much of the Köke‘e and Kekaha systems consists of unlined, earthen ditches 

and reservoirs, resulting in significant waste.  In 2005, the DOA recognized the need to address 
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seepage losses and line the reservoirs of the Köke‘e system.  DOA AWUDP at 55-57.  The state 

Department of Land and Natural Resources (“DLNR”) similarly recommended examining 

system losses in its Kekaha Infrastructure Study.  Id. at I-8.  The ongoing diversions of the 

Waimea River system in excess of actual demands and uses compounds this waste via system 

losses, as the excess diverted water needlessly fills the unlined ditches and reservoirs. 

 
V. USGS STREAM FLOW DATA 

Since 1908, USGS has operated an array of approximately twenty-seven stream gages 

throughout the Waimea River system.
11

  While these gages have operated over various 

timeframes, they collectively provide an extensive body of stream flow data, far more than are 

available for many other watersheds statewide. 

 A number of gages provide insights regarding the Waimea River system’s flows and the 

Köke‘e and Kekaha Ditches’ diversions.  The following reviews some of the highlights. 

  

                                                 
11

 The USGS gaging data are now readily available and accessible online and, thus, are 
not attached in hard copy here.  See USGS, National Water Information System, 
http://maps.waterdata.usgs.gov/mapper (showing data range, gage location, and gage elevation); 
USGS, StreamStats, http://streamstatsags.cr.usgs.gov/gages/viewer15.htm?stabbr=gages 
(showing stream flow data).     



34 
 

 



35 
 

 As explained in Part IV above, the Köke‘e Ditch includes diversions from Kauaikinanä, 

Kawaiköï, and Waiakoali Streams.  Stream gage data is available for all three streams.  Prior to 

completion of the Koke‘e Ditch, the “Kauaikinanä Stream” gage (No. 16012000, 1919-25)
12

 

recorded Q50, Q70, and Q90 flows
13

 of 1.29 mgd, 0.71 mgd, and 0.40 mgd,
14

 respectively.  The 

“Kawaiköï Stream” gage (No. 16010000, 1909-2013) recorded Q50, Q70, and Q90 flows of 8.40 

mgd, 4.98 mgd, and 2.78 mgd, respectively.  The “Waiakoali Stream” gage (No. 16011000, 

1909-25) recorded Q50, Q70, and Q90 flows of 2.00 mgd, 1.29 mgd, and 0.71 mgd, respectively.  

While the gages’ periods of record are not identical, they overlap.  A rough sum of the available 

data amounts to Q50, Q70, and Q90 flows of 11.69 mgd, 6.98 mgd, and 3.89 mgd, respectively. 

 The “Köke‘e Ditch” gage (No. 16014000, 1926-83), recorded the ditch flow diverted 

from multiple northern headwater tributaries.  The gage recorded Q50, Q70, and Q90 flows of 

12.28 mgd, 7.76 mgd, and 4.07 mgd, respectively. 

After the Köke‘e Ditch diversions, the northern headwater tributaries converge into 

Waiahulu and Po‘omau Streams.  Po‘omau Stream then flows into Waiahulu Stream to form the 

main stem of the Waimea River.  The “Waimea River at Alt 840 Ft” gage (No. 16016000, 1916-

68) is located about one mile downstream of the Waiahulu-Po‘omau convergence, close above 

the Kekaha Ditch diversion on the upper Waimea River.  The gage recorded Q50, Q70, and Q90 

flows of 12.28 mgd, 10.34 mgd, and 8.40 mgd, respectively. 

                                                 
12

 The gages are referenced by USGS gage number, followed by the gage’s period of 
record. 

13
 “Q” flow figures indicate the amount of flow that is met or exceeded for a stated 

percentage of time.  For example, a Q50 of 10 mgd means that 50 percent of the time, water flow 
at the gage location is at least 10 mgd. 

14
 USGS reports flow data in cubic feet per second (“cfs”), which is converted to mgd 

using USGS’s conversion factor of 1.547 mgd to 1.000 cfs.  
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As explained in Part IV above, the Kekaha Ditch’s first two diversions take flows from 

both Koai‘e Stream and the Waimea River below the Waiahulu-Po‘omau convergence.  Limited 

data is available for Koai‘e Stream.  The only continuous gage on that stream, the “Koai‘e 

Stream at Alt 3,770 Ft” gage (No. 16017000, 1919-68), is located in its high-elevation 

headwaters near the Alaka‘i Swamp.  That gage recorded Q50, Q70, and Q90 flows of 5.30 mgd, 

3.23 mgd, and 1.81 mgd, respectively.
15

 

More than a mile below the point at which Koai‘e Stream joins the Waimea River, 

Wai‘alae Stream enters the Waimea River.  Stream gage data is available for the upper, middle, 

and lower reaches of Wai‘alae Stream.  The “Wai‘alae Stream at Alt 800 Ft” gage (No. 

16021000, 1917-21), located at the base of Wai‘alae Stream just before it enters Waimea River, 

recorded Q50, Q70, and Q90 flows of 9.70 mgd, 6.46 mgd, and 4.40 mgd, respectively. 

Below Wai‘alae Stream’s confluence with the Waimea River, the Kekaha Ditch’s 

diversion at the Mauka Powerhouse again diverts the Waimea River.  At that point, the river 

flows comprise whatever flows remain after the upper Waimea River and Koai‘e diversions and 

the flows added by the Wai‘alae Stream tributary.  The “Kekaha Ditch At Camp 1” gage (No. 

16022000, 1908-68) appears to have recorded the total Kekaha Ditch diversions.  The gage 

recorded Q50, Q70, and Q90 flows of 36.20 mgd, 29.73 mgd, and 23.92 mgd, respectively.  

The “Waimea R Bl Kekaha Dtch Intk” gage (No. 16028000, 1921-68) is located 

immediately below the Kekaha Ditch diversion at the Mauka Powerhouse.  The gage recorded 

Q50, Q70, and Q90 flows of 0.97 mgd, 0.20 mgd, and 0.01 mgd, respectively.  Comparing the 

Kekaha Ditch gage with the Waimea River gage below the Kekaha Ditch indicates that from 50 

                                                 
15

 The USGS also operated a peak flood gage on Koai‘e Stream (No. 1601800, 1916-71) 
around the location of the diversion on that stream and its convergence with Waimea River. 
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to 90 percent of the time, Kekaha Ditch diverted nearly all (97 to almost 100 percent) of the river 

flows that crossed its path.  

 
VI. EXISTING INSTREAM AND OFFSTREAM WATER USES 

The Waimea River system is the lifeblood for a host of protected instream public trust 

uses.  These uses persist as best they can in the face of ongoing diversions by the Kekaha and 

Köke‘e Ditches.  Meanwhile, as explained above, ADC/KAA maintain inflated and wasteful 

offstream diversions despite the closure of the Kekaha Sugar plantation and extensive reduction 

in offstream uses and demands. 

 
A. Instream Uses 

 Historic and ongoing diversions have impaired Waimea River’s ability to support 

instream uses.  The Code defines instream use as “beneficial uses of stream water for significant 

purposes, which are located in the stream and which are achieved by leaving the water in the 

stream.”  Haw. Rev. Stat. § 174C-3.  The definition provides several examples such as:  the 

maintenance of fish and wildlife habitats; outdoor recreational activities; maintenance of 

ecosystems such as estuaries, wetlands, and stream vegetation; aesthetic values such as waterfalls 

and scenic waterways; maintenance of water quality; and the protection of traditional and 

customary Native Hawaiian rights.  Id.  Restoration of flow in amended IIFSs for the Waimea 

River system is necessary to protect and restore the full range and quality of these instream uses. 

 Maintenance of Fish and Wildlife Habitats:  Native stream and nearshore life depends on 

natural mauka to makai stream flow.  As DLNR’s Division of Aquatic Resources (“DAR”) 

emphasizes, the “single most important requirement” for protecting native stream life in Hawai‘i 
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is ensuring the natural patterns of water flow between streams and the ocean.
16

  The 

amphidromous life cycles of native stream life, alternating between the stream and the ocean, 

underscore this paramount importance of maintaining mauka to makai stream flow.  HSA at 133. 

The HSA observed in the Waimea River system three of its four native indicator species 

for habitat quality:  ‘o‘opu nakea (Awaous stamineus), ‘o‘opu nöpili (Sicyopterus stimpsoni), 

and hïhïwai (Neritina granosa).  Id. at 152.  The HSA initially ranked the Waimea River system’s 

aquatic resources as outstanding, but lowered the rank to moderate because of “degradation of 

habitat.”  Id. at 151-52. 

 The Waimea River watershed also contains the highest number of threatened and 

endangered bird (9) and rare plant (17) species on Kaua‘i.  HSA at 182-83.  Stream-associated 

endangered birds such as the koloa maoli (Hawaiian duck) and the ‘alae ‘ula (Hawaiian 

moorhen) are found in the watershed.  In addition, several of the watershed’s native plant species 

used for traditional and customary practices are associated with stream flows, including the 

päpala këpau, mämaki, olomea, and ōpuhe trees. 

 Long-time kama‘äina community members attest to a steady decline in the abundance of 

native amphidromous stream life in the Waimea River system as the ditch diversions persist in 

dewatering it over the long term, compounding the stresses on the river habitat.  Preliminary 

scientific evaluations of the river similarly observed markedly diminished stream life and habitat 

compared to undiverted, healthy streams.  Native indicator species such as ‘o‘opu are found in 

low percentages compared to alien pest fishes and are also found outside of their normal ranges 

in the river, all of which indicate the native ecological system is breaking down.  Moreover, the 

lower river habitats are covered with sediment, the extended result of persistently low flows that 

                                                 
16

 Robert Nishimoto, Div. of Aquatic Res., Hawaiian Streams:  The Mauka to Makai 
Connection, http://www.hawaii.gov/dlnr/dar/hawn_streams.htm. 
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are insufficient to flush the river bed.  The chronic low flows downstream of ditch diversions 

have an undeniable impact on the native stream life and ecosystem. 

Outdoor Recreational Activities:  “Water-related recreation is a part of life in Hawai‘i.”  

HSA at 232.  Waimea was one of only four Kaua‘i rivers and streams recognized for their 

“statewide outstanding,” “blue ribbon” recreation resources.  Id. at 248-49, 272.  The HSA 

recognized the Waimea River system’s opportunities for camping, hiking, fishing, swimming, 

hunting and boating, as well as parks and scenic views.  Id. at 243, 249.  Waimea Bay and 

Recreational Pier at the mouth of the river are a popular community fishing area and a DLNR-

designated Marine Fisheries Management Area.  See Haw. Admin. R. ch. 13-50 (1981).  The 

large-scale plantation ditch diversions, however, diminish these recreational values.  HSA at 244 

(acknowledging that recreational values “tend to be correlated with high flow rates”). 

Long-time kama‘äina community members attest that their ability to recreate in the river 

has deteriorated or vanished as the weak river flows continue and cause more and more silt to fill 

the river bed.  See photograph in Part VI.C.3.  In the 1920s, the river was deep enough for 

recreational riverboats to travel upstream as far as the “point” at the Waimea-Makaweli fork.  In 

the early 1960s, Waimea children would build boats from recycled materials, some up to eight 

feet long, and sail them across the Waimea River in what one resident called the “tin boat wars.”  

Moke Kupihea, The Seven Dawns of the Aumakua:  The Ancestral Spirit Tradition of Hawaii 

151-52 (2004) (“Seven Dawns”).  As recent as the 1980s to 1990s, community members would 

frequent a popular swimming hole under the swinging bridge near the Waimea-Makaweli fork.  

The water was around fifteen feet deep at the time, deep enough for people to dive in from the 

bridge.  Today, the swimming hole is buried, and only a thin layer of water covers the silt-laden 

river bed. 
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                                             Standing where there used to be a 15-foot deep swimming 
                                             hole, into which people could dive from the bridge 

 

By substantially reducing flow in the Waimea River system, the ditch diversions are 

antithetical to public instream recreational uses.   

Maintenance of Ecosystems, Such as Estuaries, Wetlands, and Stream Vegetation:  

Healthy stream flows in the Waimea River system are also necessary to maintain its various 

interconnected ecosystems, such as estuaries, wetlands, and stream vegetation.  The Waimea 

River system sustains more than 0.5 square miles of palustrine (marsh) wetland, as identified by 

the United States Fish & Wildlife Service.  HSA at 182-83.  It also supports twenty percent 

native forest along its banks, which contains the highest number of rare plants species (17) of 

any river or stream on Kaua‘i.  Id.  The estuary provides habitat for fresh water and marine life.  

These ecological features, which are dependent on river flow, support the quality of the river 

system and its ability to support other instream uses and values.  HSA at 169. 

Scenic Beauty and Water Quality:  River flow is also synonymous with scenic beauty and 

water quality.  The HSA recognized the Waimea River system for its scenic views.  Id. at 248-

49.  The “Grand Canyon of the Pacific,” however, is an empty shell without the river that made 

it.  The diversions not only degrade the river’s aesthetic values, but also directly affect its water 

quality by reducing the water available to assimilate and transport pollutants.  The state 
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Department of Health has designated the Waimea River as water quality impaired under the 

federal Clean Water Act for turbidity and phosphorous, and the river estuary as impaired for 

turbidity.
17

  The pictures of the dewatered river filled with algae and sediment speak for 

themselves regarding the aesthetic and water quality impacts.  See Part IV.C.3, supra. 

Protection of Traditional and Customary Native Hawaiian Rights:  Native Hawaiians 

actively practice many traditional and customary Native Hawaiian rights that are dependent on 

the Waimea River system.  These rights, however, are being abridged by the former plantation 

ditches’ excessive diversions of water. 

 Native Hawaiians are limited in their rights to gather stream life such as ‘o‘opu, ‘öpae, 

and hïhiwai.  As explained above, the Waimea River system was legendary for the abundance of 

its native stream life, including ‘o‘opu.  See Part IV.A.2, supra.  These resources, however, have 

markedly declined with the continued long-term diversion of the river and cannot support the 

traditionally practiced and currently desired levels of gathering. 

 The Waimea River system traditionally supported extensive kalo cultivation from the 

delta and far into the valley, which the plantation diversions widely diminished.  In the lower 

valley, community members continue to exercise traditional and customary water rights in 

growing kalo and other domestic crops.  These uses receive their needed and entitled water from 

the Menehune Ditch, which, through the actions of the former plantation, is currently connected 

to the Kekaha Ditch.  When ADC transferred control of irrigation infrastructure to KAA, the 

parties provided assurances that kalo farmers in Waimea Valley and Department of Hawaiian 

Home Lands (“DHHL”) homesteaders who depend on the ditch systems will continue to have 

the right to take water.  ADC/KAA MOA at 6.  These uses are constitutionally protected public 

                                                 
17

 See U.S. Envtl. Prot. Agency, Hawaii 303(d) Listed Waters for Reporting Year 2006, 
http://iaspub.epa.gov/tmdl_waters10/attains_impaired_waters.impaired_waters_list?p_state=HI&
p_cycle=2006 (list of impaired waters). 
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trust purposes as well, and must be preserved and promoted together with other Native Hawaiian 

rights and public trust uses dependent on instream flows. 

 Other Native Hawaiian, riparian, and kuleana rightholders downstream of the ditch 

diversions could access surface water directly from Waimea River, but are limited by the 

diminished flows.  See Haw. Rev. Stat. § 174C-3 (instream use includes “conveyance of 

irrigation and domestic water supplies to downstream points of diversion”).  For example, the 

Kaohi ‘ohana owns two acres of kuleana land (TMK # (4)1-5-3-26) along the Waimea River 

below the Kekaha Ditch diversions and would like to restore and enjoy this ‘äina, but the 

dewatered river limits their ability to do so.  They and others downstream of the diversions are 

entitled to share in this public trust resource. 

 Healthy river flows are also vital to the perpetuation of Native Hawaiian spiritual 

practices and values.  The shallow and warm water that the diversions currently leave in the 

Waimea River system are not conducive to Native Hawaiian spiritual practices such as ritual 

blessings.  Further, wai is the kino lau (physical embodiment) of the Hawaiian deity Käne, and 

its waste offends traditional Hawaiian values. 

The Waimea River system is legendary in Hawaiian tradition and central to the 

community’s cultural identity.  For example, the legendary Pohakulani (“the stone of a high 

chief”)
18

 lies in the riverbed near the swinging bridge and marks the location of a sacred leina a 

ka ‘uhane (point where the deceased depart for the spirit realm).  Seven Dawns at 120-21.  Due 

                                                 
18

 Pohakulani was the ill-fated son of renowned Waimea king Ola.  According to the 
legend, Ola bargained with the king of the Menehune to build an ‘auwai to enable more kalo 
cultivation for Ola’s kingdom.  In return, the Menehune king required that Ola supply all the 
‘öpae his people could eat and ensure that no one venture outdoors at night, as the Menehune 
would only work in secrecy.  Each night, Ola supplied 2,000 large calabashes full of ‘öpae.  All 
went well until the final night of construction, when Ola’s children snuck outside to catch a 
glimpse of the Menehune at work.  As punishment, the two were turned into stone right where 
they stood -- the sister where she hid on the hillside and the brother in the river.  Seven Dawns at 
65-66. 
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to the diminished river flows from longstanding ditch diversions, accumulating muck has 

completely buried this sacred stone.  The ongoing degradation of the Waimea River system 

causes deep injury to Native Hawaiian spiritual and cultural values. 

 
         Standing above the location of the sacred Pohakulani, 

  now buried under silt 

 
B. Offstream Uses  

 ADC/KAA’s Diversions and Waste 1.

Part IV.D, supra, details ADC/KAA’s ongoing diversions and waste and the lack of 

public accountability on ADC/KAA’s actual water uses and demands. 

 Hawaiian Home Land Water Rights 2.

 DHHL holds 15,061 acres of the Waimea mauka uplands in trust for its beneficiaries.
19

  

Most these lands were historically leased to the Kekaha Sugar plantation and irrigated by the 

Köke‘e Ditch.  Meanwhile, the few homesteaders on the land suffered a long history of 

                                                 
19

  See Dep’t of Hawaiian Homelands, West Kaua‘i Regional Plan 11 (2011) (“DHHL 
West Kaua‘i Plan”). 
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inadequate water resources.
20

  Currently, only one homesteader is leasing several hundred acres 

of land for pasture. 

DHHL, together with its beneficiaries, plan to expand use of these lands for agricultural 

and pastoral homesteads and other community uses, including farming, ranching, and 

aquaculture.  See DHHL West Kaua‘i Plan.  The Waimea-Kekaha community has resurgent 

interest and desire to make these lands agriculturally productive, including for kalo.
21

  To make 

the home lands productive will require ditch irrigation water.   

As discussed in Part II.D, supra, the law establishes the priority rights of Hawaiian Home 

Lands.  ADC is legally barred from amending or modifying water rights under “article XI, 

section 7, of the Constitution . . . , or the [HHCA].”  Haw. Rev. Stat. § 163D-4(9)(A)(i) (2011).  

Pö‘ai Wai Ola supports a reasonable and pono (just) balance between parallel public trust uses 

for the Waimea-Kekaha Hawaiian home lands, and the protection and restoration of Waimea 

River system’s instream uses.  See Waiähole, 94 Hawai‘i at 142 n.43, 9 P.3d at 454 n.43 

(Commission must protect all trust purposes to the extent feasible).   

 
VII. ANTICIPATED BENEFITS OF STREAM RESTORATION 

 Ola I Ka Wai:  Water Is Life.  Restoring flows to the Waimea River system will protect 

and promote the range of public trust instream uses discussed above.  Whereas the plantation 

ditch diversions impair these uses by depriving them of their natural, sole source of water, 

restoration of diverted flows will undo these harms. 

                                                 
20

 See Native Hawaiian Rights Handbook at 58.  In fact, because of ongoing problems 
with obtaining water, four of five original homesteaders at Pu‘u ‘Öpae abandoned their leases.  
See id. (describing the self-help efforts of homesteaders unable to obtain sufficient water, and 
Kekaha Sugar’s attempts to stop them). 

21
 See Dep’t of Hawaiian Homelands, Item No. G-2:  Authorize the Chairman to Take 

Action to Secure the Control and Use of Water in Waimea, Kaua‘i Through State Administrative 
Action 3-4 (Jan. 15, 2013). 
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Pö‘ai Wai Ola anticipates that increased instream flow will have a direct, positive impact 

on the river ecosystem from mauka to makai.  Both the Commission and the Hawai‘i Supreme 

Court have recognized the “positive effect” of stream restoration:   

[G]enerally, the higher the volume of instream flow and the closer the streamflow 
approaches its natural pre-diversion levels, the greater the support for biological 
processes in the stream and its ecosystem.  Thus, in general, it is expected that 
additional flows to the streams would increase the native biota habitat.   
 

Waiähole, 94 Hawai‘i at 146, 9 P.3d at 458 (citations and quotation marks omitted); see also id. 

at 158, 9 P.3d at 470 (recognizing that “[h]igh base flow is important to the estuary ecosystem as 

well as the stream itself”).  In the HSA, the Commission observed that “[e]xtensive water 

development is incompatible with outstanding aquatic resources” and “found a positive 

correlation between good aquatic resources and larger streams and lack of stream modification.”   

Id. at 139, xxi. 

 Actual experience and studies confirm the ecological benefits of instream flow 

restoration.  In the Waiähole case, for example, these benefits were not only expected, but also 

“immediate” and observed.  94 Hawai‘i at 112, 146, 9 P.3d at 424, 458.  Peer-reviewed scientific 

literature has established a direct correlation between stream flow volume and native species 

productivity.
22

 

 Restored river flows will benefit other public trust instream uses.  Enhancing instream 

flows toward their natural levels will support the entire river ecosystem from mauka to makai, 

including interconnected wetlands, estuaries, and riparian areas.  Recreational opportunities will 

increase as river flow rises and scours accumulated sediment.  Aesthetic values will also improve 

                                                 
22

 See, e,g., Benbow et al., “The use of two modified Breder traps to quantitatively study 
amphidromous upstream migration,” Hydrobiologia 527: 139-51 (2004); Way et al., 
“Reproductive biology of the endemic goby, Lentipes concolor, from Makamaka‘ole Stream, 
Maui and Waikolu Stream, Moloka‘i,” Environmental Biology of Fishes 51: 53-68 (1998). 
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from the current stagnant, polluted conditions.  Traditional and customary Native Hawaiian 

rights will benefit from greater downstream flows and revived native stream resources. 

 Settled law establishes that leaving flow in the river is categorically not waste, that public 

trust instream uses are the presumptive priority and default, and that commercial offstream 

diverters bear the burden to justify their diversions.  Id. at 136-37, 142-43, 9 P.3d at 448-49, 454-

55.  The benefits of restoring the Waimea River system’s flows are not only evident from the 

river’s currently degraded conditions and supported by experience and science, but presumed 

and mandated under law. 

 
VIII. THE COMMISSION MUST EXPEDITIOUSLY ORDER THE CESSATION OF 

WASTE AND AMEND THE INTERIM INSTREAM FLOW STANDARDS TO 
RESTORE FLOWS IN THE WAIMEA RIVER SYSTEM. 

 Given the Commission’s public trust mandate, the negative impacts of ongoing 

diversions, and the prima facie indications of excess diversions and waste, Pö‘ai Wai Ola 

respectfully requests the Commission to take expeditious action and order the immediate 

cessation of waste and interim return of the Waimea River system’s flows under amended IIFSs. 

The Code charges the Commission to investigate and take action against waste.  Haw. Rev. Stat. 

174C-13; Waiähole, 94 Hawai‘i at 172, 9 P.3d at 484.
23

  Both the Commission and the Hawai‘i 

Supreme Court have recognized that “the policy against waste dictates that any water above the 

minimum flows and not otherwise needed for use remain in the streams in any event.”  

Waiähole, 94 Hawai‘i at 156, 9 P.3d at 468.  Thus, as it did in the Waiähole case, the 

Commission must compel, under threat of penalties if necessary, that any and all diverted flows 

being wasted (i.e., not being put to actual, reasonable-beneficial use) remain in their streams of 

                                                 
23

 Additionally, the Commission has general jurisdiction over “any disputes regarding 
water resource protection” and may “fashion conditions, limitations, and remedies, and otherwise 
exercise such other powers as may be necessary and proper in aid of its jurisdiction consistent 
with law.”  Haw. Rev. Stat. § 174C-10 (2011); Haw. Admin. R. § 13-167-3(4), (5) (1988). 
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origin.  See id. at 112, 9 P.3d at 424 (Commission issued an order to show cause regarding 

waste).
24

  This also includes compelling ADC/KAA to reduce to the extent feasible the ongoing 

waste via system losses.  See id. at 172, 9 P.3d at 484 (Commission has authority to take action 

on “allegation that the ditch is wasting water due to deficient operation and upkeep”). 

As noted above, ADC/KAA do not provide the Commission or public with any 

information on actual water uses and losses, despite their commitment in their MOA to 

document such information.  As part of its mandated investigation, the Commission should 

require essential monitoring and reporting, including average daily water usage by end user, 

breakdowns of acreages and crops cultivated, reservoir volumes or stages, and system losses.  

This minimum information is critical to ensure public accountability over ADC and KAA’s 

diversions of public trust river flows. 

Moreover, the flows immediately returned to the Waimea River system to prevent waste 

must be incorporated into amended IIFSs.  “Interim standards must respond to interim 

circumstances.”  Id. at 151, 9 P.3d at 463.  “[A]t least for the time being,” the IIFSs should 

reflect the amount of instream flow that reflects current, actual reasonable-beneficial offstream 

use and the absence of waste.  Id. at 157, 9 P.3d at 469.  If necessary, the Commission may 

further amend the IIFSs as it obtains more detailed information and analysis of instream and 

offstream uses. 

The Code mandates a 180-day deadline for IIFS petitions.  Haw. Rev. Stat. § 174C-

71(2)(E); Haw. Admin. R. § 13-169-41 (1988).  This provides ample time for the Commission to 

investigate and take action on the matters set forth herein, at least for purposes of establishing 

initial IIFSs pending any further investigation and amendments.  The delays that have occurred 

in other IIFS cases are inefficient and highly prejudicial to community petitioners and must not 

                                                 
24

 See Haw. Rev. Stat. § 174C-15(b) (2011) (providing for fines for violations).   
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be repeated in this case.  Pö‘ai Wai Ola respectfully requests decisive, effective, and timely relief 

on their IIFS amendment request within the deadlines mandated by law. 

     
IX. CONCLUSION 

Waimea River is a natural and cultural treasure, and the state Constitution and Code 

mandate its protection and restoration for present and future generations.  For the reasons set 

forth herein, Pö‘ai Wai Ola respectfully requests that this Commission grant the relief sought and 

(1) order the immediate cessation of any and all waste and require reporting and monitoring of 

actual offstream uses and needs, and (2) restore flows to the Waimea River system in amended 

IIFSs.  

 
DATED:  Honolulu, Hawai‘i, July 24, 2013. 
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