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IN THE UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF COLUMBIA

STANDING ROCK SIOUX TRIBE,
Plaintiff,

and

CHEYENNE RIVER SIOUX TRIBE,
Plaintiff-Intervenor,

V.

UNITED STATES ARMY CORPS OF
ENGINEERS,

Defendant,
and
DAKOTA ACCESS, LLC,

Defendant-Intervenor.

N’ N N N N N N N N N N N N N N N N N N N N N N N

Case No. 1:16-cv-01534 (JEB)
(consolidated with Cases No.
1:16-cv-01796 & 1:17-cv-00267)

UNITED STATES ARMY CORPS OF ENGINEERS’
STATUS REPORT REGARDING REMAND

On June 14, 2017, this Court directed the Army Corps of Engineers (Corps) to “consider

the impacts of an oil spill on fishing rights, hunting rights, or environmental justice, or the degree

to which the pipeline’s effects are likely to be highly controversial.” ECF 239 at 2. On August

7, 2018, the Corps advised the Court and all parties that it expected to complete the remand

process by August 31, 2018. ECF 361.

The Corps hereby provides notice to the Court and all parties that the remand is now

complete. Attached hereto as Exhibit 1 is a copy of the Corps’ Memorandum for the Record,

which sets forth the Corps’ remand conclusions. The Memorandum for the Record is supported
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by the Corps’ over 100-page Remand analysis as well as the administrative record. The Remand

analysis is currently undergoing a confidentiality review before release.

Dated: August 31, 2018

Respectfully submitted,

JEFFREY H. WOOD
Acting Assistant Attorney General
Environment & Natural Resources Division

By: /s/ Amarveer S. Brar

AMARVEER S. BRAR, CA Bar 309615
REUBEN SCHIFMAN, NY BAR
MATTHEW MARINELLI, IL Bar 6277967
U.S. Department of Justice

Natural Resources Section

P.O. Box 7611

Benjamin Franklin Station

Washington, DC 20044

Phone: (202) 305-0479 (Brar)

Phone: (202) 305-4224 (Schifman)
Phone: (202) 305-0293 (Marinelli)

Fax: (202) 305-0506
amarveer.brar@usdoj.gov
reuben.schifman@usdoj.gov
matthew.marinelli@usdoj.gov

ERICA M. ZILIOLI, D.C. Bar 488073
U.S. Department of Justice
Environmental Defense Section

P.O. Box 7611

Washington, DC 20044

Phone: (202) 514-6390

Fax: (202) 514-8865
Erica.Zilioli@usdoj.gov

Attorneys for the United States Army Corps
of Engineers
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OF COUNSEL.:

MILTON BOYD

MELANIE CASNER

U.S. Army Corps of Engineers
Office of Chief Counsel
Washington, DC
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DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS, OMAHA DISTRICT
1616 CAPITOL AVENUE
OMAHA NE 68102-4901

REPLY TO
ATTENTION

CENWO-0OC 31 August 2018

MEMORANDUM FOR RECORD

SUBJECT: Consideration of the Issues Remanded by the U.S. District Court for the
District of Columbia related to the Dakota Access Pipeline Crossing at Lake Oahe, North
Dakota

1. The purpose of this memorandum and enclosure is to respond to the issues
remanded back to the U.S. Army Corps of Engineers for additional analysis by the U.S.
District Court for the District of Columbia. See Standing Rock Sioux Tribe v. U.S. Army
Corps of Eng'rs, No. 16-1534, Memorandum Opinion (D. D.C. June 14, 2017)(ECF No.
239). On remand, the Corps was directed to “consider the impacts of an oil spill on
fishing rights, hunting rights, or environmental justice, or the degree to which the
pipeline’s effects are likely to be highly controversial.” Memorandum Opinion at 2.

2. To address these three issues, the Corps sought input from Energy Transfer Partners,
the Standing Rock Sioux Tribe, the Cheyenne River Sioux Tribe, the Oglala Sioux Tribe,
and the Yankton Sioux Tribe. In addition, the Corps conducted its own analysis of
available information and considered materials in the administrative record and has fully
considered “the impacts of an oil spill on fishing rights, hunting rights, or environmental
justice, or the degree to which the pipeline’s effects are likely to be highly controversial.”
The Corps’ review on remand did not reveal “significant new circumstance[s] or
information relevant to environmental concerns.” 40 C.F.R. § 1502.9(c). Therefore, the
Corps concludes that a formal reconsideration of the July 2016 Final Environmental
Assessment and Finding of No Significant Impact or the preparation of supplemental
National Environmental Policy Act documentation is not required. With respect to each of
the remand issues, the Corps finds:

a. The Corps’ review on remand of the potential impacts of an oil spill to hunting and
fishing resources did not reveal any significant impacts because the risk of an incident is
low and any impacts to hunting and fishing resource will be of limited scope and duration.

b. With respect to Environmental Justice, the Corps finds that granting Section 408
permission and conveying a right-of-way to Energy Transfer Partners to construct and
operate a portion of the DAPL under federally-owned Corps-managed land does not
result in disproportionately high and adverse human health or environmental effects on
minority populations, including Tribes, and low-income populations. Further NEPA
analysis or any new mitigation beyond the EA/FONSI and the February 8, 2017
Easement conditions is not required.
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SUBJECT: Consideration of the Issues Remanded by the U.S. District Court for the
District of Columbia related to the Dakota Access Pipeline Crossing at Lake Oahe, North
Dakota

c. The Corps considered the comments and concerns expressed by the Tribes
regarding the data and methodologies used by the Corps. While the Tribes opposed the
Corps’ authorizations for the pipeline’s Lake Oahe crossing, they did not provide
information that demonstrated that a substantial dispute exists as to the size, nature, or
effect of the federal action. Accordingly, the Corps finds that the effects of the federal
action here are not “likely to be highly controversial.” 40 C.F.R. § 1508.27(b)(4).

3. The Corps has outlined the rationale supporting these findings in the enclosed

document and in the Administrative Record.

Encl OHN L. HUDSON, P.E.
as Colonel, EN
Commanding




