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PETITION FOR WRIT OF REVIEW
By this verified petition, Petitioner Sierra Club alleges:
INTRODUCTION AND STATEMENT OF THE CASE
California Public Utilities Commission (“PUC” or “Commission”)
review of utility applications for new electricity generation resources
frequently involve multi-billion dollar contracts with significant ratepayer
and environmental implications. To meet its statutory duty to protect utility
customers and the environment, the PUC has developed policies and
mandates that prioritize clean energy and specifically encourage
competition in the procurement of resources to meet California’s energy
needs. Yet here, prior to a required evaluation of competitive bids, the
PUC approved an application by San Diego Gas & Electric (“SDG&E”) for
a privately negotiated deal with NRG, the developers of the proposed
Carlsbad Energy Center gas plant (“Carlsbad”). In doing so, the PUC
foreclosed the possibility of more cost-effective and environmentally
superior outcomes by denying clean energy resources the opportunity to
compete with and displace fossil fuels as envisioned in the original need
authorization that set the parameters for SDG&E’s resource application.
Sierra Club brings this petition because, in approving the over $2
billion contact for Carlsbad, the PUC violated its own rules and fell far
short of its statutory duty to protect ratepayers and the environment. The
PUC attempted to justify its rushed approval of Carlsbad without any
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competitive bidding by claiming that it was needed to meet a reliability
need in 2018 and that this tight timeline made it impossible to first compare
Carlsbad with clean energy alternatives. However, as recognized in the
decision of the Administrative Law Judge (“ALJ”) that proposed to deny
Carlsbad approval, the PUC had previously determined capacity needs for
SDG&E by 2022, not 2018, and a new need could not be fabricated at the
utility application stage to justify project approval. Similarly, the Scoping
Memo for SDG&E’s application did not identify reassessing reliability
needs for 2018 as an issue in the proceeding, but simply called for an
evaluation of whether SDG&E’s application was consistent with the
underlying need authorization. Thus, in dissent to the PUC’s final approval
of Carlsbad, one Commissioner stated that “the Carlsbad Decision rests on
a need already met and an issue not in the scope of the Carlsbad
application.” (9 PE 67 at 002179.)1
SDG&E’s application for the approval of Carlsbad stemmed from an
extended proceeding to determine replacement needs following the
unexpected shutdown of the San Onofre Nuclear Generating Station (“San
1

References to “PE” are to the Exhibits in Support of Petition for Writ of
Review (“Petition Exhibits”), filed concurrently with this
petition. References to “RJN” are to the Request for Judicial Notice in
Support of Petition for Writ of Review, also filed concurrently. Each
reference to “PE” or “RJN” is preceded by the applicable volume number
and followed by the relevant tab and page reference. For example, 9 PE 67
at 002179 refers to the Petition Exhibits, volume 9, tab 67 at 0002179.
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Onofre”), a significant source of carbon-free electricity for Southern
California. The PUC analyzed how to replace the capacity from San
Onofre as part of its 2012 Long Term Procurement Plan (“LTPP”)
proceeding, which analyzes and establishes the procurement need for
California’s Investor-Owned Utilities (“IOUs”) on a biannual basis.
Through LTPP “need” determinations and the related procurement
authorizations, the PUC implements important state policies such as the
Loading Order, which requires IOUs to first meet need with all feasible and
cost-effective clean energy resources prior to resorting to fossil fuels. Once
the PUC defines this need, it makes a corresponding procurement
authorization for the IOUs. Then, in a separate follow-up proceeding, the
IOUs submit an application to show that their procurement choices conform
with the parameters of the PUC’s need determination.
The PUC’s decision on San Onofre replacement need (“San Onofre
Decision”) ultimately directed SDG&E to procure 300-600 megawatts
(“MW”) of “any resource,” which could include gas or clean energy, and at
least 200 MW of clean energy, by 2022. The San Onofre Decision also
required SDG&E to meet “some or all” of its procurement through an “all
source” request for offers (“RFO”) process. An all-source RFO allows
clean energy sources such as energy efficiency, renewables, and energy
storage to compete with conventional natural gas plants to fill identified
capacity need. The San Onofre Decision underscored the importance of
9

“strict compliance” with California’s Loading Order, explained that the
Loading Order applies to SDG&E’s 300-600 MW “any resource”
authorization, and that all of SDG&E’s need could potentially be met by
clean energy resources.
Following the issuance of the San Onofre Decision and before
SDG&E had even initiated its all-source RFO, SDG&E filed an application
for approval of a contract with the proposed 600 MW Carlsbad gas plant to
fill the entirety of its any resource authorization. In attempting to defend its
deal with NRG, SDG&E asserted that its non-competitively procured
contract was needed to meet a 2018 reliability need created by the longscheduled retirement of the Encina Power Plant (“Encina”). SDG&E’s
claim on immediate need of 600 MW of fossil fuels was inconsistent,
however, with the testimony SDG&E itself filed in the San Onofre
proceeding, which requested 500 to 550 MW of any resource procurement
authorization by 2022 after assuming Encina’s retirement by 2018. Finding
that SDG&E’s assertion of 2018 need was inconsistent with the San Onofre
Decision, the ALJ issued a Proposed Decision (“Proposed Decision” or
“PD”) that denied the application without prejudice until the completion of
the all-source RFO. The ALJ found that the all-source RFO, which
produced initial bids for close to 14,500 megawatts of resources, may have
allowed some, if not all, of the 600 MW capacity need to be filled by clean
energy resources.
10

Following the issuance of the PD, NRG had an ex parte meeting
with PUC President Picker’s office and offered, for the first time, to build a
slightly smaller facility. President Picker subsequently issued an Alternate
Proposed Decision (“APD”) that reversed the PD. Over the dissent of one
Commissioner, the PUC voted for the APD and approved a slightly smaller
500 MW natural gas powered plant. The PUC approved the APD on the
justification that Carlsbad was necessary to address potential reliability
concerns arising in 2018. Then, in its decision on rehearing (“Rehearing
Decision”), the PUC went even further and modified the Carlsbad Decision
to reach a post hoc determination that the San Diego area required
additional generation by 2018 due to Encina’s scheduled retirement, despite
the fact that the San Onofre Decision contained no such definitive need
finding.
The Carlsbad Decision’s Dissent recognized that the reliability
concern was manufactured out of thin air and protested that there was no
legal basis to support a rushed approval of a new gas plant. The Dissent
explained that:
[t]he Carlsbad application was submitted to fulfill
procurement needs authorized by the SONGS retirement, not
to double fill OTC retirement needs that had already been met
through approval of Pio Pico. To the extent that the Carlsbad
Decision rests on the grounds of asserted need to meet [oncethrough cooling] retirement beginning in 2018 (a need met by
Pio Pico), that issue is out of scope of the Carlsbad
application proceeding and not with the . . . procurement
authorization to meet the SONGS retirement needs.
11

(9 PE 67 at 002179.) The changes made by the Rehearing Decision
did nothing to remedy the errors identified by the Dissent. Rather, the
PUC’s eleventh hour modification of the application’s final decision, to
introduce a new need holding for 2018, only highlights the application’s
inconsistency with the underlying need authorization. In making up a new
justification for the approval of an over $2 billion gas plant prior to
evaluation of competitive bids, the PUC abandoned the path towards clean
energy that the PUC itself set, and instead, reverted to business as usual
procurement of new fossil fuel plants. The PUC did not even assess
whether clean energy resources would provide a more cost-effective
approach than Carlsbad. The PUC’s approval of Carlsbad should be
overturned because the PUC failed to follow its own rules and to proceed in
a manner required by law, and the PUC lacks the requisite substantial
evidence to demonstrate that the costs of the Carlsbad plant will result in
just and reasonable rates.
PETITION
A.

JURISDICTION AND PARTIES

1.

This Court has original jurisdiction to review the decisions of the

PUC under section 1756, subdivision (a) of the California Public Utilities
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Code.2 That statute authorizes a party to petition the Court of Appeal for a
writ of review within 30 days after the PUC issues a decision on rehearing.
2.

The PUC issued Decision 15-05-051 (“Carlsbad Decision” or D.15-

05-051) in the Application of San Diego Gas & Electric Company (U902E)
for Authority to Partially Fill the Local Capacity Requirement Need
Identified in D.14-03-004 and Enter into a Purchase Power Tolling
Agreement with Carlsbad Energy Center, LLC, Application 14-07-009
(“Carlsbad Application”) on March 29, 2015. (9 PE 67 at 002139-2180.)

Sierra Club timely filed its Application for Rehearing of the decision on
June 29, 2015, pursuant to California Public Utilities Code section 1731,
subdivisions (b)(1). (9 PE 68 at 002181-002200.) The PUC issued
Decision 15-11-024, Order Modifying Decision 15-05-051 and Denying
Rehearing of the Decision as Modified (“Rehearing Decision”) on
November 6, 2015. (10 PE 77 at 002373-2403.) This Petition is timely
filed pursuant to section 1756, subdivision (a) and California Rules of
Court Rule 1.10.
3.

Petitioner Sierra Club (“Sierra Club”) is entitled to a writ directing

the PUC to annul its Carlsbad Decision due to the PUC’s failure to proceed
in the manner required by law, and by including findings in the decision
that are not supported by substantial evidence.
2

All references to code sections are to the California Public Utilities Code,
unless otherwise noted.
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4.

This Court’s review on the merits is urgently needed to prevent the

PUC from unlawfully saddling SDG&E’s customers with the costs of an
over $2 billion fossil-fuel power plant that eliminates the opportunity for
the procurement of clean energy resources before those sources were
evaluated. This is an issue of significant public importance. The PUC is
required under the Loading Order to prioritize the procurement of clean
energy resources. In addition, a new long-term fossil fuel commitment
made at the expense of clean energy alternatives not only frustrates
California’s greenhouse gas reduction objectives, it violates the PUC’s own
mandates. Yet here, the PUC has used a post hoc justification to put brakes
on the needed decarbonization of electrical generation, despite its own
procedures and decisions to the contrary.
5.

By statute, a writ petition to the Court of Appeal or the Supreme

Court for writ of review is the sole means for judicial review of a PUC
decision. (Consumers Lobby Against Monopolies v. Public Utilities Com.
(1979) 25 Cal.3d 891, 901 [citing Pub. Util. Code § 1756].) As in this case,
when a petition for review is the only means of judicial review, a court may
not summarily deny the petition “on policy grounds unrelated to [its]
procedural or substantive merits.” (Id. at p. 901, fn. 3.) An “apparently
meritorious writ petition, timely presented in a formally and procedurally
sufficient manner” may not be denied “merely because, for example … the
court considers the case less worth of its attention than other matters.”
14

(Utility Reform Network v. Public Utilities Com. (2014) 223 Cal.App.4th
945, 957-958.)
6.

Petitioner Sierra Club is a nonprofit corporation formed and existing

under the laws of the State of California with over 625,000 members
nationwide and over 145,000 members living in California. Many of Sierra
Club’s California members reside in San Diego and are affected by the
proposed project. Sierra Club’s organizational mission is to advocate for
the responsible use of the earth’s ecosystem and resources. Encompassed
within that mission is reducing greenhouse gas pollution by avoiding the
need for fossil-fuel-fired power plants through the development of
affordable renewable energy and clean integrating resources. The PUC has
recognized that Sierra Club represents the environmental interests of
residential customers of California’s large, IOUs in advocating before the
PUC.
7.

Respondent is the California Public Utilities Commission, the

administrative agency charged with regulating public utilities under Article
XII, Section 6 and related provisions of the California Constitution, and
under the Public Utilities Act.
8.

Real party in interest San Diego Gas & Electric is a corporation

formed and existing under the laws of the State of California. It is an
investor-owned electric utility, and is a “public utility” under Section 216.
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9.

Real party in interest Carlsbad Energy Center LLC is a corporation

formed and existing under the laws of the State of California. In the
Carlsbad Decision at issue, the PUC approved a twenty-year contract
between Carlsbad Energy Center LLC and San Diego Gas & Electric for
the Carlsbad Energy Center, a new gas fired power plant in San Diego.
Carlsbad Energy Center LLC “is an indirect wholly owned subsidiary of
NRG Energy, Inc.” (“NRG”). (1 PE 7 at 000268.)
10.

Real party in interest California Independent Systems Operator

(“CAISO”) is a nonprofit public benefit corporation formed and existing
under the laws of the State of California. CAISO manages the California
ISO network, a long-distance, high-voltage transmission system that
delivers wholesale electricity to local utilities for distribution to 30 million
customers.
B.

RELATED CASE
Sierra Club understands that Protect Our Communities Foundation

(“POC”) and the Center for Biological Diversity (“CBD”), two other
parties to the proceeding before the PUC, together have filed or will file a
petition for writ of review of the same PUC decision in this Court. Sierra
Club anticipates that the POC and CBD petition would seek review of the
same PUC decision and, in some instances, makes arguments similar to
those Sierra Club raises here.
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C.

VENUE

11.

Pursuant to Public Utilities Code section 1756, subdivision (d), venue

lies in the First District, because Petitioner Sierra Club’s principle place of
business is San Francisco County, which is within the First District.
D.

EXHIBITS

12.

Petitioner’s exhibits are included in the Appendices of Exhibits filed

concurrently with this Petition for Review. Petitioner also concurrently
submits a Request for Judicial Notice in Support of Petitioner’s Petition for
Writ of Review.
E.

PROCEEDINGS BEFORE THE PUC

13.

The PUC is responsible for determining future electric resource

needs for California’s IOUs. The PUC’s identification of resource needs
occurs in the biannual Long Term Procurement Plan (“LTPP”) proceeding.
Following a resource authorization in LTPP, the IOUs solicit resources to
meet identified need and submit an application to the PUC for approval of
selected resources wherein the IOU must demonstrate its proposed
procurement complies with LTPP’s need authorization. (Pub. Util. Code §
454.5(c)(3).) The PUC typically adjudicates these applications in separate
proceedings.
14.

Each LTPP serves as the umbrella proceeding for the PUC to

consider, in an integrated fashion, all of its electric resource procurement
policies on a biennial basis. The LTPP assesses the system and local
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capacity needs of California’s IOUs over a ten-year horizon. (See, e.g., 1
RJN 1 at 000007-9.) Local capacity needs relate to local areas in IOU
service territories that are constrained by transmission. (See, e.g., 2 RJN 7
at 000319.)
15.

During the 2010 LTPP, SDG&E requested authorization of 415

megawatts (“MW”) for local capacity generation to meet reliability needs.
Rather than decide the request in the LTPP, the PUC moved the
determination of SDG&E’s local capacity need to A.11-05-023, SDG&E’s
application for authority to enter into power purchase agreements with
Escondido Energy Center, Pio Pico Energy Center and Quail Brush Power
(“Pio Pico Application I”). (1 RJN 2 at 000033-4, 000041.) This
application examined SDG&E local capacity requirements resulting from
retirement of the Encina power plant in Carlsbad, California, and
transmission planning studies from CAISO. (1 RJN 5 at 000269-70,
000272-73.) At the conclusion of that proceeding, the PUC made a need
determination, because the proceeding served as the LTPP for SDG&E.
The decision authorized SDG&E to procure up to 298 MW of local
generating capacity by 2018 to compensate for the planned retirement of
Encina, a coastal power plant scheduled for shutdown under State Water
Board once-though-cooling regulations. (Id. at 000268, 000283-4,
000293.) The PUC also denied without prejudice the Pio Pico and Quail
Bush applications. (Id. at 000292.)
18

16.

SDG&E filed a new Pio Pico application and, ten months later, the

PUC approved a Power Purchase Tolling Agreement (“PPTA”) application
between SDG&E and the Pio Pico Energy Center for a new 305 MW gasfired power plant. (2 RJN 8 at 000330.) The PUC found that the Pio Pico
PPTA would provide the necessary resources to meet SDG&E’s 298 MW
LCR need that resulted from the projected retirement of Encina. (See, e.g.,
id. at 000334-5.)
17.

During the pendency of Pio Pico Application I, the PUC commenced

the 2012 LTPP, initially dividing it into three tracks. (1 RJN 4 at 0001323.) In Track 1, the PUC examined future local reliability needs in the L.A.
Basin resulting from anticipated retirement of around 4,900 MW of oncethrough cooling (“OTC”) power plants “in the local transmissionconstrained areas of the Los Angeles (LA) basin local area.” (Id. at
000134.) Track 1 focused on local reliability requirements in the Southern
California Edison (“SCE”) territory, because SDG&E’s local reliability
requirements were being determined in the Pio Pico Application I
proceeding. 3 (1 RJN 3 at 000114 fn. 4.) The PUC held contested
evidentiary hearings over a two week period in which over twenty parties
submitted testimony. (1 RJN 4 at 000140-1.)

3

Tracks 2 and 3 addressed issues of system reliability, and procurement
rules and bundled procurement plans, respectively. (1 RJN 4 at 000133.)
19

18.

In its Track 1 decision, the PUC adopted a new approach to

procurement authorization. For the first time in the LTPP, reflecting state
environmental protection and energy policy goals, the PUC specifically
required a minimum procurement of preferred and energy storage resources
to meet the determined need. 4 (1 RJN 4 at 000130-33, 000164, 000209-10.)
This mandate differed significantly from the PUC’s previous approach of
automatically filling need with fossil fuel generation. The PUC also
encouraged preferred and energy storage resources (“clean energy
resources”) to substitute for some fossil fuel procurement, and ordered
clean energy resources to compete with natural gas plants to meet another
part of the need. (Id. at 000130-33, 000209-10.) This approach eliminated
the automatic default for fossil fuel procurement. The Pio Pico approval
illustrated this past approach. (2 RJN 8 at 000330-350.)
19.

The Track 1 Decision reflected the PUC’s increasing recognition of

its statutory duty to protect the environment and to implement the Loading
Order, which arises from California’s Energy Action Plan and statute. (1
RJN 4 at 000131-2, 000138-9, 000164, 000206.) “The ‘Loading Order’
established that the state, in meeting its energy needs, would invest first in
4

“Preferred resources include energy efficiency, demand response, and
distributed generation including combined heat and power.” (1 RJN 4 at
000131.) The Public Utilities Code defines “‘[e]nergy storage system’ as
commercially available technology that is capable of absorbing energy,
storing it for a period of time, and thereafter dispatching the energy.” (Pub.
Util. Code § 2835(a)(1).)
20

energy efficiency and demand-side resources, followed by renewable
resources, and only then in clean conventional electricity supply.” (1 RJN 4
at 000138, quotations omitted [citing Energy Action Plan 2008 Update];
see also Pub. Util. Code § 454.5(b)(9)(C) [IOUs must first meet their
“unmet resource needs through all available energy efficiency and demand
reduction resources that are cost-effective, reliable and feasible.”].)
20.

After the issuance of the Track 1 decision, the PUC initiated Track 4

to address the local reliability requirement stemming from the unexpected
closure of SONGS. (See 1 RJN 3 at 000114-6.) Track 4 would determine
the local reliability capacity needs in both SDG&E’s and SCE’s service
territories, and make the requisite procurement authorization. 5 (Ibid.)
21.

The scoping memo for the Track 4 proceeding explained that

CAISO was “developing a study to assess both the interim (2018) and longterm (2022) local reliability needs in the Los Angeles Basin local area and
San Diego sub-area resulting from an extended SONGS outage.” (2 RJN 6
at 000300, underscoring omitted.) In addition to CAISO, SCE and SDG&E
were developing studies related to the procurement need without SONGS.
(Ibid.) The study assumptions established by the PUC for the Track 4
proceeding assumed the closure of the Encina Power Plant by 2018. (Id. at
000315.)

5

This writ focuses only on the Commission’s decisions related to SDG&E.
21

22.

During the Track 4 proceeding, SDG&E and CAISO submitted

testimony requesting need authorizations by 2022. Although Encina’s
retirement was factored into SDG&E and CAISO’s analysis, their
testimony did not make a procurement request for 2018. Instead, SDG&E
requested authorization for 500 to 550 MW of local capacity by 2022 to be
met though a competitive RFO “open to all supply side technologies
including renewable resources, energy storage and conventional
generation.” (5 PE 28 at 001135:10-11.) After CAISO initially asserted in
testimony that it was premature to authorize any need, CAISO filed
subsequent testimony that supported SDG&E’s request for 500 to 550 MW
of an all-source procurement to meet a 2022 need. (See, e.g., 6 PE 41 at
001411:28-001412:13; 2 RJN 9 at 000378, 000433.) The PUC held
evidentiary hearings on these and other issues in which more than twenty
parties submitted testimony. (2 RJN 9 at 000364.)
23.

The resulting San Onofre Decision (or “Track 4 Decision”)

unambiguously authorized SDG&E “to procure between 500 and 800 MW
by 2022 to meet local capacity needs stemming from the retired [SONGS].”
(2 RJN 9 at 0003542.) Of this total, the San Onofre Decision required
SDG&E to procure at least 200 MW from preferred resources or energy
storage and authorized SDG&E to procure all 800 MW of capacity with
clean energy resources. (Ibid.)
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24.

The PUC further required SDG&E to obtain “some or all of the

remaining” 300 to 600 MW through an “all source” RFO process. (2 RJN
9 at 000445-7, 000460, 000496.) In addition to allowing bilateral
contracts, the San Onofre Decision required SDG&E to conduct “an allsource RFO as part of its Track 4 solicitation process.” (Id. at 00464.) An
“all source RFO” accepts and evaluates bids from all energy types allowing
clean energy resources to compete with conventional fossil fuel plants to
fill the capacity need identified by the PUC. (Ibid.; see also id. at 000496;
1 RJN 4 at 000259-60.)
25.

The proposed San Onofre Decision originally authorized 300 to 500

MW of any resource need and 200 MW for clean energy. Between the
issuance of the Proposed San Onofre Decision and the final Decision,
however, SDG&E and NRG entered into a settlement agreement with the
City of Carlsbad wherein the City agreed to drop its long-standing
opposition to the Carlsbad Energy Center. (4 PE 12 at 000851.) SDG&E
and NRG further sought to increase the PUC’s procurement authorization
by 100 MW. (2 RJN 9 at 000474.) The PUC complied with this request,
which increased the available any resource authorization in the San Onofre
Decision to 600 MW, conveniently the size of the proposed Carlsbad plant.
This all occurred prior to any assessment of clean energy options to meet
some or all of the Decision’s any resource authorization.

23

26.

Despite the last minute increase in the authorization, the San Onofre

Decision “maintained” the PUC’s “commitment to the Loading Order.” (2
RJN 9 at 000368.) Consistent with the Track 1 Decision, the PUC
explained in the San Onofre Decision that the PUC must balance its
responsibility to ensure reliability in the electrical system with its “statutory
duty to ensure that customers receive reasonable services at just and
reasonable rates and to protect the environment . . . .” (Id. at 000364-5.)
The decision emphasized that the PUC “has a statutory mandate to
implement procurement-related policies to protect the environment.” (Id. at
000365.)
27.

The San Onofre Decision emphasized the importance of the Loading

Order. The Loading Order applies to IOUs’ procurement activities and
does not have a fixed end point. The San Onofre Decision stated that
“[w]hile procuring a fixed amount of preferred resources provides
flexibility and a clearer idea of how to approach the procurement process,
the ongoing Loading Order approach is more consistent with Commission
policy.” (2 RJN 9 at 000367) “[T]he IOUs are required to continue to
procure the clean energy resources ‘to the extent that they are feasibly
available and cost effective’” instead of “procuring a fixed amount of clean
energy resources and then procuring fossil-fuel resources.” (Ibid.)
28.

To further ensure that SDG&E considered renewables thoroughly

before contracting for fossil fuel generation, the San Onofre Decision
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required that SDG&E’s procurement application meet criteria that include
“[a] demonstration of technological neutrality, so that no resource was
arbitrarily or unfairly prevented from bidding in [SDG&E’s] solicitation
process.” (2 RJN 9 at 000497-8.)
29.

In essence, the PUC’s San Onofre Decision created a pathway for

SDG&E to meet all of its authorization to procure future energy through
clean energy sources by providing that “up to 100%” of SDG&E’s total
procurement could come from preferred resources. (2 RJN 9 at 000354; see
also id. at 000450.)
30.

After the San Onofre Decision issued and prior to initiating an all-

source RFO, SDG&E submitted its Carlsbad Application on July 21, 2014
to contract bilaterally with the Carlsbad Energy Center for a 600 MW
conventional gas-fired power plant. (1 PE 1 at 000018-75.) SDG&E
estimated its proposed contract with Carlsbad would cost ratepayers $2.6
billion.6
31.

More than ten parties, including the Sierra Club, the Office of

Ratepayer Advocates, and Protect Our Communities Foundation, filed
protests to the Application. At the Prehearing Conference, Commissioner
6

See Notice of San Diego Gas & Electric Company’s Request To Increase
Your Rates to Cover Cost to Provide Electricity Application No. 14-07-009
https://www.sdge.com/sites/default/files/documents/1144207411/S1410041
-CarlsbadEC_Insert.pdf?nid=11576 (estimating that the $2.6 billion cost of
Carlsbad would increase residential customer rates by over three percent).
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Florio, the Assigned Commissioner to the Application, showed his
predisposition to a predetermined outcome by noting that “if I were an
intervenor trying to decide how to allocate scare resources, I would not
allocate them to this proceeding.” (1 PE 6 at 000264:5-8.) Although the
inquiry into the reasonableness of SDG&E’s Application and its
compliance with the San Onofre Decision had yet to begin, Commissioner
Florio also suggested that last minute changes to the prior San Onofre
Decision based on SDG&E’s and NRG’s request to increase the any
resource authorization to match the capacity of Carlsbad would “give you
some sense of where the wind was blowing.” (Id. at 000263:17-000264:2.)
32.

SDG&E issued an all-source RFO on September 5, 2014, six weeks

after submitting its Carlsbad Application to the PUC for approval. On the
SDG&E website discussing the RFO process, SDG&E stated that offers
were to be received no later than January 5, 2015 and that it expected to
identify a preliminary shortlist of viable offers by mid-May 2015. (5 PE
27.) SDG&E estimated that it would complete the RFO by the first quarter
of 2016. (Ibid.) SDG&E acknowledged that were the PUC to approve the
Carlsbad Application, “there will be no opportunity for preferred
resources[,] energy storage or other conventional generation to compete for
any of SDG&E’s any resource authorization.” (2 PE 10 at 000322:12-18.)
33.

On September 12, 2014 the PUC set forth the scope of the

proceeding in a “Scoping Memo.” (1 PE 8 at 000272-277.) The issues to
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be adjudicated included, among others: “Does the application comply with
SDG&E’s procurement authority as granted by D.14-03-004 [San Onofre
Decision];” and “[i]s the Carlsbad PPTA a reasonable means to meet the
600 megawatt (MW) of identified LCR that D.14-03-004 determined may
be met by conventional resources?” (1 PE 8 at 000273-4.)
34.

The Carlsbad Scoping Memo did not put at issue whether the

Carlsbad Energy Center was needed by 2018 to avoid a reliability gap or
whether there was a need to address any 2018 need.
35.

SDG&E justified moving forward with the bilateral procurement

contract without completion of the required all-source RFO on the grounds
that “all 600 megawatts of fossil fuel capacity is needed by 2018 because of
the retirement of Encina.” (2 PE 10 at 000326:24-28, see also 4 PE 12 at
000733-4.) SDG&E argued it could not wait until the conclusion of the all
source RFO to proceed with the Carlsbad Application approval because the
reliability need would occur too soon to afford any delay. (See 5 PE 13 at
000949:22-28; 2 PE 10 at 000433:4-11.)
36.

Nowhere in SDG&E’s application, nor in the evidentiary

proceeding, did SDG&E assess the feasibility of building a smaller project.
(See, e.g., 4 PE 12 at 000792 [describing NRG reluctance to consider a
project with less capacity].) Indeed, SDG&E ignored the suggestion of the
Independent Evaluator for “SDG&E to contract for 400 MW from the
Carlsbad facility with an option to take the next 200 MW if the results of
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the Preferred Resources RFO are not compelling or economic” or to phasein the units “to allow sufficient time to assess the market.” (Ibid.) Instead,
SDG&E only considered “what it would cost us to get 600 MW” and cost
assumptions precluded consideration of a phased in, smaller project. (2 PE
10 at 000340:5; see also id. at 000340:1-000341:3.) As a result, no market
evaluations were offered or considered during the proceeding to support the
reasonableness of the PPTA’s terms and conditions.
37.

The deadline for the initial submission of bids into SDG&E’s all-

source RFO occurred after the evidentiary hearings. (5 PE 27 at 00111719.) Recognizing the importance of the all-source RFO to the San Onofre
Decision requirements, the ALJ ordered SDG&E to submit a late-filed
exhibit in the proceeding docket that aggregated information regarding the
total number of bids submitted into the RFO process. (2 PE 1 at 000419:1120.) SDG&E subsequently disclosed that close to 14,500 MW of resources
bid into its all-source RFO. (6 PE 30 at 001167-69.) Though this initial
group of bids would be culled to eliminate duplicative or non-viable
options (id. at 1168), the total number of megawatts initially bid into the
RFO was much larger than the 800 MW maximum needed authorization.
38.

On March 6, 2015, after contested hearings and related briefing, the

ALJ issued the Proposed Decision to deny SDG&E’s application without
prejudice. (7 PE 58 at 001710.) The Proposed Decision explained that
approval of the Carlsbad Application “for 600 MW of conventional
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generation resources will categorically preclude any procurement of
preferred resources beyond the mandatory minimum. It will relieve
SDG&E of the duty ‘to procure renewable generation to the fullest extent
possible’ once it achieves the 200 MW minimum target for preferred
resources, as mandated by the Commission.” (Id. at 001722.)
39.

The Proposed Decision noted that, in determining SDG&E’s LCR

need for the planning horizon 2011 to 2020, the PUC had already “carefully
considered and accounted for the anticipated retirement of the Encina OTC
units.” (7 PE 58 at 001722.)
40.

The Proposed Decision found that the foreclosure of RFO results

precluded a finding of reasonableness. It explained that, “[w]hether or not
it is reasonable to deviate from the default RFO process largely depends
upon the definition of the need that SDG&E’s authorized procurement is
intended to meet. If the need to be met is defined as ‘a 600 MW
conventional gas-fired facility in the Carlsbad area on-line by 2018,’ then
we would find it reasonable to approve the Carlsbad PPTA as a reasonable
means of meeting that defined need. However, D.14-03-004 defines the
need to be met as 500 MW to 800 MW of new resources, up to 100 percent
of which may be from preferred resources or energy storage, in SDG&E’s
LCR area on-line by 2022.’” (7 PE 58 at 001719, emphasis added.)
41.

The Proposed Decision held it unreasonable to approve the Carlsbad

Application until SDG&E determined “that the results of [its] RFO
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demonstrate the lack of feasibly available and cost-effective preferred
resources or energy storage to meet some or all of SDG&E’s LCR need
beyond the 200 MW minimum that must be met by preferred resources or
energy storage.” (7 PE 58 at 001719.) The Proposed Decision explained
that the PPTA would only have reasonable price, terms and conditions if
SDG&E could show that the RFO failed to produce feasible or economic
capacity beyond the required 200 MW of clean energy resources. (Id. at
001733.)
42.

The Proposed Decision made a factual finding that “SDG&E’s RFO

has produced a robust number of offers for preferred resources and energy
storage which could potentially meet some, if not all, 600 MW of
SDG&E’s LCR need that may be procured from any source.” (7 PE 58 at
001741.) Consistent with the Loading Order, the Proposed Decision also
“reiterate[d] that it is incumbent on SDG&E’s [sic] to meet is procurement
authority to the extent feasible with preferred resources and energy
storage.” (Id. at 001739.)
43.

After the close of evidence, in an ex parte communication with

President Picker’s office and in subsequent comments on the Proposed
Decision, NRG presented an alternative proposal that, for the first time,
suggested a project meeting 500 MW of need, with another 100 MW to be
included if clean energy resources did not become available through the
RFO. (8 PE 59a at 001874a-b; 8 PE 59 at 001817, 001827-8.) SDG&E
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subsequently filed comments supporting Carlsbad Energy Center’s
proposed reduction. (8 PE 59 at 001862.) NRG’s ex parte communication
on the Proposed Decision was the first time in the proceeding that either
project proponent had proposed potentially authorizing a smaller gas power
plant. (8 PE 59a at 001874a [the ex parte occurred on March 13, 2015, a
week after the Proposed Decision was served].)
44.

One month after the issuance of ALJ’s Proposed Decision, President

Picker issued an Alternate Proposed Decision (“APD”), which proposed to
approve the slightly reduced 500 MW Carlsbad facility originally proposed
in an ex parte communication. (Compare 8 PE 61 at 001920, 001923 with
8 PE 59a at 001874a-b [APD adopted a 500 MW plant].)
45.

Despite acknowledging that “SDG&E’s RFO ha[d] produced a

robust number of offers for preferred resources and energy storage which
could potentially meet more than the 200 MW of SDG&E’s LCR need that
may be procured from any source” (8 PE 61 at 001954), the APD justified
its approval of the Carlsbad Application on grounds that “need could arise
as early as 2018 upon the retirement of the Encina OTC units.” (Id. at
001956.) The APD did not, however, make a new 2018 need finding or
otherwise acknowledge how need for 2018 need already had been
determined. (Ibid.)
46.

The PUC approved the APD in a 4-1 vote on May 29, 2015. The

Carlsbad Decision asserted that a 500 MW contract for the procurement of
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the capacity from the Carlsbad Energy Center, as well as an additional 100
MW of procurement dedicated to clean energy resources, complied with the
procurement in the San Onofre Decision. (9 PE 67 at 002144.) The
decision required the costs of the 500 MW contract to be “subject to the
same per-unit price and other terms and conditions of the [600 MW] PPTA
submitted with the application.” (Id. at 002175.)
47.

The Carlsbad Decision asserted that the “fundamental issue before

[the PUC was] whether the benefit of the competitive procurement process
and its potential for procuring additional preferred resources beyond the
minimum required by D.14.03-014 outweighs the risk of delaying Encina’s
timely retirement and/or creating a reliability gap upon its retirement. We
conclude that is does not, based on the reliability concerns raised in this
proceeding.” (9 PE 67 at 002153.)
48.

The Dissent by Commissioner Sandoval explained the untenable

foundation of the decision:
Neither the Track 4 Decision, nor the Carlsbad application,
nor the Carlsbad proceeding scoping memo, nor the Carlsbad
Decision analyzed any need for or created any new
authorization to procure power to address LCR needs
resulting from OTC retirement in SDG&E’s territory. The
Commission’s approval of the Carlsbad PPTA cannot rest on
any asserted need to address OTC retirements as that need
was met more than a year earlier through the approval of the
Pio Pico contract.
(9 PE 67 at 002178.)
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49.

On June 29, 2015, Sierra Club, the Office of Ratepayer Advocates

(“ORA”), Protect Our Communities Foundation, and three other parties
filed Applications for Rehearing identifying numerous errors in the
Decision. (9 PE 68-71 at 002181-2270, 10 PE 72-73 at 002271-2292.)
50.

All of the Applications for Rehearing were denied by a PUC vote of

4-1 on November 5, 2015. (10 PE 77 at 0002373-2404.)
51.

In the Rehearing Decision, the PUC adopted a new holding,

explicitly redefining the 2018 reliability need as an unresolved issue
warranting a new finding in the application proceeding. (10 PE 77 at
002379.) For the first time, the PUC determined that the San Onofre
Decision was “ambiguous” regarding the existence of a reliability need for
2018. (Ibid.) On that basis, the PUC made a new finding that “SDG&E’s
LCR need will arise in 2018, triggered by the Encina Plant retirement.”
(Ibid.; see also id. at 002401.) The PUC justified SDG&E’s bilateral
contract with the Carlsbad Energy Center based on the newly determined
2018 reliability gap. (Id. at 002390.)
52.

The PUC acknowledged that it “deviate[d] from the typical

procurement proceedings” by making “a definitive conclusion about an
issue that the Track 4 proceeding left undecided – specifically the date that
SDG&E will begin to have a reliability need.” (10 PE 77 at 002383.) The
PUC dismissed this significant reinterpretation and change as “a limited
clarification.” (Ibid.)
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F.

IMPORTANCE OF THE ISSUE

53.

As the entity responsible for determining the extent and type of

energy resources California IOUs may procure, the PUC plays a critical and
pivotal role in the achievement of state clean energy and climate objectives.
Given the ratepayer and environmental impacts that occur from multibillion dollar investment decisions in new electric generation, including
whether fossil-fuel or clean energy sources are procured, it is essential that
the PUC operate in a rule-governed manner.
54.

Here, the PUC failed to follow its own rules and, as such, acted

unlawfully. After a full evaluation of extensive evidence by multiple
parties, the PUC had already determined SDG&E’s need in the San Onofre
proceeding and required SDG&E to thoroughly consider clean energy
resources. However, when it came time for SDG&E to meet identified
need, the PUC invented a new reason to justify its approval of a large costly
fossil fuel power plant negotiated behind closed doors, and failed to follow
its own mandates for a competitive bidding process. It did so using
grounds not within the scope of the proceeding, which were inconsistent
with the PUC’s earlier need finding and related requirements in the San
Onofre Decision. The Encina plant was not mentioned once in the San
Onfore Decision, yet it became the “key factor” used to justify the rushed
approval of Carlsbad (8 PE 61 at 001937), all at the expense of competition
and much-needed PUC mandates to facilitate clean energy. The Court
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should review and overturn the Carlsbad Decision to signal that the PUC at
a minimum must abide by its own rules, especially as it relates to an issue
as important as California’s clean energy objectives.
55.

Because San Onofre was a source of carbon-free electricity

generation, whether it is replaced by fossil fuels or clean energy has
significant implications for California’s efforts to reduce greenhouse gas
pollution. Indeed, following the shutdown of San Onofre, greenhouse gas
emissions from the energy sector increased due to increased reliance on
fossil fuel generation. Yet despite stating in the San Onofre Decision that
San Onofre could be replaced entirely with clean energy and requiring
“strict compliance” with the Loading Order in meeting San Onofre need,
the PUC approved SDG&E’s massive investment in a new 500 MW fossil
fuel plant before evaluating any clean energy bids that could avoid or
minimize additional commitments in conventional generation, and without
any market evaluations to credibly demonstrate the PPTA’s reasonableness.
In doing so, the PUC violated the public trust and its obligation to protect
ratepayers and the environment.
G.

ALLEGATIONS OF ERROR

56.

The PUC’s order makes three critical errors. First, in a proceeding

with a designated scope of determining whether the Application complies
with the San Onofre Decision, the PUC failed to proceed in a manner
required by law. Specifically, the Carlsbad Decision improperly deviated
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from the San Onofre Decision when it based approval of Carlsbad on a
purported 2018 reliability need that directly contradicted the findings and
the requirements of the San Onofre Decision.
57.

Second, the PUC modified the Carlsbad Decision to make a new

need determination regarding 2018 reliability that was outside the scope of
the Application proceeding. As the Court of Appeal of the Second District
has recognized, granting relief on a new proposal that is outside the
established scope of the proceeding is reversible error. (Southern California
Edison Co. v. Public Utilities Com (2006) 140 Cal.App.4th 1085, 1104
(“SCE v. PUC”).)
58.

Third, the PUC’s finding that the Carlsbad PPTA is reasonable in

costs and conditions is not supported by substantial evidence.
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PRAYER FOR RELIEF
WHEREFORE, pursuant to Section 1756(a) of the Public Utilities Code,
Petitioner Sierra Club respectfully prays for judgment as follows:
A. That this Court issue a writ of review;
B. That this Court direct the PUC to certify its record in the
subject proceeding to this Court;
C. That this Court enter judgment setting aside the PUC’s
D.15-05-051; and
D. That this Court grant such other, different or further relief as
the Court may deem just and proper.
Dated: December 7, 2015.

Respectfully submitted,
William Rostov (SBN 184528)

By:______/s/________________
William Rostov
Attorney for Petitioner
Sierra Club
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VERIFICATION
I, Matthew Vespa, declare:
I am an attorney duly licensed to practice before the courts of the
State of California. I am Senior Attorney for petitioner Sierra Club. I am
authorized by petitioner Sierra Club to make this verification on its behalf.
I have read the foregoing Petition for Writ of Review and know the
contents thereof, and the facts therein stated are true to my own knowledge,
except as to those matters stated on information and belief, and as to those
matters, I believe them to be true.
I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.
Executed on December 7, 2015, at San Francisco, California.
By: _________/s/___________
Matthew Vespa
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF PETITION FOR REVIEW
STANDARD OF REVIEW
Any party aggrieved by an order or decision of the PUC may
petition for a writ of mandamus or review in the Court of Appeal or
Supreme Court. (Pub. Util. Code § 1756(a).) A writ of review or
mandamus in the Court of Appeal or Supreme Court is the exclusive means
of judicial review of an order or decision by the Public Utilities
Commission. (Id. § 1759.) A court ordinarily has no discretion to deny a
timely-filed petition for writ of review if it appears that the petition may be
meritorious, because review by extraordinary writ is the exclusive means of
judicial review. (PG&E Corp. v. Public Utilities Com. (2004) 118
Cal.App.4th 1174, 1193; Pub. Util. Code § 1759.)
Public Utilities Code section 1757 establishes the scope of review in
a ratemaking matter such as this one. The Court’s review under section
1757(a) is limited to determining whether, inter alia, “[t]he commission has
not proceeded in the manner required by law,” and “[t]he findings in the
decision of the commission are not supported by substantial evidence in
light of the whole record.” (Pub. Util. Code § 1757(a)(2), (4).)
The rules of practice and procedure adopted by the PUC govern all
hearings, investigations, and proceedings conducted by the PUC. (Pub.
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Util. Code § 1701(a).) Failure of the PUC to follow its own rules of
practice and procedure constitutes a failure to proceed in the manner
required by law. (SCE v. PUC, supra, 140 Cal.App.4th at 1106.) To
overturn a PUC decision, this failure must be found to be prejudicial.
(Ibid.)
The Court reviews any challenge to the evidentiary support for the
PUC’s findings under the substantial evidence test. (Clean Energy Fuels
Corp. v. Public Utilities Com. (2014) 227 Cal.App.4th 641, 649.) Under
Code section 1757 subdivision (a)(4), the Court, in reviewing for
substantial evidence, must consider “all relevant evidence in the record,
including evidence detracting from the decision, a task which involves
some weighing to fairly estimate the worth of the evidence. [A court] may
reverse the Commission's decision only if, based on the evidence before the
Commission, no reasonable person could reach the conclusion it did.”
(Utility Reform Network v. Public Utilities Com., supra, 223 Cal.App.4th at
p. 959, internal citations and quotations omitted.)
The Public Utilities Code establishes the limits of what can be
determined in an application proceeding. By statute, the LTPP determines
the capacity need. (Pub. Util. Code § 454.5(b)-(c).) In the application
proceeding, the PUC assures conformity with the LTPP need determination
and either approves or denies the application. (Id. § 454.5(c)(3).) The PUC
“evaluate[s] the proposed contracts for consistency with Commission
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requirements, and decide on whether to authorize the utilities to enter into
the contracts and recover costs of the PPTA in rates. These proceedings are
largely in the nature of reasonableness reviews in advance of the utility’s
commitment.” (10 PE 77 at 002374-5 [citing Pub. Util. Code §
454.5(d)(2)].)
ARGUMENT
I.

The PUC Failed to Proceed in Manner Required by Law When
it Relied on a Purported 2018 Reliability Need Finding That
Was Neither Consistent with the San Onofre Decision Nor
Scoped into the Application Proceeding.
A.

The PUC Improperly Deviated from the San Onofre
Decision in Justifying Carlsbad Based on a Purported
2018 Reliability Need.

In reviewing a utility application for approval of contracts to meet
need authorized in the LTPP proceeding, the PUC’s role is limited to
evaluating “proposed contracts for consistency with Commission
requirements” and the reasonableness of contract terms. (10 PE 77 at
002374-5; see also Pub. Util. Code § 454.5(c)(3).) Thus, the ALJ’s
Proposed Decision properly refused “to reevaluate the LCR need
determination in D.14-03-004” when determining that the balance of
ratepayer, Loading Order, and reliability concerns merited dismissal of the
Carlsbad Application without prejudice until SDG&E completed its RFO.
(7 PE 58 at 001724-5.) But the Carlsbad Decision undertakes just this
improper reevaluation, injecting new rationales that are inconsistent with
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the San Onofre Decision to justify non-competitive procurement of a multibillion dollar gas plant at the expense of competition and opportunities for
clean energy. The Rehearing Decision goes even further, expressly
containing “new holdings that conclude that SDG&E’s established LCR
need will arise in 2018” despite the utter lack of any such definitive
conclusion in the San Onofre Decision. (10 PE 77 at 002379.) Since a
utility application must implement the underlying need authorization
determined in the LTPP proceeding, the PUC failed to proceed in a manner
required by law to justify Carlsbad approval by materially deviating from
the San Onofre Decision.
The Carlsbad Decision improperly rested on a 2018 reliability need
that was not authorized in the San Onofre Decision. There is no legitimate
dispute that the Carlsbad Decision’s determination “that Encina’s
retirement in 2018 is the key factor” in driving need in the San Diego area
and justifying rushed approval of Carlsbad was found nowhere in the San
Onofre Decision. Not once does the San Onofre Decision refer to Encina or
a definitive 2018 need for new resources.
The San Onofre Decision’s omission of the purported reliability
impacts from the planned retirement of Encina was not an oversight. As
recognized in the Carlsbad Decision’s Dissent, replacement capacity for
Encina was specifically addressed in a separate PUC proceedings that
resulted in procurement of the Pio Pico Energy Center. (9 PE 67 at
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002178-9, see also 1 RJN 5 at 000266-294 [determining 298 MW of local
capacity need in San Diego local capacity area in 2018 upon retirement of
Encina]; 2 RJN 8 at 000330-50 [approving PPTA for Pio Pico Energy
Center to meet need authorized in D.13-03-029].) Encina’s retirement by
2018 was also accounted for and assumed in determining need in the San
Onofre Decision. (2 RJN 6 at 000315.) With this assumption in place, the
San Onofre Decision still did not identify a numerical need until 2022. The
San Onofre Decision’s 2022 need finding was also consistent with SDG&E
and CAISO’s own testimony in that proceeding, which also only requested
procurement authorization for 2022, not 2018. (5 PE 28 at 001135; 6 PE 41
at 001411:28-001412:13; 2 RJN 9 at 000378.)
In the Rehearing Decision, the PUC made an improper
reinterpretation of the San Onofre Decision’s discussion of the 2018
reliability need. (10 PE 77 at 002378-9.) While the San Onofre Decision
does state that an unidentified need “may” emerge in 2018, the San Onofre
Decision did not consider Encina a “key factor” in meeting reliability needs
following the retirement of San Onofre as the Carlsbad Decision claims.
(Compare 2 RJN 9 at 000465 with 8 PE 61 at 001937 [referring to Encina
as “key factor”].) The PUC would have been explicit about such a
reliability need in the San Onofre Decision, if Encina had been a “key
factor.” The decision would have stated need will emerge in 2018, would
have identified Encina as triggering that need, would have provided specific
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numerical procurement requirements by 2018, not 2022, and it would have
prioritized reliability over other considerations. But it did not. Instead, the
San Onofre Decision’s Findings of Fact determined SDG&E has “sufficient
supplies to meet projected demands in the SONGS service area through at
least 2018,” at least a full year after Encina’s scheduled 2017 retirement
date. (2 RJN 9 at 000476, emphasis added.) Indeed, the “may” emerge
statement is properly understood to mean that, unlike the retirement of
Encina, there are some variables that cannot be assumed or forecast with
complete certainty. As the ALJ’s Proposed Decision correctly reasons, the
San Onofre Decision does not support the proposition that “SDG&E’s
incremental LCR need is driven by Encina’s retirement.” (7 PE 58 at
001724.)
In response to multiple rehearing applications raising the
inconsistency between the San Onofre Decision and the Carlsbad
Decision’s finding that Encina’s retirement is a “key factor” in justifying
Carlsbad approval prior at the expense of the Loading Order, the Rehearing
Decision deviates even further from the San Onofre Decision by modifying
the Carlsbad Decision to state that “[a]ssuming the Encina Plant retires as
scheduled, an SDG&E reliability need will arise in 2018.” (10 PE 77 at
002402.) Given that the San Onofre Decision already assumed Encina
would retire, found only that an unquantified need “may” emerge in 2018,
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and set numerical targets for 2022, the basis for the Rehearing Decision
cannot be legitimately reconciled with the San Onofre Decision.
The PUC attempts to minimize the effect of the lack of 2018
reliability finding in the San Onofre Decision by calling its Rehearing
Decision finding a “limited clarification,” but this approach is
fundamentally flawed. The Public Utilities Code establishes the limits of
what can be determined in an application proceeding. (Pub. Util. Code §
454.5(c)(3).) The PUC acknowledges that it “deviate[d] from the typical
procurement proceedings” by making “a definitive conclusion about an
issue that the [San Onofre] proceeding left undecided – specifically the date
that SDG&E will begin to have a reliability need.” (10 PE 77 at 002383.)
By making this new need determination without the required process, the
PUC failed to follow the statutory framework for an application proceeding
and deviated from the San Onofre Decision. In other words, the Carlsbad
Application did not provide the appropriate legal venue for the PUC to
suddenly revisit the Carlsbad need finding.
B.

The PUC Improperly Based its Carlsbad Decision on an
Issue Outside the Scope of the Proceeding.

The PUC’s introduction of a new reliability holding in the
Rehearing Decision is also outside the scope of the Carlsbad proceeding.
The PUC fails “to proceed in the manner required by law,” where the PUC
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acts “beyond the scope of . . . the scoping memo.” (SCE v. PUC, supra, 140
Cal.App.4th at p. 1104.) The court explained the role of the scoping memo:
The PUC's Rules of Practice and Procedure define “scoping
memo” in pertinent part as “an order or ruling describing the
issues to be considered in a proceeding and the timetable for
resolving the proceeding.” (Cal.Code Regs., tit. 20, § 5.) The
rules require the PUC to issue a preliminary scoping memo in
a rulemaking proceeding and provide for objections to the
preliminary scoping memo. (Cal.Code Regs., tit. 20, § 6,
subd. (c)(2)).) The assigned PUC commissioner then must
make a ruling on the scoping memo that “finally determine[s]
the schedule ... and issues to be addressed” in the proceeding.
(Cal.Code Regs., tit. 20, § 6.3 (rule 6.3).)
(Ibid.) Here, the PUC justified its approval of the procurement of
the Carlsbad power plant entirely on the basis of a new 2018 “reliability”
finding, using the untenable premise that the Carlsbad Application
proceeding was somehow scoped to address a 2018 reliability need. The
facts themselves belie such a justification.
The Carlsbad Decision’s Dissent aptly recognized that “the Carlsbad
Decision rest[ed] on a need already met and an issue not in the scope of the
Carlsbad application.” (9 PE 67 at 002179.) The Scoping Memo set the
parameters of the proceeding as determining whether the Carlsbad
application complies with the explicit dictates of the San Onofre Decision.
(1 PE 8 at 000273-4.) The Scoping Memo did not include reconsideration
of 2018 need resulting from the retirement of Encina. (Ibid.)
The PUC’s decision to make a post hoc reinterpretation of the San
Onofre Decision, rather than measure the Application against the actual San
46

Onofre Decision, demonstrates the extent to which the PUC exceeded the
bounds of the Scoping Memo – all in a clear effort to achieve the result it
wanted – to ratify the deal struck with NRG. The PUC recognized that the
only way to justify the Carlsbad approval was to explicitly make an
unsupported and contradicted finding for a 2018 reliability need. To
support its position, the PUC first reinterpreted the San Onofre Decision as
suddenly “ambiguous” with respect to need in 2018, even though that
decision considered 2018 need and instead unambiguously determined need
for 2022. Then, having re-characterized the San Onofre Decision, it
adopted a new holding that “conclude[s] that SDG&E’s established LCR
need will arise in 2018.” (10 PE 77 at 002379.) The Scoping Memo,
however, required the PUC to weigh the Application against the confines of
already evaluated and resolved issues; it did not open for reconsideration
the need finding, nor did it present a question of whether a new need
finding for 2018 was necessary. In reaching new conclusions on the timing
and size of need, the Carlsbad Decision exceeded the bounds of the
Scoping Memo in a proceeding with the limited purpose of ensuring
compliance with the underlying need authorization and the reasonableness
of the terms of the Carlsbad contract.
In an analogous case, SEC v. PUC, the court of appeal struck down a
PUC decision where the PUC acted outside the scope of the scoping memo.
In that case, like here, the PUC improperly added an issue after the scope of
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the proceeding had been set. (SCE v. PUC, supra, 140 Cal.App.4th at p.
1105.) The PUC addressed a proposed prevailing wage requirement that
was not within the scope of proceeding about “bid shopping” and “reverse
auctions” related to public works contracts. (Id. at p. 1104-05.) The court
held that the PUC failed to proceed in a manner required by law when it
addressed a prevailing wage issue that had not been included in the scoping
memo. (Ibid.) Similarly, in this case, the Scoping Memo never identified
the 2018 reliability issue, and had no reason to because the San Onofre
Decision addressed need through 2022. The Carlsbad Application approval
that rests entirely on a finding of purported 2018 need is beyond the scope
of the proceeding. Accordingly, the PUC failed to act in a manner required
by law.
C.

The PUC’s Reliance on a 2018 “Reliability Gap” and its
Failure to Follow the San Onofre Decision Clean Energy
Requirements Is Prejudicial.

The PUC’s failure to adhere to the Carlsbad Scoping Memo and the
path towards a clean energy future established in the San Onofre Decision
prejudices Sierra Club and the public at large. If the court concludes that
the PUC failed to proceed in the manner required by law, the Court will
annul the decision if that failure was prejudicial. (Utility Reform Network
v. Public Utilities Com., supra, 223 Cal.App.4th at 958.) The Decision’s
Dissent aptly explained that:

48

[t]he Assigned Commissioner’s Scoping Memo creates the
universe of issues the proceeding is to examine, building a
scaffold that supports due process and reasoned decisionmaking.” The Scoping Memo apprises the parties and the
public of what’s at stake in the proceeding by specifying the
issues the proceeding will examine, the topics on which the
parties should comment in the briefs and arguments, and
subjects for which they should submit evidence.
(9 PE 67 at 002180.) Here, the Scoping Memo established
conformity with the San Onofre Decision as the primary issue in the case.
(1 PE 8 at 000273.) The Scoping Memo did not apprise the parties that the
holdings in the San Onofre Decision would be reinterpreted or that the
ultimate issue upon which approval now rests would be filling a capacity
resulting from the closure of Encina.
The PUC attempts to minimize the resulting prejudice by making a
no harm, no foul argument. In the Rehearing Decision, the PUC argued
that the 2018 reliability gap was an issue all along during the proceeding
and that the parties had the opportunity to litigate it, because SDG&E,
CAISO and the Carlsbad Energy Center raised the issue during the
proceeding. (10 PE 77 at 002386.) Based on this, the PUC distinguished
the holding in SEC v. PUC, explaining that the issue outside the scope of
the proceeding in that case was first mentioned in comments near the very
end of the proceeding. (Ibid.) Here, although there was discussion of the
2018 date during the Prehearing Conference (see, e.g., 1 PE 6 at
000227:20-27, 000262:16-27), the Scoping Memo that issued after the
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prehearing conference did not raise the issue of whether the San Onofre
need finding should be revisited to reconsider the impact of Encina’s
retirement (which was not a new circumstance and had always been
assumed). (1 PE 8 at 000273-4.) Sierra Club relied on the Scoping Memo
as written, which did not refer to reconsideration of 2018 need, and was
deprived of its due process rights to put on testimony in response.
Prejudice also ensues because the PUC’s 2018 reliability finding had
a cascading effect that caused the PUC to reinterpret and change the critical
balance stuck between the environment and reliability in the San Onofre
Decision. As a result of moving nearly the entire capacity need triggering
date from 2022 to 2018, the Carlsbad Decision eliminated the all-source
RFO, leaving no room for competition between clean energy resources and
fossil fuel resources.
By failing to scope the reliability issue and to follow the path set by
the San Onofre Decision, which authorized SDG&E to potentially all of its
need with clean energy resources, the PUC prejudiced both Sierra Club and
SDG&E’s path to a clean energy future. The ALJ correctly held “the PUC
balance[s] the risk of a reliability gap and/or delay in the Encina OTC
retirement against the public interest in adhering to the Loading Order.” (7
PE 58 at 001733.) Thus, the ALJ proposed to defer the decision on
Carlsbad until the SDG&E could analyze the all-source RFO. The ALJ
found that the “robust” all-source RFO may have allowed some, if not all,
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of the 600 MW capacity need to be filled by clean energy resources. (Id. at
001727.) The PUC’s approach also conflicted with the San Onofre
Decision interpretation of the Loading Order, which provided that the IOUs
could not simply procure a fixed amount of clean energy resources.
SDG&E had to open at least some of its procurement bidding to clean
energy resources. (2 RJN 9 at 000367.)
II.

The Decision’s Finding that the Terms and Conditions of the
Carlsbad PPTA Are Reasonable is Not Supported by Substantial
Evidence.
The PUC’s evidentiary basis for its finding that the PPTA’s terms

and conditions are reasonable lacks credibility and does not constitute
substantial evidence. The PUC is required to ensure that rates resulting
from SDG&E’s procurement are just and reasonable. (See Pub. Util. Code
§ 451 [“All charges demanded or received by any public utility ... shall be
just and reasonable. Every unjust or unreasonable charge demanded or
received for such product or commodity or service is unlawful.”].) The
PUC’s findings must also be “supported by substantial evidence in light of
the whole record” (Id. § 1757(a)), where “substantial evidence” is defined
as evidence that is “reasonable in nature, credible, and of solid value such
that a reasonable mind might accept it as adequate to support a conclusion.”
(South Coast Framing, Inc. v. W.C.A.B. (2015) 61 Cal.4th 291, 303.) Here,
the PUC attempted to justify the PPTA’s terms and conditions as
reasonable by relying on a comparison to the Pio Pico plant. However, this
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was an improper comparison because the Pio Pico plant was significantly
smaller than Carlsbad and approved years ago under different market
conditions. Additionally, the record shows the absence of current, accurate
market evaluations.
The PUC’s finding that the PPTA was reasonable in costs and
conditions improperly relied on evidence that does not provide credible or
valuable market assessments for comparison. The principle evidence relied
upon in the Decision for its finding is the fact that the Carlsbad PPTA
“compare[s] reasonably to the recent Pio Pico Energy Center PPTA.” (9 PE
67 at 002173.) But this finding was reached only by comparing the original
600 MW PPTA proposal against a project half the size of the Carlsbad
proposal. Moreover, the terms of the Pio Pico PPTA originated from a
2009 RFO that was limited to conventional fossil fuel generation and
demand response, with no competition from clean energy resources. (2 PE
10 at 000324:23-5, 000419:3-6.)
The reasonableness of the Pio Pico PPTA terms and conditions in
2009 reflects a different market reality. Meaningful conclusions cannot be
drawn from the Pio Pico PPTA with regard to its current competitiveness,
because the reasonableness of the Pio Pico PPTA was never assessed in
relation to current, competitive clean energy resources and alternatives that
have become increasingly viable and cost-effective since the Pio Pico RFO
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was issued five years ago. (See 2 PE 10 at 000323:17-24, 000324:11000325:1, 000419:36-7; 5 PE 25 at 001088-9.)
Even assuming arguendo that a comparison with the Pio Pico PPTA
was alone sufficient to determine the reasonableness of a subsequent gas
plant, evidence in the record shows that the much larger Carlsbad project
does not compare favorably to Pio Pico. Pio Pico is a 300 MW project.
Were Carlsbad genuinely comparable to Pio Pico, a 300 MW Carlsbad
project would have the same levelized cost as Pio Pico. Yet the project
proponents argued in their comments on the Proposed Decision that
alternatives smaller than a 600 MW Carlsbad facility would require
“reconsideration” and likely escalation of price, asserting that Carlsbad was
only equal in price to Pio Pico as a 600 MW project, and not as anything
smaller. (See 8 PE 59 at 001830 [“… it is not possible to build only four
units [400 MW] without reconsidering the price and likely increasing the
levelized cost to ratepayers under the PPTA.”].) This underscores the lack
of credible comparability between Carlsbad and Pio Pico. With this
approach of asserting flatly that a smaller Carlsbad project would cost
more, the project proponents precluded evaluation of the availability and
associated costs of smaller alternatives throughout the evidentiary hearings.
In fact, Pio Pico itself testified during the hearing that it could offer
additional capacity at lesser cost than provided in its original PPTA,
suggesting both that the Carlsbad costs may be unreasonably high in 2015,
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and that the 2009 Pio Pico PPTA no longer reflects current market
conditions. (5 PE 18 at 001021:2-4.) In light of the discrepancies between
Carlsbad and Pio Pico when compared against each other, a Carlsbad PPTA
reasonableness finding based on a comparison with Pio Pico cannot be
sustained.
Nor does project proponent’s proposal for a 500 MW project
alternative with the same terms and conditions as the 600 MW project
remedy the Pio Pico credibility problem. Indeed, the last minute proposal
by project proponents conflicted with cost-related testimony provided
during the proceeding. (See 4 PE 12 at 000792 [phased in project would be
“significantly more expensive”]; see also 2 PE 10 at 000339:4-000341:3
[SDG&E acknowledging failure to assess feasibility of smaller projects
under assumption that costs would be higher].) Project proponents’ new
assertion that the costs could be the same for the adopted 500 MW project
as the proposed 600 MW plant has no support in the record, shows the lack
of cost information to justify the reasonableness finding, and calls into
question the veracity of evidence proffered to support the project.
The lack of any market evaluations, any consideration of smaller
project alternatives, and any assessment of alternatives in the record further
highlights the inadequacy of evidence supporting the PUC’s reasonableness
finding let alone substantial evidence. The Court “cannot just isolate the
evidence supporting the findings and call it a day, thereby disregarding
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other relevant evidence in the record.” (Util. Reform Network v. Pub.
Utilities Com., supra, 223 Cal.App.4th at 959.) Instead, it is the Court’s
responsibility to consider all of the relevant evidence, which necessarily
“involves some weighing of the evidence to fairly estimate its worth.”
(County of San Diego v. Assessment Appeals Bd. No. 2 (1983) 148
Cal.App.3d 548, 555.) Here, the record included statements from an
Independent Evaluator report, submitted by SDG&E as part of its
application, underscoring the need for market evaluations in assessing the
PPTA’s reasonableness and calling out “concerns about the Carlsbad
decision since the decision has not been guided by any market test or
evaluation results prior to negotiating the Carlsbad contract.” (4 PE 12 at
000792.)
Indeed, the ALJ’s Proposed Decision honed in on these evidentiary
problems, noting that it is an axiomatic principle that “implementation of a
robust competitive process is the best means to assess the availability of
generation options and competitive market prices.” (7 PE 58 at 001718
[citing 4 PE 12 at 000794].) Properly, the Proposed Decision found that the
Carlsbad PPTA could not be found reasonable “in the absence of feasibly
available and cost-effective preferred resource and energy storage
alternatives.” (7 PE 58 at 001729.) The PUC’s foreclosure of the allsource RFO removed a critical market test required by the San Onofre
Decision. The all-source RFO would have provided substantial evidence
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supporting or negating the reasonableness of the Carlsbad PPTA terms and
conditions because it would identify current and accurate market based
alternatives against which the Carlsbad PTTA could be credibly compared
and evaluated.
In its Rehearing Decision, the PUC failed to respond to arguments
highlighting the evidentiary inadequacies of its reasonableness finding.
Instead, the PUC pointed to a conclusion in the Independent Evaluator
report “that in light of the need to procure energy by 2018, the cost of the
Carlsbad PPTA is reasonable,” as proof that evidence supports its finding.
(7 PE 58 at 001718 [citing 4 PE 12 at 000785-87, 000794-95].) But this is
circular: the purported 2018 need cannot alone credibly be treated as proof
that the PPTA’s terms and conditions are reasonable, while examined in a
vacuum without any credible market comparisons. To rely on urgency as a
substantial basis for a reasonableness finding elevates reliability concerns
above all others, and destroys the PUC’s statutory balancing requirements
between providing reliability while also protecting ratepayers and the
environment.
Absent a market test, the Carlsbad Decision’s conclusion that the
terms and conditions of the 500 MW Carlsbad PPTA are reasonable is not
supported by substantial evidence. The Carlsbad Decision’s conclusion
that the Carlsbad PPTA is reasonable absent any competitive evaluation
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lacks credible support and is inconsistent with the PUC’s duty to ensure
reasonable rates, and must be found unlawful.
CONCLUSION
For the foregoing reasons, the writ should issue.

DATED: December 7, 2015
WILLIAM ROSTOV
TAMARA ZAKIM
EARTHJUSTICE
50 California St., Suite 500
San Francisco, CA 94111
T: (415) 217-2000
MATTHEW VESPA,
Sierra Club
85 Second St., 2nd Floor
San Francisco, CA 94105
Telephone: (415) 977-5753
Attorneys for Petitioner
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