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STATEMENT OF INTEREST!

Amici curiae include individuals, communities, and organizations from the
Apalachicola Region of Florida who have been harmed by the United States’ Army
Corps of Engineers’ (“Corps”) mismanagement of the Apalachicola, Chattahoochee,
Flint Watershed (“ACF”). As described by the amici in sworn declarations, low
flows down the Apalachicola River have devastated regional economies, ruined
generations-old businesses, and altered the region’s culture.? However, these
impacts were not considered in the Corps’ 2016 final Environmental Impact
Statement (“FEIS”).

The individual amici live in communities whose ways of life and livelihoods
have been tied to the Apalachicola River for generations. They represent ten
industries and have deep personal knowledge of recent changes to the Apalachicola
River watershed. Their stories are emblematic of communities in crisis.

Several Florida counties through which the Apalachicola River flows are

amici. Franklin, Liberty, and Calhoun are heavily reliant on industries supported by

I All parties have consented to the filing of this brief. No party’s counsel authored
any part of this brief. Neither did any party, party’s counsel, nor any person other
than amici and their counsel contribute money to fund this brief.

2 Evidence supporting this brief includes official sources of which the Court may
take judicial notice as well as declarations pursuant to 28 U.S.C. § 1746.
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the River. To the north, Jackson County also boasts substantial natural resources
that draw tourists to the region.

The town of Apalachicola sits at the confluence of the Apalachicola River
and Bay. Historically producing 10% of the United States’ oysters, the city has been
known as Florida’s oyster capital for generations and a majority of its population
once worked in the seafood industry.

The Florida Coastal Conservation Association (“CCA”) is a non-profit
organization comprised of 19,000 recreational anglers dedicated to protecting
fisheries from further harm caused by low flow to the Apalachicola River.

The amici seek the consideration that the National Environmental Policy Act
(“NEPA”) guarantees. They ask that their lives and cultures be deemed relevant to
the Corps’ future water management plans. The amici offer this brief in support of
Plaintiffs’ Summary Judgment Motions (Dkt. 164, 165).

INTRODUCTION

Apalachicola communities are bound to the River. Their culture sprang from
the River and the industries that it nourished. For decades, low flow regimes imposed
by the Corps have wreaked havoc on the watershed, leaving communities tied to the
River to struggle economically, culturally, and socially:

We’ve lost the soul of Apalachicola and Eastpoint with the demise of
oystering and shrimping fisheries, and the character of the area....The

2
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bottom line is that the Bay provided dignity, food and a livelihood....
Oystermen are a proud people and suddenly they can’t provide for their
families through no fault of their own. It’s terribly difficult.?

The Corps’ decision to adopt the Proposed Action Alternative (“PAA”) ignored the
fact that continued low flows will exacerbate these harms. Before the Corps’
decision goes into effect, it must, pursuant to the National Environmental Policy Act
(“NEPA”), take a hard look at the foreseeable harm the PAA will levy on the
communities, including whether those harms disproportionately impact low-income
communities in the Apalachicola Region. The Corps’ failure to consider these things
renders its FEIS inadequate. As a result, the agency’s action must be set aside.
BACKGROUND

The Apalachicola watershed includes the River, a 144,000-acre floodplain
forest, and the Apalachicola Bay (“River System”).* While the watershed
experiences natural periods of high and low flow, months of moderate levels have

historically filled the System each year.” This natural rhythm not only supports the

3 Decl. Richard Bickel 9 16, 17, Dec. 19, 2020 (Mr. Bickel is a photojournalist
who has lived in Apalachicola for 25 years and has photographed and interviewed
hundreds of families in the seafood industry).

4Y. Lee Edmiston, A River Meets the Bay: Apalachicola National Estuarine
Research Reserve, 49 (Dec. 2008), [hereinafter “Edmiston”]
http://www.dep.state.fl.us/coastal/downloads/management _plans/A_River Meets_
the Bay.pdf (last visited Jan. 14, 2021).

5 Melanie R. Darst & Helen M. Light, U.S. Dep’t of the Interior, U.S. Geological
Survey, Drier Forest Composition Associated with Hydrologic Change in the
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health of the River System but also feeds local economies. During high season, the
Ogeechee Tupelo tree blooms, providing the only source of nectar used to make
Tupelo honey.® Water coming from the floodplain also provides the System with
nutrients year round, feeding seafood species throughout the Bay and Gulf of
Mexico.’

Families in the Region have subsisted on the River System for generations,®

and locals practice beekeeping, fishing, and harvest oysters using the same methods

Apalachicola River Floodplain, Florida, 54 (2008), [hereinafter Darst],
https://pubs.er.usgs.gov/publication/sir20085062 (last visited Jan. 14, 2021).

6 Anthony Stallins et al., Biogeomorphic Characterization of Floodplain Forest
Change in Response to Reduced Flows Along the Apalachicola River, F. lorida, 26
RIVER RESEARCH AND APPLICATIONS 3, 242-260, 256 (2009); Justin T. Maxwell &
Paul A. Knapp, Reconstructed Tupelo Honey Yield in Northwest F. lorida Inferred
from Nyssa Ogeche Tree-Ring Data: 1850-2009, AGRICULTURE, ECOSYSTEMS &
ENV’T 149: 100-108 (2012).

7 Steven L. Morey et al., Connectivity of the Apalachicola River Flow Variability
and the Physical and Bio-optical Oceanic Properties of the Northern West F. lorida
Shelf, 29 CONTINENTAL SHELF RESEARCH 9, 1 (May 15, 2009) (“The Apalachicola
River is a major nutrient source for the northeastern GoM...This nitrogen input
enhances primary productivity in the near-shore waters.”) [hereinafter “Morey”],
https://doi.org/10.1016/ j.csr.2009.02.003 (last visited Jan. 15, 2021); Harold C.
Mattraw & John F. Elder, Nutrient and Detritus Transport in the Apalachicola
River, Florida C57 (1984) [hereinafter Mattraw]; Robert J. Livingston, The
Ecology of the Apalachicola Bay System: An Estuarine Profile 9 (Sept. 1984)
[hereinafter “Livingston I”’], http://npshistory.com/publications/usfws/biological-
reports/82-05.pdf (last visited Jan. 14, 2021).

8 See, e.g., Letter from Kevin Begos, Mayor of the City of Apalachicola, to Judge
Trash (Dec. 30, 2020) [hereinafter Ltr. Mayor Begos]; Decl. of Thomas L. Ward,
9 3 Dec. 23, 2020; Decl. of Lynn C. Martina § 3 Dec. 5,2020; Decl. of Daniel
Taunton 9§ 2, 3 Jan 8, 2021.
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as their great grandparents.” As Shannon Hartsfield, a fourth-generation oysterman
from Eastpoint, explained “[h]ad the Apalachicola Bay oysters survived, my son
would have been the fifth generation of Hartsfield oystermen.”"”

Amici communities are disproportionately low-income based on the U.S.
Census Bureau’s definition: more than 20% of residents in counties abutting the
River lives below the poverty line.!! In the cities of Apalachicola and Eastpoint—
where economies rely on the seafood trade—low income residents make up 36%
and 44% of the population, respectively.'? Compared to the general populations of
Florida and the United States—of which 12.7% and 10.5% are below the poverty
line, respectively—the Apalachicola Region is disproportionately impoverished."
Apalachicola communities are also disproportionately low-income compared to
counties in Georgia whose water needs are met by the Corps: 13.5% of Fulton

County residents and 5-13.2% of those in counties surrounding Lake Lanier live

below the poverty line.'* Because communities in the Apalachicola Region rely on

9 See Decl. of Shannon Hartsfield § 3, 5 Dec. 31, 2020; Decl. Bickel § 12; Kelly
Watson, Alternative Economies of the Forest: Honey Production and Public Land
Management in Northwest F lorida, 30(3) SoC & NATUR RESOUR 331, 334-335
(2017) [hereinafter “Watson™].

10 Decl. Hartsfield q 3; see also Decl. Bickel  12; Decl. Ward 7 3, 4.

11 See Exh. 2, County & State Poverty Line Statistics: 2014-2018, Table 1 B1.
121d., EJ Screens for Apalachicola and Eastpoint, Tables 3-4 B2.

13 [d, County & State Poverty Line Statistics: 2014-2018, Table 1 B1.

14 1d. ,
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River-based industries, including seafood and logging, many also lack the formal
education needed for employment in other fields."

a. The Corps’ mismanagement of the Apalachicola River System
began decades ago.

Because eighty percent of the Apalachicola’s water originates from the
Chattahoochee and Flint Rivers, 6 the Corps’ increasingly restrictive water
management is devastating the downstream River System. “Water-level declines
have been greatest at low and medium flows, which are the most common flows
(occurring about 80 percent of the time)...[and] Flood durations were shorter in all
periods subsequent” to 1976.17 These changes have been attributed in part to the
Corps’ actions.'®

Because “[p]eriods of low water levels are now more frequent and longer in

duration,”!® dry conditions exist throughout the entire System. These changes are

15 Exh. 2, EJ Screens for Apalachicola, Eastpoint and Wewahitchka, Tables 3-5,
B2-B3 (16-20% of each community has less than a high school education).

16 Edmiston, supra note 4 at 9.

17 Helen M. Light et al., U.S. Geological Survey, U.S. Dep’t. of the Interior, Water-
Level Decline in the Apalachicola River, Florida, from 1954 to 2004, and Effects
on Floodplain Habitats, 1, 6 (2006); Darst, supra note 5 at 4 (finding “Iw]ater
levels have declined over the past 50 years”).

18 Darst, supra note 5 at 7 (“Less flow during the spring and summer in recent
decades is likely caused by a combination of changes in rainfall patterns and
increased human activities in the ACF basin, including agricultural irrigation,
municipal water use, flow regulation, and reservoir evaporation.”).

19 Light, supra note 17 at 48.
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reflected by the amici, who have observed that “the swamp [floodplain] is drying
up...: the river basically runs dry in the summer.”?’ The Corps also makes no effort
to mimic natural flow patterns. Instead, the System experiences unnatural lows.!
These findings reflect the experiences of the amici, who feel that “[t]he Corps
sends too little or too much, so the River swings between flooded and dry and
dusty while the Bay is either a flood of fresh or all salt.”??

Physical changes to the River System have also made it harder for water to
reach the floodplain (otherwise known as a swamp).?> Until 2001, the Corps dredged
sand from the riverbed to make a channel deep and straight enough for large barges.*
The sand was redistributed on the riverbanks, blocking access to the floodplain.”> As
explained by amicus Daniel Taunton, “we used to need about 8 feet of water in the
River to fill up the swamp near my house. Now you need 10-12 feet to get water
back to the swamps because the sand along the Rivers’ banks is so high in some

places.”?®

20 Decl. of Albert Bryant 9 14 Dec. 22, 2020; see also Decl. Taunton § 15; Decl. L.
Martina § 9; Decl. Hartsfield q 11.

21 1ight, supra note 14 at 4.

22 Decl. of Kevin Martina q 14 Dec. 10, 2020.

23 Darst supra note 5 at 1.

241 ight, supra note 14 at 1, 6 (“Dredging in the deepest part of the channel [was]
conducted annually from 1956 to 2001.”).

251 ight, supra note 14 at 30; Decl. Taunton Decl. 9.

26 Decl. Taunton 9 12, 13; Decl. Carmen McLemore § 7 Dec. 30, 2020.
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Rainfall fluctuation compounds problems: “Decreased spring and summer
flows from the upstream watershed during drought conditions have resulted in
further declines since 1975 that have lowered water levels throughout the entire
river.”?" As a result, the Apalachicola region’s water needs are not only competing
against upstream “agricultural irrigation, municipal water use, flow regulation, and

reservoir evaporation,” but also an ever drying climate.”®

27 Darst, supra note 5 at 7; Light, supra note 14 at 1.

28 Darst, supra note 5 at 7; see also Stallins, supra note 6 at 244, 246; Maxwell,
supra note 6 at 100-101.

22’ NOAA Env’t Coop. Si. Ctr., Apalachicola National Estuarine Research Reserve,
[hereinafter Apalachicola NERR] ecsc.famu.edu/t-apalachicola-nerr.html (last
visited Jan 14, 2021); FEIS 2-215, 2-216.

28 FEIS at 2-215.

28 Decl. T. Ward 5.

2 FEIS at 2-215.

28 Apalachicola NERR, supra note 28; Laura E. Petes et al., Impacts of Upstream
Drought and Water Withdrawals on the Health and Survival of Downstream
Estuarine Oyster Populations, 2 ECOLOGY AND EVOLUTION 7, 1712-1724, 1712
(2012) [hereinafter Petes].

28 Decl. Bickel 4 14; Decl. Hartsfield § 19.

28 Visit Florida, Picking up the Pace: Florida’s Tourism Performance Jumps into a
Higher Gear, 27 (2018) (explaining that Franklin County brought 10k per resident
in visitor expenditures in 2018), https://www.visitflorida.org/media/30679/florida-
visitor-economic-large-impact-study.pdf (last visited Jan. 13, 2021); HOME,
https://www.floridaseafoodfestival.com/ (last visited Jan. 12, 2021).

28 See, Ltr. Mayor Begos.

28 Decl. Hartsfield § 3; Decl. L.C. Martina ] 3; Decl. K. Martina { 2; Decl. Ward
99 2-4; Decl. Bryant § 3.

28 See Decl. Hartsfield 9 3, 5; Decl. Ward  2-4; Decl. K. Martina § 2; Decl. L.C.
Martina q 3; Ltr. Mayor Begos; Delc. Bickel  12.

28 Decl. Taunton § 3; Decl. Bickel § 15; Decl. McLemore 9 6; Decl. Hartsfield

8
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b. The Corps’ PAA threatens an already-weakened seafood industry
with ruin.

As one of the most productive estuaries in the United States, the Apalachicola
Bay historically supported a prolific seafood industry.?’ The Bay also provided thick
freshwater grasses in soft bottomed marshes used as habitat and hatcheries by many
species.*® By all accounts of the amici, it was “a little piece of heaven.”*!

Small towns of Apalachicola and Eastpoint share in the Bay’s productivity
and rely heavily on the seafood industry.’> Approximately 80% of amici Franklin
County’s workforce used to be employed by the seafood industry and, until recently,
oysters accounted for nearly half of the county’s income.’* These numbers are not

confined to those who harvest in the Bay, but include seafood dealers, shuckers,

truckers, and those employed by tourism.>*

9 20.

28 - see also Exh. 2, Franklin County Commercial Landing Data, Tables 6-12
B3-B6.

28 See Petes, supra ___ at 1721.

Apalachicola NERR, supra note 28; Final Environmental Impact Statement,
Update of the Water Control Manual for the Apalachicola-Chattahoochee-Flint
River Basin in Alabama, Florida, and Georgia and a Water Supply Storage
Assessment, 2-215, 2-216 (Dec. 2016) [hereinafter FEIS].

30 FEIS 2-215.

31 Decl. T. Ward 5.

32 FEIS 2-215. :

33 Apalachicola NERR, supra note 28; Petes, supra note 28 at 1712.

34 Decl. Bickel 9 14; Decl. Hartsfield | 19; Picking up the Pace: F. lorida’s Tourism
Performance Jumps into a Higher Gear, 27 (2018),
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The seafood industry is synonymous with family in the Region.*® Every amici
working in the industry comes from a multi-generational seafood family,*® and many
were taught their trade by parents and grandparents.’” The Bay also provides an
important food source that sustains low-income communities:*® Recent seafood
declines suggest that may no longer be true.>’

The Bay has suffered in recent years. Saltier waters caused by low freshwater
flows have adversely impacted seafood species and destroyed marsh habitat on
which they rely.*’ Increased salinity also invites more saltwater predators into the
Bay, which amicus and seafood dealer Thomas Ward has observed directly: what “a

lot of people don’t understand is that when the salinity level went so

https://www.visitflorida.org/media/3 0679/florida-visitor-economic-large-impact-
study.pdf (last visited Jan. 13, 2021) (explaining that Franklin County brought
$10,000 per resident in visitor expenditures in 2018); HOME,
https://www.floridaseafoodfestival.com/ (last visited Jan. 12, 2021).

35 See, Lir. Mayor Begos.

36 Decl. Hartsfield q 3; Decl. L.C. Martina q 3; Decl. K. Martina § 2; Decl. Ward
99 2-4; Decl. Bryant q 3.

37 See Decl. Hartsfield 4 3, 5; Decl. Ward  2-4; Decl. K. Martina { 2; Decl. L.C.
Martina q 3; Ltr. Mayor Begos; Delc. Bickel § 12.

38 Decl. Taunton 9 3; Decl. Bickel § 15; Decl. McLemore § 6; Decl. Hartsfield

T 20. E

39 Exh. 2, Franklin County Commercial Landing Data, Tables 6-12 B3-B6.

40 See Petes, supra note 28 at 1714, 1721; Robert J. Livingston, Importance of
River Flow to the Apalachicola River-Bay System, Report to the Florida
Department of Environmental Protection 7, 12 (Sept. 2008) [hereinafter
“Livingston II”], http://mayorvanjohnson.com/files/Livingston_Report.pdf.

10



Case 1:18-mi-00043-TWT Document 171-1 Filed 01/15/21 Page 19 of 36























































