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Savona, J.:

By petition filed on or about November 22,2024, Petitioners seek a judgment against

Respondents pursuant to CPLR sections 3001, 7803(1), 7803(3) and 7806 "adjudging and
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declaring that DOH's decision to deny the City of Auburn and Town of Owasco's WRR

rulemaking request was arbitrary and capricious... [and] annulling, voiding, and vacating DOH's

denial of the City of Auburn and the Town of Owasco's WRR rulemaking request." Months of

mutual adjournment requests followed the initial filing. Ultimately, an Answer was filed as well

as a Motion to Dismiss.

The matter has a lengthy history. A petition was originally filed on or about January 5,

2024 and decided by this Court on May 6,2025. The instant petition and the January 2024

petition are factually intertwined. It is important to understand the history in order to perform a

comprehensive legal analysis of the questions presently before the Court. The following facts are

not in dispute:

1) Petitioner, City of Auburn, is "one of two suppliers of water sourcing and distributing

public water from Owasco Lake to 45,000 residents of Cayuga County." (Petition at

paragraph l1). Petitioner, Town of Owasco is "one of two suppliers of water sourcing

and distributing public water supply from Owasco Lake to 5,000 residents of Cayuga

County." (Petition at paragraph l2). Petitioner, Owasco Watershed Lake Association

("OWLA") is a "non-profit founded in 1988 and dedicated to the protection and

restoration of Owasco Lake." (Petition at paragraph 13).

2) The State is possessed with the authority, pursuant to PHL $$ 201(lXl) to "supervise

and regulate the sanitary aspects of water supplies...and control the pollution of

waters of the state." In order to fulfill this duty, the New York State Department of

Health ("DOH") is authorized, pursuant to PHL $ 1100 to "make rules and

regulations for the protection from contamination of any or all public supplies of

potable waters...and their sources within the state."
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3) The regulations promulgated by DOH to protect the State's water supplies from

contamination are known as Watershed Rules and Regulations. (WRRs). The WRRs

that "apply to Owasco Lake and its tributaries, which is a source of the public water

supply for both the City of Auburn and the Town of Owasco, Cayuga County, New

York, and to all watercourses tributary thereto or which may ultimately discharge into

said lake" were developed in 1984 and are set forth at l0 NYCRR $104.1. These

WRRs address both pollution from a single, identifiable source such as a drain pipe,

and pollution originating from a diffuse and widespread area, such as fertilizer runoff

from farms.

4) The 1984 WRRs contain language regulating "agricultural-associated animal waste"

and the runoff of same, as well as language regulating the spread of manure and the

storage of chloride salt within a certain distance from the lake or watercourse.

5) The 1984 WRRs empowered the Mayor and council of the City of Auburn and the

town board of the Town of Owasco to ascertain compliance with the WRRs, to notifu

any persons deemed to be in violation of said WRRs, and to "promptly notiry the

State Commissioner of Health" of any uncorrected violations. The WRRs also

required the local governments to "report to the State Commissioner of Health in

writing annually, prior to the 30ft of January, the results of the regular inspections

made during the preceding year. The report shall state the number of inspections

which were made, the number of violations found, the number of notices served, the

number of violations abated and the general condition of the watershed at the time of

the last inspection."
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6) Pursuant to PHL $$l l0l-1103, the "person, officer, board or commission having the

management and control of the potable water supply of any municipality. .." has the

power to conduct investigations to ascertain compliance with the Owasco WRRs,

demand compliance with the WRRs, and the DOH thereafter has the authority to

enforce compliance with the WRRs.

7) In 2000, the "Agricultural Environmental Management Act" was passed (Agriculture

and Markets Law, Article l1-a) (hereinafter "the Act"). The Legislative findings and

declarations set forth within the Act discuss concerns over water quality, and the

impact that agricultural production has on water quality. The Act specifically

mentions the manure management practices of farms, and the impact of same on

water quality. The Legislative findings and declarations state that: "[i]n order to

accomplish environmental protection and improvement while maintaining viable

agricultural operations in New York State, it is declared to be in the best interest of

the state to establish a voluntary, incentive-based program of agricultural and

environmental management...The goals and objectives of this voluntary program are

to: document farmers' stewardship of the land; enhance environmental stewardship

through the adoption of best management practices that are consistent with individual

farm resources; provide assistance to enable farmers to comply withfederal, state and

local environmental regulations; and reduce farmers' exposure to environmental

liability." (Agr. & M., Art. 11-A)(emphasis added).

8) The Act created an Agricultural Environmental Management Program (hereinafter

"AEM") designed to allow farmers to voluntarily follow a plan developed by a

"certified AEM planner", designed to "abate and control agricultural nonpoint source
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water pollution, air pollution and other adverse environmental impacts from farm

operations through the implementation of best management practices, in a way which

maintains the viability of the farm operation." (Agr. & M. $150(3)).

9) In20l7, the City of Auburn, the Town of Owasco and Cayuga County each passed

resolutions to commence a public process through which to examine and update the

1984 WRRs.

10) The 1984 WRRs contain language requiring a minimum distance of 250linear feet

between "agricultural-associated animal waste" and the lake or watercourse. Those

WRRs also specifu that the area beyond2l}linear feet "shall be maintained in such

manner that surface runoff will not carry agricultural-associated animal waste directly

into the lake or watercourse." The 1984 WRRs mandated that "manure shall not be

field-spread within 75 feet of the lake or watercourse unless it is plowed underground

on the same day it is spread."

11) In 2018, the Department of Environmental Conservation ("DEC") issued a one

hundred and fifteen page document entitled "Harmful Algal Bloom Action Plan

Owasco Lake" (hereinafter "the HABs Plan"). That report states that'New York

recognized the threat HABs pose to our drinking water, outdoor recreation, fish and

animals, and human health." The report further states that "[t]here were 84 confirmed

HABs occurrences in [Owasco] lake from 2013 through 2017, including 55

confirmed HABs with high toxins. HABs resulted in 61 lost beach days between2}l4

and20l7;'

12) The HABs Action Plan identified two of the "primary controllable factors that

contribute to HABs in Owasco Lake" as "[n]onpoint source sediment and nutrient
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inputs from the contributing watershed (e.g. agricultural lands, forest, ditches and

streambank erosion)" and "[s]tormwater runoffand failing septic systems from

developed areas." (at pg. 72).

13) The HABs Action Plan listed working with farmers in various ways designed to

reduce nutrient pollution in "subwatersheds through all counties that drain to Owasco

Lake" as a short-term priority project to "begin as soon as possible" (at pgs. 74-75).

l4) In December of 2020 the Town and the City made a formal request to the DOH to

propose new WRRs pertaining to Owasco Lake. This request was made pursuant to

procedures set forth in a DOH Environmental Health Manual. In connection with this

request, the Town and City submitted to the DOH a draft of proposed new WRRs (the

"local WRRs"). This draft contained a lengthy and comprehensive "nutrient

management" section. The nutrient management section obligated operators of certain

farms with seven or more acres of land to "have and comply with a cunentfarm

management plan..." (emphasis in original). The local WRRs also required the

installation and maintenance of "vegetated buffers" and established rules about

manure stacking, waste storage, feed storage areas, wastewater, manure application,

and livestock access to the lake and watercourses.

I 5) The parties participated j ointly in a number of workshops/workgroups to discuss the

local WRRs. The parties were ultimately unable to reach an agreement with respect to

the issue of language designed to address nutrient management.

l6) In September of 2022, a one hundred page "Owasco Lake Watershed Nine Element

Plan for Phosphorus Reduction" (hereinafter "the Nine Element Plan") was prepared

for Cayuga County Department of Planning and Economic Development. The Nine
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Element Plan states that it was "prepared with funding provided by the New York

State Department of State under Title l1 of the Environmental Protection Fund.

l7) The Nine Element Plan states that the "overarching goal" of the Plan was to "[r]estore

and protect the viability of Owasco Lake as a drinking water source, economic

resource, recreational asset, and healthy aquatic ecosystem." (at pg. 32).

18) The Nine Element Plan states that "[a]gricultural lands (pasture/hay and cultivated

crops) collectively cover more than half of Owasco Lake's watershed area and are

significant contributors of phosphorus." (at pg. 40).

19) The Nine Element Plan recommended, as an item with "High" priority, that the

Owasco Lake Watershed Rules and Regulations be updated. (at pg. 67).

20) In a press release dated September 9,2022, the DEC Commissioner and the

Department of State (DOS) Secretary of State "announced the joint approval of the

Owasco Lake Watershed Nine Element Plan for Phosphorous Reduction to advance

efforts to restore and protect the water quality of Owasco Lake and its watershed."

Secretary of State Robert J. Rodriguez commented that "[c]lean water is the main

ingredient in the recipe for healthy, sustainable communities and ecosystems." He

commented further that the Nine Element Plan "creates a clear blueprint for improved

water quality and public health that will guide communities in the Owasco Lake are

as they protect and restore this most precious natural asset."

2l) Workgroups continued between the parties and in June of 2023, counsel for the DOH

opined at a state-local meeting that "any authority held by DOH to promulgate

agricultural management regulations such as those being proposed by the Owasco

Parties had been stripped by the more recently enacted provisions of Article 11-a in
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the Agriculture and Markets Law, which enacted the Agricultural Environmental

Management Program." (Memorandum of Law in Support of the State's Motion to

Dismiss at pg. 6).

22) During a workgroup in July of 2023, DOH presented their proposed WRRs. The

'Nutrient Management" section in the State's "Proposed Revisions to the 1984

Owasco Lake Watershed Rules and Regulations" said simply that'Non-CAFO farms

are actively encouraged to participate in the AEM program (AML 11-A), locally led

by the Soil and /Water Conservation District and further guided by state approved

clean water plans as applicable....Other observations of concern by Owasco Lake

Watershed Inspection and Protection Division personnel shall be referred to the local

Soil and Water Conservation District to assess and address through participation in

AEM." (A CAFO is a Concentrated Animal Feeding Operation, where agricultural

meat, dairy or egg producing animals are kept and raised in confinement rather than

being permitted to graze or eat in pastures or fields.)

23) The DOH's draft WRRs did not contain the language from the 1984 WRRs

mandating a specific distance between the lake or watercourse and agricultural-

associated animal waste, nor do they contain the 1984 language pertaining to the

spread of manure. The DOH's draft WRRs did not contain the language from the

1984 WRRs mandating the maintenance of land in a manner designed to prevent

surface runoff that would carry agricultural-associated animal waste directly into the

lake or watercourse.

24)Inresponse to the DOH's position that Article 1l-a had stripped the DOH of their

authority to promulgate certain agricultural management regulations, Senator Rachel
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May sent a letter to the State, asking questions conceming the DOH's position with

respect to the WRRs. One of the questions asked was: "During public meetings, the

NYSDOH indicated that regulations couldn't address pollution sources already

covered by other laws. For instance, they argued that since the Agricultural

Environmental Management Agency is mentioned in Ag and Markets Law, the

Owasco Rules and Regulations cannot include farming requirements. Similarly, they

stated that regulations on sediment and stormwater are unnecessary due to existing

Environmental Conservation Law. The Skaneateles Rules and Regulations contain

substantial farming and sediment erosion/stormwater requirements. Why can

regulations address these aspects in one context but not another, and how does the

law prohibit the inclusion of certain pollution sources in Owasco's regulations?"

25) The DOH's response to Senator May's "Question 3" opined that: AML Article 11-a

created a'oclear statutory preclusion on Title 10 agricultural management

provisions..." The response also stated that: "DOH has reviewed AML Article 11-a

in detail and determined DOH lacks delegated legislative authority to promulgate

regulations of the kind proposed by the City and Town that would attempt to

effectively amend the statutory requirements of AML ll-a."

26)By email dated September 15,2023, the State transmitted a revised set of draft

WRRs, and indicated in the email that "The State plans to keep the Nutrient

Management provision in the proposed regulations as written and presented during

the 7131 meeting."

27)The September 15,2023 email from Ashley Inserillo at the DOH also stated that:

"DOH will update the group once the package is ready to submit for Department of
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State for public comment." Pursuant to the State Administrative Procedure Act

(SAPA), the DOH is required to publish proposed WRRs in the New York State

Register for a period of public comment. After publication in the Register and the

exhaustion of the public comment period, the DOH has the ability to adopt the new

WRRs.

28) In December of 2023, the Petitioner-Plaintiffs filed a petition seeking a declaratory

ruling from the DOH, asking the DOH to further elaborate their legal reasoning. The

DOH denied this request.

29)On or about January 5,2024, a petition was filed (Index No. 904609-24) seeking a

judgment "[a]djudging and declaring that DOH's determination that it lacks legal

authority to promulgate watershed rules and regulations to control agricultural

nutrient pollution was affected by errors of law, arbitrary and capricious, and/or an

abuse of discretion."

30) By letter dated July 22,2024 to City of Auburn Mayor Giannettino and Town of

Owasco Supervisor Wager, DOH stated that no new WRRs would be forthcoming.

According to the DOH: "[flollowing internal evaluation of the existing regulations,

the Department has determined that amendments are not necessary to ensure potable

water quality for the foreseeable future. Instead, the Bureau will continue assisting the

City, Town, New York State Department of Environmental Conservation and

Department of Agriculture & Markets with the other critical efforts to protect Owasco

Lake against the damaging effects of climate change."

31) By Decision issued on or about May 6, 2025 (lndex No. 904609-24), this Court found

that DOH's determination that it lacks legal authority to promulgate watershed rules
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